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CASES 
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BT  THK 

JUDICIAL  COMMITTEE 

AND  TRB 

LORDS  OF  THE  PRIVY  COUNCIL. 


ON  APPEAL  FROM  THE  SUPREME  COURT 
OF  THE  ISLAND  OF  CEYLON. 


The  Chartered  Mercantile  Bank 
OF  India,  London,  and  China 


_  c  Appellants  ; 


and 


Thomas  Dickson  and  Christopher  ^ 
Tatham,  lately  trading  as  Dick-  >  Respondents* 
SON,  Tatham  &  Co.     -         -         ') 

XHIS   was   an   appeal   airainst  a  decision   of    the    28th Jan., 

^  •  1871 

Supreme  Court  of  Ceylon,  affirming  a  decree  of  the      ^i^^r^ 
District  Court  of  Colombo,  whereby  the  claim  of  the  ^iS^jip^ 

to  time  for 
•  Present :— Lord  Cairns,  Sir  James  William  Oolvile,  Sir  Robert  *^®  prescnta- 
Phillimore   (Judge  of  the   High   Court   of  Admiralty),   and   Sir  missoryVoUj' 

Joseph  Napier,  Bart.  pajable  on 

demand,  re* 
quires  that 
the  pre lentation  for  najment  be  made  within  a  reasonable  time— that 
18,  a  period  reasonable  with  reference  to  the  circumstances  connected 
with  each  particular  case.  « 

Where,  therefore,  a  Promissory  Note,  dated  the  16th  of  Fehruaty. 
186^  ana  indorsed,  though  made  payable  on  demand,  but  the  payment 
of  which  was  not  contemplated  by  the  Makers  at  any  immediate  or 
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2  CASES    BEFORE   THE   PRIVY    COUNCIL. 

^Jf^^      AppellantSy  as  far  as  the  Respondent,  Dickson,  was 
The        concerned,  was  dismissed. 

(/HABTKRKD 

Mbrcantilb       Dickson   and  Tatham  were,  at   the   date   of  the 
hTDiA^'      Promissory  Note  hereinafter  mentioned,  carrying  on 

LowDOK,  AKD   husiness  at    Colombo^  under  the   style  or   Firm   of 
V.  Dickson,  Tatham  &  Co. 

DicKBOK.  »p}^g  action  was  brought  by  the  Appellants  against 

the  Respondents,  Dickson  and  Tatham,  to  recover  the 
sum  of  £5,000  and  interest  upon  a  Promissory  Note, 
dated  the  16th  of  February,  1864,  by  which  Sinne 
Lebbe,  Brothers,  of  Colombo,  promised  to  pay  to 
Messrs.  Dickson,  Tatham  &  Co.,  or  order,  at  Colombo, 
the  sum  of  £5,000  value  received.  The  Promissoiy 
Note  was  indorsed  by  Messrs.  Dickson,  Tatham  &  Co., 
to  one  E.  Nanny  Tamby,  who  indorsed  the  same  for 
value  to  the  Appellants.  The  Note,  though  dated 
the  16th  of  February,  1864,  was  not  presented  for 
payment  before  the  14th  o{  December  in  that  year. 

Dickson  pleaded,  amongst  other  defences,  that  no 
notice  of  dishonour  was  given  to  him,  and  that  the 
Note  was  indorsed  bv  the  Defendants'  Firm,  for  the 
accommodation  of  the  Makers ;  that  the  Appellants 
had  notice  of  it ;  that  he  was  discharged  from  liability 
by  reason  of  the  time  given  by  the  Appellants  to  the 
Makers,  and  by  subsequent  arrangements  made  by 
the  Appellants  with  the  Makers;  that  there  was 
undue  delay  in  presenting  the  Note,  and  that  he  was 
thereby  released  ;  that  the  Note  had  been  paid  by  the 
Makers  or  the  other  indorsers;  that  after  the  retire- 

tpecifio  date,  wm  not  presented  to  the  Payee  for  payment  until  the  14th 
of  December  in  the  tame  year  ;  it  was  held  hy  the  Judicial  Committee 
(oTerruIinff  the  jud^ent  of  both  the  Inferior  and  Superior  Courts  be- 
low), that  it  appearing  from  the  eyidence,  that  the  Note  was  meant  to 
be,  to  a  greater  or  less  extent,  a  contiouing  security,  the  delay  in  pre- 
•entation  was,  in  the  oireumstanoes  of  the  case,  not  unreasonable,  and 
the  holders  of  the  Note  were  entitled  to  recoTer  thereon. 
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ment  of  the  Defendant,  Dickson^  from  the  Firm,  the       vi^J^ 
Appellants  adopted  the  new  Firm,  consisting  of  the         Tm 
other  Defendant,  Tatham,  alone,  as  their  Debtors,  and    MxECAMTaa 
discharged  the  Defendant,  Dickson  ;  and  that  the  De-      ^^"  i^^' 
fendant,  Tatham^  indorsed  the  Note  for  the  accoromo-  Lomdov,  avd 
dation  of  the  Plaintiffs,  and  the  Makers,  in  breach  of  «. 

the   partnership   deed  between  the  Defendants,  and      ^i^^Kaov. 
with  notice  thereof. 

The  case  was  heard  on  the  9th  of  March,  1868, 
before  Mr.  George  Lawson,  the  Judge  of  the  District 
Court  of  Colombo,  and  evidence  was  gone  into,  the 
material  part  of  which  is  referred  to  in  their  Lord- 
ships' judgment.  The  judgment  of  the  District 
Court  was  delivered  on  the  81st  of  March,  1868, 
dismissing  the  claim  of  the  Appellants,  so  far  as  the 
Respondent,  Dickson,  was  concerned,  on  the  ground, 
that  there  had  been  unreasonable  delay  on  the  part  of 
the  Plaintiffs  in  presenting  the  Promissory  Note  sued 
on,  for  payment,  and  that  by  such  delay,  the  Defen- 
dant, Dickson,  was  discharged. 

The  Appellants  appealed,  and  on  the  3rd  of 
December,  1868,  the  Supreme  Court  affirmed  the 
decree  of  the  District  Court,  and  on  the  Ist  of  July, 
1869,  that  Court,  upon  a  rehearing  of  the  case,  by 
way  of  review,  confirmed  the  judgment  already  pro- 
nounced. Against  these  decisions  the  present  appeal 
was  brought. 

Sir  R.  Palmer,  Q.C. ;  Mr.  Field,  Q.C. ;  and  Mr. 
S.  Evieritt,  for  the  Appellants. 

^fhe  Appellants,  a  banking  Firm,  were  holders  of 
the  Promissory  Note  issued  by  the  Respondent's 
Firm,  for  valuable  consideration.    A  Promissory  Note 
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2^^       differs  from  a  Bill  of  Exchange,  or  a  cheque,  it   is 
The         a  continuing  security.  Brooks  v,   Mitchell  (a)  ;   not 

MsROArrTiLB   requiring  to  be  presented  at  a  day  certain  :  Btfles  on 
^Uml!     ^'"®'  P-  202  (Ed.  1866),  where  it  is  laid  down,  that 

London,  AHD  if  an  Indorsee  defends  himself  on  the  ground  of  delay 
'V.  in  presenting  the  Note,  it  is  a  question  for  the  jury 

whether,  under  all  the  circumstances,  the  delay  of 
presentment  was  or  was  not  unreasonable  ;  or,  as  a 
Foreign  Bill  of  Exchange,  within  a  reasonable  tinae : 
Bamchurn  Mullick  v.  Luchmeechund  Radakissen  (6). 
In  the  circumstances  disclosed  bv  the  evidence  there 
was  no  improper  or  unreasonable  delay  in  the  pre- 
sentment of  the  Promissory  Note,  and  if  there  had 
been,  the  onus  of  proving  such  was  on  the  Respon- 
dents, the  Defendants  below,  who  failed  to  do  so. 
The  Respondent,  Dickson^  was  a  partner  of  the  Firm 
of  Dickson,  Talham  &  Co.,  at  the  time  the  Note  was 
indorsed  bv  the  Firm,  and  continued  liable  notwith- 
standing  the  change  of  Firm.  The  Appellants  never 
released  their  right  against  him  or  consented  to  accept 
the  limited  liability  of  any  other  person  or  Firm. 

Sir  John  Karslakcy  Q.C.,   and    Mr.   Matthews, 
Q.C.,  for  the  Respondent,  Dickson. 

The  Respondents  are  in  possession  of  two  judgments. 
The  decision  both  of  the  District  Court  and  the  Su- 
preme Court  was  in  their  favour,  on  the  ground  of  the 
unreasonable  delay  in  presenting  the  promissory  Note. 
The  learned  Judges  express  no  doubt  on  the  subject. 
The  question  was  one  of  fact  upon  the  evidence,  and 
this  Tribunal  is  very  slow  to  disturb  the  finding  of 
the  Courts  below  upon  a  question  of  evidence.     The 

(a)  9  M.  &  W.  15.  (6)  9  Moore's  P.  C  Cases,  46. 
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evidence  proves  that  the  Promissory  Note  was  only  ^^'^* 

intended  to  be  binding  in  case  certain  arrangements  Tm 

between  the  parties,  which   were  never  carried  out,  mbrcantici 

were  completed;    the  conditions   contemplated  and  ^^^kkof 

stipulated  for  were  not  complied  with.     The  presen-  London,  avd 

|1m  TWA 

tation  of  a  Foreign  Bill  of  Exchange  must  be  within  a  ,. 

reasonable  time,  as  laid  down  in  Ramchum  Mullick  v.  I>«<'kw)h. 
ZfUchmeechund  Radakissen  ;  but  what  constitutes  a 
reasonable  time  is  a  mixed  question  of  law  and  fact, 
to  be  determined  by  the  Court  and  the  jury.  In 
Godjray  v.  Coulman  (a),  where  a  Foreign  Bill  of 
Exchange,  payable  to  the  Drawer's  correspondent  in 
Ijondim  three  days  after  sight,  was  not  presented 
until  thirty-seven  days,  it  was  held  not  to  be  an  un- 
reasonable delay ;  but  here  the  delay  is  beyond  all 
bounds.  The  result  of  the  English  and  also  Ameri- 
can authorities  is,  that  a  Promissory  Note  must  be 
presented  within  a  reasonable  time  :  Story  on  Bills, 
§§  323,  325,  Martin  v.  Winslow  (b)  \  Field  v. 
Nicker  son  (c) ;  Havens  v.  Huntington  (d). 

Their  Lordships'  judgment  was  delivered  by 
Lord  Cairns: — 

In  this  case,  in  which  the  action  was  based  upon 
a  claim  by  the  Appellants,  the  Chartered  Mercantile 
Bank  of  IruHOf  as  holders  of  a  Promissory  Note  for 
£5,000,  against  Dickson  and  Tatham  as  Payees  and 
Indorsers  of  the  Note,  various  defences  were  pleaded 
by  the  present  Respondent,  Thomas  Dickson.  It  is 
necessary  to  mention  those  defences  in  order  to  see 

(a)  18  Moore's  P.  C.  Cases,  11.     (fr)  3  Mason's  (Amer.)  Rep.  241. 
le)  18  Mass.  (Amer.)  Bep.  181.       (i)  \  Cowen  (Amer),  887. 
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^^^^Ji;^      what  question,  and  what  question  only,  is  open  upon 
The        the  appeal.     The  tirst  defence,  by  Dickson^  by  way 

Mbrcaktilk  of  plea,  was  that  he  ceased  to  be  partner  of  the  Firm 
^Ikdia*'      of  Dickson,  Tatham  &  Co.,  **  before  the  presentation 

LoHDON,  AHD   and  dishonour  of  the  said  Note,  of  which  the  Plain- 
V,  tiff  had  due  notice,  and  that  no  notice  of  dishonour 

DioKBow.  Qf  jjjg  ^o{e  was  given  to  this  Defendant.'*  Notice, 
however,  of  dishonour  was  given  to  Tatham^  the 
partner  in  the  Colony,  charged  with  the  liquidation  of 
the  affairs  of  the  partnership,  and  as  this  issue  has  been 
found  against  the  Respondent,  it  need  not  be  further 
referred  to.  The  next  plea  raised  this  defence:  it 
says,  **  The  said  Note  was  indorsed  by  the  Firm  of 
Dickson^  Tatham  &  Co.  as  sureties  for  and  for  the 
accommodation  of  the  Makers  thereof,  of  which  the 
Plaintiff  had  full  notice;  that  the  said  Defendant  is 
discharged  from  his  liability  under  the  said  Note,  by 
reason  of  the  time  given  by  the  Plaintiff  with  the 
Makers  of  the  said  Note,  and  by  subsequent  arrange- 
ments made  by  the  Plaintiff  with  the  Makers,  who  fur- 
nished other  securities  for  the  said  Note."  That  issue 
also  has  been  found  against  the  Respondent,  and  is 
not  now  open.  We  pass  over  the  third  plea  for  the 
present,  and  proceed  to  the  fourth.  The  fourth  plea 
was  :  ''  The  said  Note  has  been  paid  either  in  account 
with  the  Makers  or  the  other  indorser  thereof,  or  by 
the  cross  drafts  with  securities  attached,  given  by  the 
Makers  or  by  the  said  other  Indorser."  That  issue 
also  has  been  found  against  the  Respondent.  The 
fifth  is,  that  **  after  his  retirement  from  the  Firm,  the 
Plaintiff  adopted  the  new  Firm  of  Dickson^  Tatham 
&  Co.,  then  consisting  of  the  remaining  Partner, 
Christopher  Tatham,  alone,  as  their  Debtors,  and 
discharged  this  Defendant.''     For  that  plea  there  was 
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no   fouDdation,  and  it  has  been   found   against  the      Jf^ 
Respondent.     The    sixth    is,  '*  Tatham    made   the         Thb 

same  Note  as  an  accommodation  Note  for  the  con-  Mekoamtilm 

venience  and  accommodation  of  the  Plaintiff,  and  the  Bakkof 

India, 

Maker  thereof,  and  in  breach  of  the  deed  of  partner-  Lokdoh,  aid 
ship  between  the  first  and  second  Defendant,  and 
that  the  Plaintiff  was  fully  aware  of  the  existence  of 
the  said  deed  of  partnership,  and  of  the  covenant 
therein,  between  the  parties  prohibiting  the  making 
or  indorsing  any  accommodation  or  other  Bills  which 
were  not  for  the  benefit  of  the  partnership."  That 
issue  has  also  been  found  against  the  Respondent. 

The  result,  therefore,  is,  that  with  regard  to  the 
inception  of  the  Note  and  its  validity  at  the  time  of 
the  making  of  it,  all  the  defences  which  denied  its 
validity,  or  qualified  its  effect,  according  to  what  the 
law  would  impute  to  it  upon  the  face  of  it,  all  those 
issues  were  found  against  the  Respondent,  and  it 
must  now  be  taken  that  the  Note  at  its  original 
making  was  a  valid  Note,  binding  all  the  parties 
according  to  the  contract  which  the  law  would  imply 
and  nncontrolled  by  any  collateral  agreement. 

The  third  plea,  which  we  passed  over,  states, 
^'That  there  was  undue  delay  in  presenting  the  said 
Note,  and  the  Defendant  is  thereby  released  from 
his  obligation  thereunder."  Now,  that  plea  raises  a 
question  which  has  been  called  a  mixed  question  of 
law  and  fact.  This  issue  has  been  found  in  favour  of 
the  Respondent  by  the  primary  Court  in  Ceylon^  and, 
upon  appeal,  by  the  appellate  Court.  It  is  to  be 
observed,  that  upon  the  occasion  of  that  appeal  the 
only  question  before  the  appellate  Court  again  was  the 
question  of  the  validity  of  this  defence  contained  in 
the  third  plea.     There  was  no  cross-appeal  on  the 
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1871.    .  part  of  the   Respondent,  attempting  to  re-open  the 
The        other  issues  which  had  been  found  against  him  by  the 

iSrrS  primary  Court. 
junkof         The   plea,   therefore,  raises  the   question  (one  of 

LoKDOTf,  AHD  Very  great  importance),  what  is  the  law  with  regard 
°J*^  to  the  time  for  the  presentation  of  a  Promissory  Note, 
DicKBoir.  payable  upon  demand,  and  indorsed  over  ?  It  is 
contended  that  the  law  upon  this  subject  requires  a 
presentation  to  the  Maker  of  the  Promissory  Note 
within  reasonable  time,  and  that  the  proper  issue  to 
be  considered  when  a  question  of  this  kind  is  raised 
— the  proper  direction  to  be  given  to  a  jury — the 
proper  proposition  to  which  a  Court,  judging  of  the 
fact,  is  to  address  itself — is  this,  was  or  was  not  the 
Note  presented  within  a  reasonable  time? 

The  authorities  upon  this  point  in  English  law  are 
certainly  meagre.  The  cases  of  Bills  of  Exchange 
and  of  Cheques  stand  upon  a  footing  obviously 
different,  and  the  law  as  to  them  does  not  by  any 
means  of  necessity  decide  the  present  question.  We 
have  been  referred  to  some  American  authorities  in 
support  of  the  proposition,  that  the  question  to  be 
determined  is  always,  whether  the  presentation  for 
payment  was  made  within  a  reasonable  time.  Their 
Lordships  think  it  better  to  assume,  as  was  contended 
by  the  Respondent,  that  this  is  a  proper  definition  of 
the  question  to  be  considered.  They  would  be  unwil- 
ling to  preclude  any  argument  upon  that  in  any  other 
case  when  there  might  be  an  opportunity  of  consider- 
ing it  more  fully.  It  is  sufficient  to  assume  it  in  the 
present  case,  and  to  deal  with  this  case  upon  the 
assumption  made  by  the  Respondent,  that  if  it  turned 
out  that  presentation  of  this  Note  was  not  made 
within  a  period  which  he  terms  a  reasonable  period 
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— that  is,  a  period  reasonable  with  reference  to  the       Ji^[^ 
circumstances  connected  with  this  particular  Note —        Tub 


he,  the  Indorser,  is  discharged.  MbrcYn«m 

Now,  before  adverting  to  the  opinion  of  the  Courts      ^^^^  ®' 
below  upon  this  point,  their  Liordships  will  state  what,  London,  Ikd 
in  their  opinion,  is  the  result  of  the  evidence  in  this         "^"^ 
case.     It   appears   that   the   Note    in    question  was      I>w"o». 
dated  on  the  16th  of  February ,  1864.     The  findings 
of  the  Courts  below  compel  us  to  assume  that  at  the 
time  of  the  making  of  tlie  Note  it  was  a  valid  Note, 
as  to  which  at  the  time  of  its  making,  it  was  not 
open  to  the  Respondent,  Dickson^  to  impeach,  control, 
or  limit  his  liability.     Upon  the  face  of  it  the  Note 
runs  in  this  form:  ''On  demand  we  promise  to  pay 
to  Messrs.  i>tc^^on,  Tatham  &  Co.,  or  order,  here,  the 
sum  of  five  thousand  pounds  value  received,  Sinne 
Lebbe,  Bros.*'.    Indorsed,  **  Dickson^  Tatham  &  Co." 
Then,  '•  Pay  the  Chartered  Mercantile  Bank  of  Indian 
London^  and  CAma,  or  order.     £!.  Nanny  Tamby** 
Now,  treating  this  as  a  valid  Note  in  its  inception, 
and  taking  the  Note  on  the  face  of  it,  the  Note  would 
import,  according  to  the  ordinary  rule  of  law,  that 
the   Makers  were   the   principal   Debtors,  that   the 
Payees  of  the   Note  who   indorse   it   were   merely 
sureties,  and  that  that  was  the  relative  position  of 
those  two  parties  upon  this  instrument 

Their  Lordships  consider  that  the  result  of  the 
evidence  both  of  Mr.  Le  Marchand^  the  Manager  of 
the  Bank,  and  of  Mr.  Tatham^  the  Partner  in  Dickson^ 
Tatham  &  Co., — judging  of  that  evidence  by  the 
findings  of  the  Court,  to  which  reference  has  already 
been  made — shows,  that  the  position  of  the  parties, 
with  regard  to  this  Note,  was  really  that  positioa 
which  the  law  itself  would  imply  from  the  appearance 
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i®"i-        of  the  Note  itself,  namely,  that  Sinne  Lebbe,  Brothers, 
Thb        were  the  principal  Debtors,  that  Dickson,   Taiham 

m"boahtilb  &  Co.  were  sureties  ;  and  they  are  of  opinion,  that  it 
Bahk  of      is  perfectly  made  out  that  the  Bank  were  aware  of  that 

LovDoir,  AiTD  fact.  l*heir  Lordships  think  it  also  clear  that,  although 
"J"  the  Note  is  payable  on  demand,  no  payment  of  the 
Diouov.  Note  by  the  Makers  at  any  immediate  or  specific  date 
was  contemplated,  and,  therefore,  the  Note  was  meant 
to  be,  to  a  greater  or  less  extent,  a  continuing  security. 
It  appears,  then,  that  this  being  the  case,  Mr. 
Tathnm^  the  Partner  in  the  Colony,  left  the  Colony. 
The  date  is  not  precisely  given,  but  it  was  about  the 
end  of  February  or  the  beginning  of  March,  1864. 
It  appears  that  before  he  left  the  Colony  he  had  had 
a  conversation  with  the  Manager  of  the  Bank.  He 
and  the  Manager  of  the  Bank  are  in  dispute  as  to 
what  the  nature  and  effect  of  that  conversation 
was  ;  but  there  is  no  suggestion  on  the  part  of  Mr. 
Tatham  that,  whatever  he  may  have  said  about 
the  Note  at  that  conversation,  he  at  that  time  in- 
dicated any  wish  on  his  part  that  the  Note,  if  valid, 
should  be  pressed  against  Sinne  Lebbe,  Brothers  ; 
that  any  early  period  should  be  taken  for  making  a 
demand,  or  that  any  communication  should  be  made 
to  them  as  Indorsers  of  what  was  done  by  the  Bank 
as  to  pressing  payment  of  the  Note  from  Sinne  Lebbe, 
Brothers.  He  left  England,  and  was  absent  from 
the  Colony  for  some  months.  He  returned  in  the 
month  of  Augwt,  in  the  same  year,  to  the  Colony. 
At  that  time  he  states  that  he  found  the  account  of 
Sinne  Lebbe,  Brothers,  with  his  own  House,  was  in 
what  he  terms  an  unsatisfactory  position.  A  sum  of 
upwards  of  £6,000  was  due  upon  it,  and  there  were 
some  other  claims  that  they  might  have  against  Sinne 
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Lebbe^  Brothers.     During  his  absence  in  England^  in      J^^i;^ 
consequence  of  some  disputes  with  his  Partner,  the        Tna 

partnership  of  Dickson^   Tatham   &   Co.    had   been  Mrrcaw^b 
dissolved.     The  dissolution  was  to  take  eflTect  from      ^^^^  ®' 

India, 

the  13th  of  June,  1864,  and  upon  the  evidence  it   Lohdov,  avd 
must  be  taken  that  that  dissolution  was  known  in  the  ,. 

Colony  soon  afterwards,  probably  the  end  of  July  or     I>k««o»' 
in  the  month  of  August  in  that  year. 

Their  Lordships,  however,  are  of  opinion,  that 
with  the  disputes  between  Mr.  Tatham  and  his 
Partner  they  have  nothing  in  this  proceeding  to  do. 
Mr.  Dickson^  if  he  was  entirely  dissatisfied  with  the 
conduct  of  Mr.  Tatham^  might  have  come  out  him- 
self to  Ceylon  and  taken  the  management  of  affairs 
there;  or,  if  the  conduct  of  Mr.  Tatham  was  such 
as  was  altogether  irregular  in  a  Partner,  Mr.  Dickson 
might  have  applied  to  a  Court  to  curtail  his  rights  to 
deal  with  the  assets,  and  to  have  a  Receiver  ap- 
pointed. He  took  neither  of  these  courses,  and  Mr. 
Tatham  returned  to  the  Colony,  notwithstanding 
the  dissolution,  as  the  person  invested  both  by  law, 
and  indeed  by  agreement  under  the  articles  of  dis- 
solution, with  the  right  to  liquidate  and  wind  op  the 
estate,  and  to  do  all  that  was  incidental  to  that 
liquidation.  The  acts,  therefore,  of  Mr.  Tatham 
afler  the  return  to  the  Colony,  must  be  looked  upon 
as  the  acts  of  the  partnership  in  liquidation,  and 
must  not  be  embarrassed  by  any  considerations  of 
dissatisfaction  that  Mr.  Dickson  may  have  felt  with 
the  course  taken  by  Mr.  Tatham. 

Having  returned  to  the  Colony,  Mr.  Tatham^  on 
the  22nd  of  September^  1864,  wrote  a  Letter  to  the 
Firm  of  Sinne  Lebbe  &  Co.  Writing  in  the  name 
of  the  Firm  of  Dickson^  Taiham  &  Co.,  he   says : 
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1871.        «<  Dear  Sirs, — We  beg  to  hand  you  our  account  in  re 

*  Thb        the  advance  on  plantation  coffee,  showing  a  balance 

Mero"«i^   of  £6.433.  195.  6rf.  in  our  favour,  per  l4th  September. 

Bahk  of      We  are  unable  to  band  you  accounts  for  other  claims, 

London,  ARD   but  to  enable  you  to  estimate  our  relative  position, 

v^^       we  think  they  will  be  :  first*' — an  itera  which  I  need 

Dickson,      not  refer  to;  **  second  and  third" — items  also  which 

have  nothing  to  say  to  the  present  case,  but  which 

are   considerable   in   amount ;    '*  fourth,    guaranteed 

Bill   to   the   C.  M.  Bank"   (that   is    the   Chartered 

Mercantile  Bank)   *'  £5,000 ;   fifth,  balance  due   on 

first  contract,  native  Coffee,  with  interest  to  the  30th 

of  June,  1864."     All  those  items  are  added  up,  and 

they  make  together  a  total  of  £20,788.     And  the 

Letter   continues — **  irrespective    of    our   claim   for 

allowance  on  Coffee  not  delivered,  as  p.  Bond  (on  the 

Bond  itself)  and  indent  of  piece  goods  amounting  to 

upwards  of  £8,000,  you  will,  of  course,  understand 

we  name  these  sums  without  prejudice  to  any  larger 

claims  we  may  hereafter  find  to  be  owing  by  you." 

Now,  the  first  observation  which  arises  upon  this 
Letter  is  this :  that  it,  of  course,  made  almost  in- 
evitable the  conclusion  at  which  the  Court  in  the 
Colony  has  arrived  upon  the  other  issues  in  this  case. 
It  would  be  utterly  impossible  that  the  partnership, 
on  behalf  of  whom  this  Letter  was  written,  could  be 
held  to  aver  that,  in  their  opinion,  at  any  period  at 
or  after  the  time  of  making  the  Promissory  Note 
up  to  this  22nd  of  September^  they  entertained  the 
opinion  that  the  Note  was  not  a  Note  originally 
binding  upon  them,  or  a  Note  controlled  or  super- 
seded by  any  collateral  agreement.  But  it  also,  in 
their  Lordships'  opinion,  puts  an  end  to  the  question 
of  any  delay  up  to  the  22nd  of  September  in  the 


Ik. 
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presentation  of  the  Note  for  payment.  It  is  im- 
possible to  suppose  that  the  partnership,  on  behalf 
of  whom  this  Letter  was  written,  who  treat  this  Bill 
''guaranteed"  to  the  Chartered  Mercantile  Bank  as 
the   foundation   of  a   claim    that   thev  would    have 

0 

against  the  Firm  of  Sinne  Lebbe  &  Co.,  contending 
that  at  that  time  they  were  of  opinion,  that  by  reason 
of  delay  in  presenting  that  Note,  all  remedy  against 
them  upon  it  had  come  to  an  end.  If  the  Note  had 
been  presented  and  dishonoured,  notice  would  have 
been  given  to  them.  They  must,  therefore,  have 
been  aware  that  the  Note  had  not  been  presented  for 
payment ;  the  payment  had  not  been  demanded ; 
that  it  was  with  the  Chartered  Mercantile  Bank,  and 
they  treated  it  as  a  Note  upon  which  a  claim  might 
be  made  against  them.  It  was  suggested,  that  the 
Letter  might  have  been  written  with  reference  to  the 
contingency  of  the  Note  passing  into  the  hands  of 
third  parties,  and  thus  being  made  in  third  hands  the 
foundation  of  a  claim.  It  is  scarcely  possible  to 
accept  that  view  of  the  Letter.  If  the  House  of 
Dickson^  Tatham  &  Co.  believed  that  there  was  no 
claim  against  them  on  the  part  of  the  Bank,  but  that 
there  might  be  a  claim  against  them  if  it  got  into 
circulation  and  was  in  the  hands  of  third  parties,  the 
obvious  course  which  would  have  been  taken  by  Mr. 
Tatham  would  have  been  to  go  to  the  Bank  and  say, 
*'  Hjive  you  that  Note  still  in  your  possession  ?  You 
must  take  care,  or  I  must  see  that  you  take  care, 
that  it  does  not  get  into  circulation.  You  have  no 
claim  against  us  upon  it ;  we  must  take  care  that  it 
does  not  get  into  third  hands,  where  there  might  be 
a  claim  against  us  on  the  Note."  On  the  22nd  of 
September  J  therefore,  it  must  have  been  the.  opinion 
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.  ^^^^'  .      of  Dickson,  Tatham  &  Co.,  that  there  had  been  no 
^  The        delay  in  presenting  this  Note  for  payment. 
MsBOAHTiui       We   find,  next,  two   facts  of  importance   in   the 

Ihdu,       evidence  of  the  case.     Mr.  Tatham  states  this:  he 

^* "chwa"^   says,  "  He  first  told  me— that  is,  Le  Marchand  first 

V.         told  me — that  he  intended  to  hold  me  liable  for  the 

XOK0ON.  j^Qjg^  jjj  October  or  November,  1864."  It  is  possible 
that  may  be  so,  but  it  is  equally  consistent  with  the 
case  of  the  Bank  that  no  doubt  was  entertained  on 
their  part  of  the  liability  of  Dickson^  Tatham  &  Co.; 
and  it  is  certainly  consistent  with  the  Letter  of  Mr. 
Tatham,  of  the  22nd  of  Septen^er,  which  assumes 
the  liability.  However,  the  evidence  continues :  '^Le 
Marchand  and  I  at  that  time  were  holding  meetings 
almost  daily  about  Sinne  Lebb^s  affairs.  They  were 
insolvent  at  the  time."  And  the  same  Witness,  Mr. 
Tatham,  says,  speaking  of  his  return,  "  I  often  saw 
Le  Marchand  about  Sinne  Lebbe's  account  (not  the 
Note  in  particular)  after  my  return  to  Ceylon  in 
August.  We  were  to  receive  a  Cheque  in  full  in 
case  of  the  Bank  arranging  Sinne  Lebbe^s  affairs  in 
another  quarter" — a  Cheque  in  full,  I  suppose,  for 
the  whole  of  their  demand.  "Many  arrangements 
were  suggested.  M.  Le  Marchand  was  always  leading 
me  on  that  he  would  settle,  and  I  was  very  busy.** 
We  find,  therefore,  that  the  state  of  things  was,  that 
after  this  Letter  of  the  22nd  of  September  was 
written,  and  indeed  before  it,  and  from  that  time 
until  the  failure  of  Sinne  Lebbe,  Mr.  Le  Marchand 
and  Mr.  Tatham  were  in  daily  intercourse  upon  the 
affairs  of  Sinne  Lebbe,  clearly  for  the  purpose  of 
treating  the  position  of  Sinne  Lebbe  in  the  most 
judicious  manner,  both  the  Bank  and  Dickson^ 
Tatham  &  Co.  being  interested   in  the  same  way  in 
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keeping  Sinne  Lehbe  &  Co.,  as  a  House,  on  foot,       >^^ 
and  in  preventing  any  pressure  which  might  lead  to        ^^^ 
their  insolvency.  Mjbhoamtilb 

In  that  state  of  things  we  have,  on  the  one  hand,       Uvi^ 
no  suggestion  whatever  by  Mr.   Talham  that   he —  Loskwh,  ato 
knowing  that  this   Note  was   in   existence,   having     _   v 
treated  it  as  that  which  might  found  a  claim  against 
Sinne   Lebbe^   Brothers — urged    upon   the   Bank   to 
present  the  Note  and  to  ask  for  payment,  and  to  put 
the  Note,  if  necessary,  in  suit ;  and,  on  the  other 
hand,  we  have  it  clearly  and  obviously  the  interest, 
not  merely  of  the  Mercantile  Bank,  but  of  Dickson^ 
Tatham  &  Co.,  themselves   in   liquidation,  that    no 
sudden  and  abrupt  proceeding  of  that  kind  should 
take    place    against    Sinne  Lebbe^   Brothers,   which 
could  only  have  had  the  result  of  precipitating  their 
Bankruptcy. 

If,  then,  on  the  22nd  of  September,  it  was  the 
opinion  of  Dickson^  Tatham  &  Co.,  and  if  it  was 
the  fact,  that  there  had  been  no  undue  delay  in 
presenting  this  Note,  certainly  the  lapse  of  time 
afterwards,  under  the  circumstances  to  which  I  have 
referred,  cannot,  in  their  Lordships'  opinion,  con- 
stitute an  unreasonable  delay. 

Their  Lordships,  therefore,  if  this  matter  were  res 
integra  before  them,  and  if  they  were  addressing 
themselves  to  the  inquiry,  which  I  have  assumed  to 
be  the  proper  one — whether  the  Note  was  presented 
in  reasonable  time — would  be  prepared  to  hold  that» 
having  regard  to  all  the  circumstances  of  this  case, 
there  was  no  unreasonable  delay  in  presenting  the 
Note.  And  they  have  now  to  consider  the  view  that 
has  been  taken  by  the  Courts  below,   in  order  to 
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determine  the  advice  which  they  should  tender  to 
Her  Majesty  with  regard  to  this  appeal. 

Now,  their  Lordships  have  always  been  anxious 
to  maintain  the  view,  that  upon  questions  of  fact, 
where  there  is  a  conflict  of  evidence  in  the  Court 
below,  where  the  weight  to  be  given  to  the  evidence 
depends  considerably  upon  the  manner,  upon  the 
demeanour  and  the  appearance  of  the  Witnesses, — 
where  of  local  matters  the  local  Judges  are  more 
generally  the  best  able  to  form  a  true  and  correct 
opinion;  that  in  cases  of  that  kind  it  is  inexpedient 
that  this  Tribunal  should  differ  from  the  conclusions 
of  fact  arrived  at  in  the  Court  below,  unless  they 
are  clearly  of  opinion,  that  the  Court  below  was  in 
error.  In  this  case,  however,  there  is  considerable 
peculiarity.  The  inquiry,  which  we  have  assumed  to 
be  the  proper  one,  is  a  mixed  question  of  law  and  of 
fact.  There  is  here  no  controversy  in  the  materials 
with  which  we  have  now  to  deal  upon  the  question  of 
fact.  The  Courts  below  have  found  all  the  questions 
of  fact  by  their  findings  upon  the  other  issues  to 
which  reference  has  been  made ;  and  the  real  question 
IS,  whether  those  findings  of  fact  have  been  properly 
applied  in  dealing  with  the  issue  now  under  con- 
sideration ? 

Now,  what  their  Lordships  find  to  have  been  the 
course  taken  by  the  Primary  Court  was  this.  The 
learned  Judge,  after  disposing  of  all  the  other  issues, 
proceeds  thus  :  '*  It  remains,  therefore,  only  to  consider 
the  third  plea,  that  there  was  undue  delay  in  the 
presentation  of  the  Note  by  the  Plaintiffs,  whereby  the 
Defendants  were  released."  Then  he  cites  a  passage 
on  the  subject  from  Bt/les  on  Bills^  and  he  continues. 
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^*  The  Court,  therefore,  has  to  consider,  whether  there 
were  circumstaDces  in  the  present  case  which  made 
it  the  duty  of  the  Plaintiffs  to  present  the  Note  at  an 
earlier  date  than  that  actually  chosen  by  them.  The 
Plaintiffs,  it  must  be  noticed,  were  Bankers,  and  the 
Makers  and  lodorsers  were  all  their  Customers.  In 
January,  1864,  before  the  Note  was  given,  the  first 
Defendant  complained  to  the  Manager  of  the  Bank 
in  London  of  the  conduct  of  the  Manager  in  Co^ 
lombo^  who  had  taken  drafts  of  the  second  Defendant, 
then  managing  the  business  of  the  Firm  in  Colombo^ 
for  large  amounts  without  their  being  properly 
covered.''  Now,  their  Lordships  pause  there  for  the 
purpose  of  saying  that  this  which  appears  to  enter 
into  the  judgment  as  a  reason,  is  a  circumstance 
which  clearly  is  altogether  irrelevant.  A][communica- 
lion  made  to  the  Bank  in  London^  in  January,  1864, 
which,  in  fact,  was  an  expression  of  disapproval,  on 
the  part  of  Mr.  Dickson,  of  the  conduct  of  the 
Manager  of  the  Bank  in  Colombo,  would,  in  the  first 
place,  be  a  communication  unlikely  to  reach  the 
Manager  of  the  Bank  in  Colombo.  But  whether  it 
would  or  would  not,  it  has  nothing  whatever  to  say 
to  the  circumstances  of  the  present  case—- it  was  no 
complaint  with  reference  to  the  present  Note,  or  the 
transaction  out  of  which  that  Note  originated.  The 
learned  Judge  continues :  '*  The  partnership  between 
the  first  and  second  Defendants  was  dissolved  on  the 
30th  of  June,  1864,  and  the  Manager  of  the  Bank 
in  London  was  aware  of  the  dissolution.  The  Mana- 
ger of  the  Colombo  branch  must,  therefore,  have  been 
aware  of  it  early  in  August,  probably  about  the  4th 
or  5tb.  The  business  of  the  Firm,  after  the  dissolution, 
continued  to  be  carried  on  by  the  second  Defendant, 
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^®^^*       and  the  Plaintiffs  were  employed  by  the  first  Defen- 
Thb        dant  to  receive  from   the  second  the  proceeds  of  his 

Chartered      i  •      ^i  .  ,  •  ^  ^i 

Mercantile  Share  in  the  partnership  assets,  as  the  same  were, 

^isthiA^     from  time  to  time  realized,  and  to  remit  them  to  him, 

LoKDoir,AirD   and  from  Auqttst  to  December  the  Bank  was  in  con- 

China 

1^.  stant  correspondence  with  the  first  Defendant  as  to 
Dickson,  these  recoveries  and  remittances.  During  the  whole 
of  this  period,  the  position  of  Sinne  Lebbe^  Brothers, 
the  Makers  of  the  Note,  was  known  to  the  Managers 
of  the  Bank,  both  in  London  and  Colombo,  to  be 
most  critical.  The  Manager  in  Colombo  was  also 
aware  that  the  negotiation  between  the  Defendants 
and  Messrs.  Sinne  Lebbe,  Brothers,  respecting  the 
advance  by  the  former  to  the  latter  of  a  sum  of 
£50,000,  of  which  this  £5,000,  raised  by  means  of 
the  Note,  formed  part,  had  been  broken  off.  The 
dangerous  position  in  which  the  Maker  of  the  Note 
stood  throughout  the  year  1864,  the  failure  of  the 
consideration  which  bad  induced  the  second  Defen* 
dant  to  indorse  the  Note,  and  the  anxiety  of  the  first 
Defendant  to  close  all  his  accounts  with  his  late  Firm, 
were  all  reasons  which  should  have  induced  the 
Plaintiffs  to  lose  no  time  in  presenting  the  Note.** 
Now,  if  the  learned  Judge  means  to  say,  that  the 
knowledge  that  the  contemplated  loan  of  £50,000 
out  of  which  this  £5,000  was  to  be  repaid,  had  gone 
off,  should  have  made  the  Bank  lose  no  time  in  pre- 
senting the  Note,  his  view  must  go  to  this,  that  it 
was  the  duty  of  the  Bank  immediately  upon  that 
loan  going  off,  to  have  presented  and  insisted  on  pay- 
ment of  the  Note.  It  is  sufficient  to  say,  that  with 
any  such  idea  the  Letter  of  the  22nd  of  September  is 
altogether  irreconcileable,  and  it  is  unnecessary  to 
observe  further  upon  it.     If  the  learned  Judge  means 
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to  say,  that  the  fact  of  the  dissolution  of  the  Firm,  J!^ 

the  feet  that  Mr.  Dickson  was  employing  the  Bank  Trb 

to  get  in  the  proceeds  of  his  share  of  the  partnership  mekcIktiui 

assets  and  to  remit  them  to  him,  oudit  at  that  time  ^/""^  ®' 

.  ,  India,* 

to  have  caused  some  greater  celerity  in  presentmg  the  Lordoh,  and 
Note  than  otherwise  would  have  been  the  duty  of  the         ^J*^ 
Holders   of   it — their  Lordships    consider    that,  al-      i>wKso». 
though  it  may  be  proper  to  look  at  the  dissolution  as 
a  fact  in  the  history  of  the  case,  that  must  be  taken 
in  connection  with  the  management  of  the  liquidation 
of   the  affairs  of  the  house  of  Dickson,   Tatham  & 
Co.,  in  the  Colony,  by  Mr.    Taiham,  and  they  have 
already  adverted   to  that  which  the  learned  Judge 
here  appears   to   have   overlooked — the  conduct  of 
Mr.   Tatham  in  the  Colony  with   reference  to  that 
liquidation. 

Their  Lordships,  therefore,  find  with  regard  to  the 
Judge  of  the  Court  of  First  Instance,  that  he  appears 
to  have  attached  weight  to  circumstances  in  the  case 
which  are  not,  as  their  Lordships  conceive,  the  cir- 
cumstances which  really  must  govern  the  decision, 
and  to  have  overlooked  altogether  those  material 
considerations  to  which  reference  has  already  been 
made. 

When  the  case  came  before  the  appellate  Tribunal, 
the  part  of  the  judgment  referring  to  this  matter  is 
in  these  words : — •*  We  think  it  also  clear,  that  the 
Bank  knew  that  the  arrangement  was  to  be  one 
for  the  benefit  of  the  Defendants,  as  well  as  for  the 
benefit  of  the  Bank  and  Sinne  Lebbe.  When  this 
arrangement  was  abandoned,  and  when  all  hopes  of 
effecting  any  similar  arrangement,  as  well  as  for  the 
benefit  of  the  Bank  and  Sinne  Lebbe^  were  at  an 
end,  which  they  certainly  were  long  before  December 

c  2 
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.^^^^-  .      1864,  the  Bank  had  no  right  to  treat  this  Note  as  A 
^   ^"^        continuing  security  as  regarded  these  Defendants/' 

Chartered  •     t  • 

Mercantile  Their  Lordships  are  obliged  to  say,  that  that  appears 
,  India,       ^^  them  to  be  in  direct  opposition  to  the  finding  of 

^^^^nf^^^   the  Court  upon  the  other  issues,  which  treat   this 

Note  as  a  Note  valid  in  its  inception,  and  a  Note 
which,  subject  to  the  one  question  of  whether  it  was 
presented  within  reasonable  time,  was  a  continuing 
seciirity  for  the  Bank  against  the  Defendants.  The 
judgment  then  goes  on,  '*  Whether  they  had  then  any 
rights  at  all  against  this  Defendant  on  the  Note  seems 
extremely  questionable/'  A  question  again  depend- 
ing on  a  part  of  the  case  which  is  completely  de- 
cided and  out  of  controversy  by  the  findings  on  the 
other  issues.  **But  they  certainly  ought  to  have 
either  cancelled  the  Note  or  to  have  acted  promptly 
in  the  matter  against  the  proper  parties,  and  not  to 
have  allowed  Sinne  Lebbe*s  affairs  to  go  from  bad 
to  worse  without  making  some  attempt  to  enforce 
payment  or  to  obtain  further  security  in  respect  of 
this  £5,000,  while  they  were  vigilant  as  to  other  sums 
in  respect  of  which  they  had  claims  against  Sinne 
hehbe^  but  as  to  which  they  had  not  Notes  indorsed 
by  the  Defendants/'  We  are  not  in  possession  of 
s^'hat  is  referred  to  here,  whiere  the  Court  says,  that 
they  were  vigilant  as  to  other  sums  in  respect  of 
which  they  had  claims  against  Stn?ie  Lehhe.  There 
does  not  appear  to  be  any  evidence  upon  that ;  but, 
as  regards  the  other  observations  of  the  Court,  their 
Lordships  are  of  opinion,  that  they  appear  to  be 
made  in  forgetfulness  of  this,  that  the  time  at  which 
paynient  of  a  Note  of  this  kind  is  to  be  demanded 
ftnd  urged  upon  the  Maker  must  be  judged  of  with 
reference   not   merely  to   the   circumstances  of  the 
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Maker,   but  with  reference  also  to  the  convenience       v^flL 
of  the  Indorser,  against  whom  the  second  demand         Thb 
would  be  made.     It  may  be  very  true  that  the  affairs    Mkbcantili 
of  Sinne  Lebbe  were  going  from  bad  to  worse,  but,      ^^^^^  °' 
on  the  other  hand,  it  may  have  been  the  very  worst   Lohdon,  a»d 
possible  thing  for  the  Indorser  to  have  precipitated  »». 

that  downward  course  of  the  Firm  of  Sinne  Lebbe ^  Dickson. 
Brothers.  And,  when  we  look  at  the  facts  of  the 
case,  to  which  reference  has  already  been  made,  their 
Lordships  are  of  opinion,  that  it  was  not  merely  for 
the  interests,  but  that  it  was  the  wish  of  both  parties, 
both  the  Bank  and  the  Partner  of  Dickson,  Tathain 
&  Co.,  in  the  Colony,  that  no  undue  pressure  should 
take  place  against  Sinne  Lebbe,  Brothers. 

Their  Lordships,  therefore,  find  that,  not  upon  a 
dispute  of  facts,  but  upon  the  application  of  the  law 
to  the  facts  of  the  case,  they  are  unable  to  concur 
in  the  reasoning  of  the  first  Court  or  of  the  Court 
of  appeal  in  the  Colony.  They  are  of  opinion,  that 
the  decision  in  the  Colony  cannot  be  supported. 
They  will  humbly  advise  Her  Majesty  that  the  appeal 
ought  to  be  allowed  ;  that  judgment  should  be  entered 
for  the  Appellants  for  the  amount  of  the  Note,  with 
interest  at  the  rate  of  the  Colony,  which  their  Lord- 
ships observe  is  nine  per  cent.,  with  costs  in  the 
Court  below ;  and  that  the  Appellants  should  have 
the  costs  of  this  appeal. 


I- 
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ON  APPEAL  FROM  THE   HIGH  COURT  OF 

ADMIRALTY. 


Jarvist  Arnold  and  others  -        -    Appellants: 

AND 


Charles  George  Cowib  and  Sons 
and  others     ... 


sir, 

r  RespondefUs. 


The  "  Glenduror. 


»> 


8th  Feb  A 

1871. ''  xL  CAUSE  of  salvage  instituted  by  the  Appellants 

gj[J^J[^  against  the  *'  Glenduror j''  the  cargo  and  freight,  and 

wrvicesof  a  against  the  Respondents,  the  Owners  of  that  Vessel, 

tofious'chai.  her  cargo  and  freight.     The   salvage  services   were 

bee^Tpe*^*"^  admitted  by  the  Respondents,  and  a  tender  made  by 

formed  by  them   of   £500,   which    was    refused.      The    Court 

aaving  the  awarded  £1,000,  and  the  sole  question  raised  by  the 

Crew^and^the  ^PP^^^  ^^^>  whether  the  quantum  of  remuneration  so 

Ship  and  awarded  by  the  Court  for  salvage  services  was,  in  the 

eargo,  valued  ^  ^   •      ^ 

at  ;£4<{000,     Circumstances,  sufficient. 

Surt^^wIiS^      The  facts,  as  detailed  in  the  petition,  were  not  dis- 

ed  i*i,oooa«    puted.    The  petition  alleged,  that  about  8  p.m.  on  the 

salvage  for 

Buch  services. 

On  appeal,  ♦  Present : — Sir  James  William  Colvile,    Sir  Joseph   Napier» 

sum  was  in-  ^  ^^^-t  *"d  The  Lord  Justice  James. 

sufficient, 

and  the  remuneration  increased  to  j£2,000,  in  consideration  (1)  of  the 
great  danger  the  Salvors  incurred  ;  and  (2)  the  fact  of  the  saving,  of 
Jives,  and  the  value  of  the  Ship  and  cargo. 
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The 


12th  of  February,  1870,  the  **Olenduror,"  a  full-  ^^^i. 
rigged  iron  ship  of  994*53  tons  burden,  after  making 
signals  of  distress,  came  stern  on  to  the  shore,  a 
little  to  the  northward  of  Xtngsdown,  having  parted 
her  cables  in  a  tremendous  gale  which  was  then  "  Qlenduror." 
blowing ;  that  the  Kingsdown  Life  Boat  was  manned 
several  times  by  the  Appellants,  who  with  great 
danger,  and  with  the  help  of  some  sixty  or  seventy 
men,  rescued  twenty-nine  persons  from  the  **  Glen- 
duror;'*  that  during  the  whole  of  the  following 
week,  the  Appellants,  eighty  in  number,  besides  the 
Owners  of  the  Life  Boat,  the  Lugger,  and  the  other 
Boats  mentioned  in  the  petition  which  were  engaged, 
by  lightening  the  Ship,  landing,  and  carefully  ware- 
housing part  of  her  cargo,  and  by  means  of  anchors 
and  chains  skilfully  disposed,  succeeded  in  getting 
the  Ship  off  and  bringing  her  safely  to  London  ;  and 
that  the  "  Ohnduror^'  her  cargo  and  freight,  as  salved, 
were  of  the  total  value  of  £46,000. 

The  answer  of  the  Respondents  admitted  the  saving 
of  the  lives  of  the  twenty-nine  persons;  but  alleged 
that  the  discharge  of  the  cargo  and  salvage  of  the 
Vessel  was  not  performed  by  the  Appellants,  but  by 
the  Master,  under  the  advice  and  assistance  of  the 
Owners,  Agent,  and  Crew  of  the  Vessel.  The  answer 
also  alleged  a  tender  of  £500  to  the  Appellants  in  full 
satisfaction  and  discharge  of  their  services. 

The  evidence  adduced  by  the  Appellants  established 
the  averments  in  the  petition,  and,  further,  that  the 
Crew  of  the  "  Glenduror  "  were  discharged,  and  took 
no  part  in  salving  the  Ship  and  cargo.  The  Respon- 
dents called  no  evidence  to  rebut  the  Appellants' 
case,  or  support  their  own.  The  Judge  of  the  Ad- 
miralty Court  (The  Right  Hon.  Sir  Robert  Phillu 
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1871.        more)  fouad  for  the  Appellants,  and  awarded  them  a 
Arnold      8um  of  £1,000  for  Salvage  services,  with  costs. 
CowiB.  T^®  Appellants,  being  dissatisfied  with  the  sum  so 

awarded,  brought  the  present  appeal. 


The 
'*  OlenduTor. 


1* 


The  Admiralty,  Advocate  (Dr.  Dearie^  Q.C.), 
and  Mr.  E.  C.  Clarkson,  for  the  Appel- 
lants. 

Having  regard  to  the  value  of  the  **  Glenduror  '* 
and  her  cargo,  viz.  £46,000,  the  sum  awarded  by  the 
Court  was  an  utterlv  insufficient  remuneration  to  the 
Salvors  for  the  services  rendered  and  the  great  danger 
incurred  by  them :  The  Bronken  Moor  (ja) — services 
which  resulted  in  the  saving  of  the  Ship  and  cargo, 
as  well  as  the  lives  of  twenty-nine  persons,  at  the 
risk  of  the  Salvors'  own  lives.  This  latter  fact  is  an 
important  ingredient  in  estimating  salvage  reward : 
Statute,  17th  &  1 8th  Vict.  c.  104,  ss.  458-«9;  Tl^ 
Fusilier  {b) ;  Tlie  Thomas  Fielden  (c) ;  which  fact  the 
learned  Judge  of  the  Admiralty  Court  has  not  sufii- 
ciently  taken  into  consideration.  The  principles  to 
be  observed  in  estimating  the  reward  for  salvage 
services  are  clearly  laid  down  by  Lord  Utotjoell,  in  The 
Clifton^  L/ightbody  (rf),  and  have  been  followed  by 
Sir  John  Nicholl  and  Dr.  Lushington.  This  Tribunal, 
though  loath  to  interfere  with  the  discretion  of  the 
Judge  of  the  Court  below  in  estimating  and  awarding 
the  amount  of  remuneration  proper  for  salvage  ser- 
vices :    The    Clarisse   {e) ;    The   Neptune   (/) ;     The 

(a)  8  Hagg.  Ad.  Rep.  374.    (6)  3  Moore's  P.  C.  Cases(N.S.)  51. 
(c)  Sa  L.  J.  (Ad.)  61.  [d)  3  Hagg.  Ad.  Rep.  120. 

{$)  12  Moore's  P.  G.  Cases,  340. 
(/)  12  Moore's  P.  C.  Cases,  846. 
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iJSngUmd   (a) ;   will,  if  the   facts   clearly  justify   an        ^^lli^ 
increase,  award  a  larger  sum :  The  True  Blite  (b) ;      Arnold 
The  Inca  (c) ;    The  Carrier  Dove  (rf) ;  The  Scindia       cown. 
(e) ;  and,  on  the  other  hand,  if  the  services  are  over-        -rr- 
rated  by  the  Court  below,  they  may  be  reduced :  The  «Glenduior." 
Chetah  (J). 

Mr.  Btdt^  Q.C.,  and  Mr.  A.  Cohen,  for  the  Re- 
spondents. 

Although  it  is  not  disputed  that  valuable  salvage 
services  were  rendered  by  the  Appellants,  yet,  we  sub- 
mit, the  sum  awarded  by  the  Court  below  was,  in  the 
circumstances,  an  ample  and  sufficient  remuneration 
for  such  services ;  and  this  Tribunal  is  always  un- 
willing to  interfere  with  the  exercise  of  the  discretion 
of  the  Court  below  in  estimating  the  value  of  the 
services  so  rendered :  The  Chetah  {g)\  The  Fusilier  {h). 

Judgment  was  delivered  by 

Lord  Justice  James  : — 

This  is  an  appeal  in  a  cause  of  salvage  from  the 
Court  of  Admiralty,  the  Salvors  being  dissatisfied 
with  the  quantum  o(  remuneration  which  that  Court 

(a)  5  Moore's  P.  C.  Cases  (N.S.),  844;  S.  C.  Law  Bep.  2 
P.  C.  258. 

(6)  4  Moore's  P.  C.  Cases  (N.S.),  96;  S.  C.  Law  Rep.  1  P.  C. 
MO. 

(e)  12  Moore's  P.  C.  Cases,  189. 

(d)  2  Moore^s  P.  C.  Cases  (N.S.),  254. 

(0  ^  Moore's  P.  C.  Cases  (N.S.),  84  ;  S.  C.  Law  Eep.  1  P.  C. 
241. 

(/)  6  Moore's  P.  C.  Cases  (N.S.).  278 ;  S.  C.  Law  Rep.  2  P.  C. 
205. 

{g)  5  Moore's  P.  C.  Cases  (N.S.),  278 ;  S.  C.  Law  Rep.  2  P.  0. 
209. 

(A)  3  Moore's  P,  C.  Cases  (N.  S.),  69. 
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1871.       has  thought  fit  to    award    them.     Their  Lordships 
Abmold      have  had  to  consider  the  question  with  the  difficulty 
OowiB.       which  has  pressed  upon  this  Board  in  all  these  sal- 
"17"        vage  cases,  of  laying  down  any  principle  by  which 
" Glenduror."   this  Tribunal  is  to  overrule  that  which  to  a  great  ex- 
tent must  be  considered  as  especially  within  the  dis- 
cretion of  the  Court  below,  in  a  matter  of  individual 
estimate  and  opinion,  as  to  the  value  of  the  services 
rendered,  or  the  reward  vi^hich  ought  to  be  paid  by  the 
persons  to  whom  such  services  have  been  rendered, 
under  all  the  circumstances  of  the  case.     In  some  of 
the  cases  which  have  been  referred  to  in  argument, 
the  difficulty  has  been  stated  in  very  strong  language, 
namely,  that  this  Committee  would  not  enter  into  the 
question  of  quantum  where  there  has  been  *'  nothing 
to  shock  the  conscience,  nothing  gross  or  extrava- 
gant :"  TJi,e  Carrier  Done  (a).     In  the  case  of  The 
Clarisse  (6),  there  follows  a  more  accurate  expressiou 
of  the  rule  according  to  their  Lordships'  views  :  —Their 
Lordships  there  say,  **  It  is,  however,  a  settled  rule, 
and  one  of  great  utility,  particularly  with  reference  to 
cases  of  this  description,  that  the  difference  ought  to 
be  very  considerable  to  induce  a  Court  of  appeal  to 
interfere  upon  a  question  of  mere  discretion," 

Now,  the  facts  of  the  present  case  are  not  really  in 
dispute.  The  judgment  of  the  learned  Judge  of  the 
Court  of  Admiralty  on  the  facts  has  not  been  ques- 
tioned by  either  side,  and  it  is  not  necessary  for  their 
Lordships  to  refer  to  the  facts  in  any  other  terms  than 
those  which  the  learned  Judge  himself  has  used  in 
stating  the  nature  of  the  case,  and  the  circumstances 
under  which  the  matter  came  before  him  for  decision. 

(a)  a  Moore's  P.  C.  Cases  (N.S.).  254. 
(6)  12  Moore's  P.  C.  Cases,  344. 
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The  judgment  concludes  thus: — "  Seeing,  then,  that  ^®7^- 
these  services  saved  lives  while  they  were  attended  by,  Asvou> 
certainly,  very  great  danger,  which  deterred  the  Crew  oowm. 
who  went  on  the  first  from  going  on  the  other  expe-  zt" 
ditions,  the  question  is,  whether  £500  is  a  sufficient  "  Qienduzor.'* 
remuneration  for  having  materially  contributed  to 
save  property  of  the  large  value  of  £46,000,  and 
having  saved  the  lives  of  twenty-nine  persons  who 
were  on  board  ;  and  having  also  to  some  extent 
perilled  their  own  lives  in  the  services  which  they  ren- 
dered ;  and  I  am  of  opinion  that  it  is  not,  and  I  shall 
award  £1,000  to  the  Salvors;"  in  which  conclusion 
their  Lordships  entirely  agree.  But  taking  that  as  the 
true  state  of  the  case,  their  Lordships  have  to  apply 
the  rule  which  is  probably  best  laid  down  in  the  case 
of  The  Clifton,  Lightbody  (a),  where  Lord  Stowell 
expresses  himself  as  follows  : — ''  Now,  salvage  is  not 
always  a  mere  compensation  for  work  and  labour. 
Various  circumstances  upon  public  considerations,  the 
ioterests  of  commerce,  the  benefit  and  security  of 
navigation,  the  lives  of  the  Seamen,  render  it  proper 
to  estimate  a  salvage  reward  upon  a  more  enlarged  and 
liberal  scale.  The  ingredients  of  a  salvage  service  are, 
first,  enterprise  in  the  Salvors  in  going  out  in  tempes* 
tuous  weather  to  assist  a  Vessel  in  distress,  risking 
their  own  lives  to  save  their  fellow-creatures,  and  to 
rescue  the  property  of  their  fellow-subjects  :  secondly, 
the  degree  of  danger  and  distress  from  which  the  pro- 
perty is  rescued — whether  it  were  in  imminent  peril 
or  almost  certainly  lost,  nothing  out  of  it  rescued  and 
preserved  :  thirdly,  the  degree  of  labour  and  skill 
which  the  Salvors  incur  and  display,  and  the  time  oc- 
cupied.    Lastly,  the  value.     Where  all  those  circum- 

(a)  3  Hagg.  Ad.  Rep.  IQO. 
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1871.        stances  concur,  a  large  and  liberal  reward  ought  to  be 

Arvold      given."     But  be  goes  on,  but  where  none  or  hardly 

^^jg        any,  then  the  thing  ought  to  be  pro  opere  et  labore. 

— -        Applying  that  rule  to  the  facts  as  stated  by  the  Judge 

'VGienduror."  of   the    Court  of  Admiralty  in  his  judgment,  their 

Lordships  are  of  opinion,  under  all  the  circumstances 
of  this  case,— not  forgetting  that  to  a  great  extent 
there  possibly  was  not  that  very  great  peril  of  life 
which  was  stated  in  the  case  of  the  Salvors,  and  that 
•that  peril  was  diminished  after  the  first  few  hours; 
but  still,  having  regard  to  all  the  circumstances  which 
have  been  admitted  and  proved, — that  the  '*  large  and 
libera]  "  reward  in  this  case  ought  certainly  to  be 
something  more  than  the  sum  of  £1,000,  which  the 
learned  Judge  has  awarded  ;  and  they  have  on  the 
whole,  having  regard  to  the  very  great  value  of  the 
Ship  and  Cargo  saved,  and  to  the  numerous  authori- 
ties they  have  been  referred  to,  in  none  of  which  do 
they  find  such  a  small  proportionate  remuneration  as 
this  given,  come  to  the  conclusion  that  £2,000  would 
be  a  fairer  sum  to  award  to  the  Salvors.  They  have 
not  omitted  to  weigh  what  was  much  pressed  on  them, 
that  the  real  meritorious  service  was,  on  the  first  night, 
4n  saving  the  lives,  and  that  what  was  done  afterwards 
to  the  Ship — the  anchoring,  the  unloading,  the  pump- 
ing, and  the  going  round  to  the  TAame^-— were  ordi- 
nary services  which  any  person  might  have  rendered. 
But  their  Lordships  do  not  think  it  right  to  split  up 
the  services  of  Salvors  in  this  way,  or  to  treat  it  as 
other  than  one  continuous  salvage  service  rendered  to 
life  and  property.  They  have,  moreover,  showed  in 
4his  case,  that  according  to  the  evidence  of  the  Sal- 
•vors  (wholly  uncontradicted),  the  Ship  was  left  en- 
tirely to  their  care  for  several  days;  that  what  was 
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devised  and  done  was  devised  and  done  by  ihern,  and        i®7i. 
that  they  acted  with  great  promptitude  at  a  time  when      Arnold 
every  hour  might  have  been   of    vital   importance.       cowib. 
With  respect  to  the  amount  of  difference  of  estimate        "^ 
which  would  justify  their  Lordships  to  review  the  de-  « Glenduror." 
cision  of  the  learned  Judge,  they  were  referred  to  the 
case  of  The  Scindia  (a),  in  which  this  Court  differed 
to    the  extent  of  one-third.     Unless  the  difference 
amounted  at  least  to  that  they  would  not  have  inter- 
fered, but  they  think  in  this  case  the  difference  is  so 
considerable  as  to  induce  their  Lordships  to  express 
that  difference  in  the  judgment  which  they  have  pro- 
nounced. 

The  Appellants  to  have  the  cost  of  the  appeal. 


ON   APPEAL  FROM  THE  HIGH  COURT  OF 

ADMIRALTY. 


The  Owners  of  the  Ship  **  Free- 
dom"  ...        - 


^  V   Appellants; 


AND 

Messrs.  Simmonds,  Hunt  &  Co.  -     Respondents*  , 

Thk  "  Fbebdom." 

JLHIS  was  a  cause  of  damage  to  cargo,  instituted  g^  ^^^  i^^y^ 
under  the  6th  section  of  the  Admiralty  Court  Act,        ^«^» 

^  1871. 

♦  Present: — Sir  James  William  Col  vile,  Sir  Joseph  Napier,      v^^^^^^ 

Bart.,  and  The  Lord  Justice  James.  ^  ?9th^ Vic/ 

(a)  4  Moore's  P.  C.  Cases  (N.S.),  84 ;  S.  C.  Law  Rep.  1  P.  C.    «•  iy»  »««•  ^« 
Q..  the  Oonflignee 

****•  or  Indonee  of 

goods  r.amed  in  a  Bill  of  lading,  and  the  Indorsee  of  a  BiU  of  lading,  to 
whom  the  property  in  the  goods  mentioned  shall  have  passed  by  such 
indorse;nent  has  transferred  to  and  vested  in  him  all  rights  of  suit,  and 
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1871.  1861,  to  recover  damages  on  account  of  breaches  of 
The  ^^  contract  and  duty  on  the  part  of  the  Appellant  with 
respect  to  certain  parcels  of  Oil- cake,  part  of  a  cargo 
which  was  shipped  on  board  the  Appellant's  Vessel, 
the  ^^ Freedom ^^^  at  Ntw  York^  for  delivery  in 
LondoTiy  of  which  no  Owner  or  part-owner  was  at 
the  time  of  the  institution  of  the  cause  domiciled  in 
England. 

The  facts  were  these : — 

On  the  3rd  of  September^  1868,  Messrs.  Campbell 
Sf  Tlwyer^  who  were  Manufacturers  of  Oil-cake  at 
New  York,  caused  to  be  shipped  six  parcels  of  goods, 
consisting  each  of  500  bags  of  Oil-cake,  marked 
respectively  with  certain  marks  and  numbers,  on 
board  the  "  Freedom^^  then  lying  in  the  port  of  New 
York,  to  be  carried  from  New  York  to  London  upon 
the  terms  of  six  Bills  of  lading  respectively. 

These  Bills  of  lading  were  signed  by  the  Master 
of  the  "  Freedom,^*  and  delivered  to  Messrs.  Camp- 
hell  8f  Thayer^  and,  with  the  exception  of  the  marks 
and  numbers  in  the  margin,  were  exactly  similar  to 
one  another,  the  only  perils  excepted  in  them  being, 
*'  the   dangers  of   the  Seas.*'     The  Bills  of   lading 

he  is  subject  to  the  same  liabilities  in  respect  of  such  goods  as  if  the 
contract  in  the  Bill  of  lading  had  been  made  with  himself. 

The  right  of  suing  upon  a  contract,  under  a  Bill  of  lading,  follows  the 
property  in  the  goc^s  therein  specified,  that  is,  the  legal  title  to  the 
goods  as  against  the  Indorsee. 

A  cause  of  damage  to  cargo,  instituted  under  sect.  6  of  the  Act,  24th 
Via.  c  10,  by  the  Consignees,  who  were  also  Assignees  of  the  Bills  of 
lading^  to  recover  damages  on  account  of  breaches  of  contract  and  duty 
with  respect  to  certain  parcels  of  Oil-cake,  which  in  the  Bills  of  lading 
were  agreed  to  be  delivered  in  the  like  good  order  and  condition  as  when 
shipped,  the  dangers  of  the  seas  only  excepted  ;  but  the  0il-<»ke,  when 
dehyered,  was  in  a  greatly  damaged  and  deteriorated  condition,  occa- 
sioned by  the  packing  and  stowage  : — 

-  Held,  that  as  the  proximate  cause  of  damage  arose  from  the  nature 
mud  collocation  of  tne  cargo,  consisting  of  animal,  vegetable,  and  to 
•ome  extent  putrescible  matter,  and  the  want  of  due  ventilation,  it  was 
not  brought  within  the  legal  exception  of  "  dangers  of  the  Seas. 
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^  Frbbdom.*' 


were   afterwards   indorsed   by   Messrs.   Campbell  Sf       }^\ 
Thayer  to  the  Respondents.  ^_  Th» 

Some  of  the  parcels  of  Oil-cake  were  delivered  to 
the  Respondents  in  a  damaged  state. 

The  Respondents,  in  the  petition,  alleged  that  they 
became  and  were  the  Consignees  of  the  six  parcels 
of  Oil-cake,  and  Assignees  of  the  six  Bills  of  lading 
within  the  6th  section  of  the  Admiralty  Court  Act, 
1861,  and  they  complained  that  the  six  parcels  were 
delivered  in  London  to  them  much  damaged,  and  in 
worse  order  and  condition  than  they  were  in  when 
shipped,  although  this  was  not  occasioned  by  the 
dangers  of  the  Seas ;  and  also,  that  the  six  parcels 
were  not  delivered  separately,  but  that,  on  the 
contrary,  3,000  bags  were,  by  the  Master  of  the 
••  Freedom*'  improperly  and  negligently  delivered  to 
the  Respondents,  all  mixed  up,  without  regard  to 
marks  or  numbers,  and  without  the  damaged  portion 
being  separated  from  the  undamaged. 

The  Appellants,  in  their  answer,  denied  the  state- 
ments in  the  petition,  and  alleged  that  the  damage, 
if  any,  to  the  Oil-cake  was  occasioned  by  the 
dangers  of  the  Seas,  or  by  the  natural  qualities  of 
the  Oil-cake,  and  not  by  any  breach  of  contract  or 
by  any  negligence  or  breach  of  duty  on  the  part  of 
the  Master  or  Crew  of  the  "  Freedom.*' 

After  hearing  the  evidence  adduced  on  behalf  of 
the  Appellants  and  Respondents,  the  effect  of  which 
is  mentioned  in  their  Lordships'  judgment,  the 
learned  Judge  (We  Right  Hon.  Sir  Robert  Phillip 
more)  on  the  4th  of  March,  1870,  gave  judgment  on 
ail  points  in  favour  of  the  Respondents  (a),  and  by 

(a)  Q2  L.  T.  Bep.  (N.S.)  176.  272,  280. 
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^  ^Q7i.        his  decree  pronounced  for  the  damage  proceeded  for, 
The        with   costs,  and  made   the   usual   reference   to   the 
Registrar  and  Merchants  to  ascertain  the  amount  of 
damage. 

The  present  appeal  was  from  this  judgment. 

Mr.  Butt,  Q.C.,  and  Mr.  C.  E.  Clarkson,  for 
the  Appellants. 

The  question  in  this  case  is  one  of  damage  to 
cargo,  and  the  first  objection  is,  that  the  Respon- 
dents are  not,  as  Consignees  or  Assignees  of  the  Oil- 
cake, the  damaged  cargo,  entitled  to  maintain  a  suit 
against  the  Appellants,  even  if  they  were  liable  to 
the  Shippers  of  the  Oil-cake.  The  Respondents 
were  not  Consignees  or  Assignees  of  the  Bills  of 
lading  within  the  meaning  of  the  6th  section  of  the 
Act  to  amend  the  Law  relating  to  Bills  of  Lading, 
18th  &  1 9th  Vict.  c.  Ill,  sec.  1.  That  Statute 
means  an  actual  vesting  of  the  property  by  Bargain 
and  sale,  where  the  property  has  actually  passed  : 
per  Baron  Martin^  in  Fox  v.  Nott  (a).  Here  the 
contracts  contained  in  the  Bills  of  lading  were  made 
with  the  Shippers  of  the  Oil-cake,  and  not  with  the 
Respondents,  who  could  not,  therefore,  sue  under 
the  Statute,  24th  Vict.  c.  10.  There  was  no  negli- 
gence proved  as  regarded  the  Oil-cake,  the  inherent 
qualities  of  which,  combined  with  the  other  matters 
falling  within  the  category  of  the  '^  dangers  of  the 
Seas,"  caused  the  damage  to  the  Oil-cake.  With 
regard  to  the  delivery,  it  was  proved  that  the  Oil- 
cake was  delivered  over  the  Ship's  side  on  the  quay 
in    the   usual  and  accustomed  wav ;    there  was  no 

(a)  6  H.  A  N.  680-637. 
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FaiEDOM.** 


demand  proved  to  have  been  made  for  any  separate  ^^^i- 
or  specific  delivery  of  the  particular  parcels  of  the  _  Thb 
Oil-cake.  It  was  held  in  Clark  v.  Barnwell  (a),  an 
American  case,  that  even  if  the  Shipowner  can  prove 
that  the  loss  was  occasioned  by  an  expected  peril, 
the  Shipper  may  still  show  that  the  loss  might  have 
been  avoided  by  the  exercise  of  reasonable  skill  and 
attention  on  the  part  of  the  Carrier;  but  in  such 
case  the  burden  of  proving  this  would  be  on  the 
Shipper;  and  it  appears  that  this  has  been  held  in 
Hunt  V.  Propeller  Cleveland  (b),  and  in  other  cases 
in  the  American  Courts:  Parsons  on  the  Law  of 
Shipping,  Vol.  I.,  p.  190,  note  3.  The  Appellants 
were  not  bound  by  contract  or  usage  to  allow  the 
Respondents  to  use  the  deck  of  the  Ship  for  the 
purpose  of  sorting  the  damaged  from  the  undamaged 
Oil-cake  comprised  in  the  Bills  of  lading. 

Mr.  Milward,  Q.C.,  and  Mr.  A.  Cohen^  for  the 
Respondents : — 

The  Respondents  had  a  sufficient  interest  to  entitle 
them  to  sue  under  the  provisions  of  the  6th  section 
of  the  Admiralty  Court  Act  of  1861.  It  is  not 
necessary,  in  order  to  entitle  a  party  to  sue  under 
that  Act,  that  the  property  in  the  goods  should  have 
passed  to  the  same  extent  and  in  the  same  manner 
as  would  enable  the  parties  entitled  to  them  to  sue 
in  a  Court  of  Common  law,  as  Indorsees  of  the  Bills 
of  lading.  The  American  case  of  Clark  v.  Barn^ 
well  (c)  is  no  authority.    In  the  very  same  work  from 

(a)  12  Howard,  272. 

(b)  I  NewL  Adm.  221 ;  6  McLean,  0.  P.  76. 

(c)  12  Howard,  272. 

NEW  SERIES. VOL.  VIII.,  PART  I.]  D 
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1871,  which  it  is  cited,  Parsons'  Law  of  Shipping,  Vol.  I., 
The  ^  p,  190,  in  note  2,  the  case  of  Edwards  v.  Steamer 
BEEDOM.  (7^^^  (^j  jg  stated,  where  the  Bill  of  lading  con- 
tained this  clause,  *'  not  accountable  for  leakage,  rust, 
or  breakage,  if  properly  stowed ; "  and  it  was  held, 
that  the  burden  was  on  the  Carrier  to  show  proper 
stowage.  The  burden  of  proof  of  reasonable  care 
and  skill  on  the  part  of  the  Carrier  lies  on  him: 
Parsons^  Law  of  Shipping,  Vol.  I.,  p.  190,  citing  the 
American  authorities  for  that  proposition.  Here  the 
injury  complained  of  accrued  on  board  Ship,  and  the 
burthen  lay  upon  the  Appellants  to  prove  that  the 
damage  to  the  Oil-cake  was  occasioned  by  the  dangers 
of  the  Seas,  or  by  the  nature  and  quality  of  the  Oil- 
cake itself,  which  they  failed  to  do.  In  Kay  v. 
Wheeler  (b)  goods  were  injured  during  the  voyage 
by  Rats,  and  though  the  Shipowner  had  taken  all 
possible  precautions  to  prevent  it,  the  Court  held 
the  Shipowner  liable  for  the  injury.  With  regard  to 
the  negligence  in  the  delivery,  and  the  damage  occa- 
sioned thereby,  the  Appellants  do  not  justify  their 
conduct  in  the  mode  of  delivery,  they  only  deny  the 
damage  occasioned  thereby ;  but  the  evidence  is  con- 
clusive against  them. 

nth  Feb.,        Their  Lordships'  judgment  was  pronounced  by 

1871. 

Sir  Joseph  Napier  : — 

In  this  case  a  proceeding  was  instituted  in  the 
Court  of  Admiralty,  under  the  24th  Vict.  c.  10,  sec.  6, 
by  which  jurisdiction  has  been  given  to  that  Court 
over  any  claim  by  the  Owner,  or  Consignee,  or 
Assignee  of  any  Bill  of  lading  of  any  goods  carried 

(a)  U  La.  Amr.  224.  (6)  Law  Rep.  3  0.  P.  802. 
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into  any  port  of  England  or  Wales  in  any  Ship,  for  ^®7i. 
damage  done  to  the  goods,  or  any  part  thereof,  by  _  The 
the  negligence  or  miscondact,  or  for  the  breach  of 
any  duty  or  breach  of  contract  on  the  part  of  the 
Master,  Owner,  or  Crew,  By  this  section  a  new 
remedy  has  been  given  to  those  who  have  a  right  of 
suit  in  any  of  the  cases  specified.  By  the  1 8th  & 
1 9th  VicL  c.  1 1 1 ,  sec.  1  >  the  Consignee  of  goods  named 
in  a  Bill  of  lading,  and  the  Indorsee  of  a  Bill  of 
lading,  to  whom  the  property  in  the  goods  mentioned 
shall  have  passed  upon  or  by  reason  of  such  indorse- 
ment, shall  have  transferred  to  and  vested  in  him  all 
rights  of  suit,  and  be  subject  to  the  same  liabilities 
in  respect  of  such  goods,  as  if  the  contract  in  the 
Bill  of  lading  had  been  made  with  himself. 

The  transaction  in  the  present  case  between  the 
Plaintiffs  and  the  Shippers  of  the  goods  in  respect 
of  which  the  suit  was  instituted,  was  one  of  a  class 
described  in  the  elaborate  opinion  of  Mr.  Justice 
BuUer,  in  Lickbarrow  v.  Mason  (fl)^  delivered  in  the 
House  of  Lords,  in  which  he  shows  that  the  nature 
of  the  dealing  requires  that  the  property  in  the  goods 
specified  in  the  Bill  of  lading  should  be  transferred 
to,  and  vested  in,  the  Indorsee  thereof.  The  Plain- 
tiffs were  Consignees  for  sale ;  but  as  part  of  the 
transaction  a  Bill  of  Exchange  was  drawn  by  the 
Consignors  for  nearly  the  full  value  of  the  goods,  the 
Bills  of  lading  were  indorsed  by  them  and  forwarded 
to  the  Plaintiffs,  by  whom  the  draft  of  the  Consignors 
was  accepted  and  paid  in  due  course. 

The  legal  title  to  the  property  in  the  goods  specified 
in  the  Bills  of  lading  was  thus  transferred  to,  and 
vested  in,  the  Plaintiffs ;  the  right  of  su'mg  upon  the 

(a)  6  East,  29,  n. 

D  2 
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J^^      contract  in  the  Bills  of  lading  was  transferred  to 
The        them   by  force  of  the  Statute,  18th  &   19th    Vict. 

"Fkijbdom."  ,  ,  , 

C.   111. 

It  was  suggested  in  the  argument,  that  the  appli- 
cability of  this  enactment  was  doubtful,  in  consequence 
of  some  words  reported  to  have  fallen  from  one  of 
the  learned  Barons  in  the  Court  of  Exchequer  in  the 
case  of  Fox  v.  Nbtt  (a).  But  having  regard  to  the 
facts  of  that  case,  and  looking  at  the  report  in  the 
Law  Journal  (6),  it  would  seem  to  have  been  in- 
tended to  decide  no  more  as  to  the  construction  of 
the  18th  &  19th  Vict.  c.  HI,  than  that  it  had  no 
application  to  the  case ;  and  that  to  entitle  the  In- 
dorsee of  a  Bill  of  lading  to  have  transferred  to,  and 
vested  in  him  a  right  of  suit  as  thereby  enacted,  the 
circumstances  under  which  the  Bill  of  lading  shall 
have  been  indorsed  must  be  such  that  the  property 
in  the  goods  shall  have  passed  to  the  Indorsee  by 
reason  of  the  indorsement.  The  Plaintiff  in  that 
case  was  the  Charterer,  and,  as  such,  the  Carrier. 
He  had  taken  an  assignment  of  the  Bill  of  lading 
upon  the  terms  that  freight  should  be  paid.  It  was 
attempted,  on  the  part  of  the  Defendant,  to  use  the 
Statute  as  having  extinguished  the  right  of  the  Ship- 
owner to  freight,  if  he  took  an  assignment  of  the 
Bill  of  lading,  whereby  (it  was  argued)  he  had  lost 
his  remedy  against  the  Shipper  for  the  freight.  The 
Court  decided  in  favour  of  the  Plaintiff. 

Their  Lordships  are  satisfied,  that  it  was  intended 
by  this  Act,  that  the  right  of  suing  upon  the  contract 
under  a  Bill  of  lading  should  follow  the  properly  in 
the  goods  therein  specified  ;  that  is  to  say,  the  legal 
title  to  the  goods  as  against   the   Indorser.     They 

(a)  6  H.  &  N.  637.  {b)  SO  L.  J.  (Ex.)  269. 
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entertain  no  doubt  that  in  the  present  case  the  legal      ^i?^!^^ 
title  was  transferred  to,  and  vested  in,  the  Plaintiffs,        Tbb 
and  that  the  subordinate  right  under  the  contract        **"^«- 
was  transferred  to  them  by  the  Statute. 

The  Plaintiffs  have  brought  their  suit  for  non-per- 
formance of  the  contract  stated  in  the  Bills  of  lading. 
There  were  six  parcels  of  goods,  each  consisting  of 
500  bags  of  Linseed-cake  ;  there  was  a  separate  Bill 
of  lading  for  each  parcel.  They  are  all  in  the  same 
form,  containing  an  acknowledgment  of  having  re- 
ceived each  parcel  "  in  good  order  and  well  con- 
ditioned, and  an  undertaking  to  deliver  them  in  like 
good  order  and  condition  at  the  port  of  London^  the 
dangers  of  the  Seas  only  excepted." 

It  was  not  disputed  that  the  goods,  for  the  damage 
to  which  the  suit  was  brought,  were  not  delivered  in 
the  order  and  condition  in  which  they  were  shipped. 
But  the  question  raised  by  the  answer  of  the  Defen- 
dants is,  whether  this  default  was  caused  either  by 
*'  the  dangers  of  the  Seas,"  or  by  ''  the  natural  quali- 
ties of  the  Oil-cake  "  ?  The  onus  of  proving  either 
branch  of  this  defence  lay  upon  the  Defendants. 

The  former  is  founded  on  the  express  stipulation 
in  the  contract ;  the  latter,  on  the  implication  of 
law.  It  would  be  unreasonable  to  make  the  Ship- 
owners responsible  for  deterioration  or  damage  caused 
by  latent  imperfection  or  defects  in  the  Oil-cake, 
which  could  not  be  supposed  to  have  been  known  to 
them  at  the  time  of  the  shipment.  It  was  properly 
observed  by  Mr.  Justice  Neilson,  in  delivering  the 
judgment  of  the  Court  in  the  American  case,  Clark 
v.  Barnwell  {a),  cited  in  the  argument,  ''  that  the 
acknowledgment  in  the  Bill  of  lading  can  only  mean 

(a)  13  Howard,  279. 
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1871.  tijat,  as  far  as  they  had  an  opportunity  of  judging. 
The  the  goods  were  sent  in  a  perfectly  good  condition.*' 
The  Defendants  in  this  suit  were  not  precluded  from 
showing  (if  they  could)  that  the  damaged  Oil-cake 
was  imperfectly  manufactured  or  insuflSciently  pre- 
pared for  the  voyage ;  or  that  it  had  some  intrinsic 
defect,  at  the  time  of  shipment,  which  caused  the 
damage.  A  notice  was  served  upon  the  DefendantSi 
on  the  part  of  the  PlainlifTs,  before  sending  out  a 
commission  to  America  to  take  evidence  on  the  sub- 
ject. Having  considered  the  evidence  that  was  taken 
there,  as  well  as  that  which  was  given  in  the  Court  of 
Admiralty,  their  Lordships  are  satisfied  that  the  Oi^ 
cake  was  in  good  order  and  well-conditioned  at  the 
time  of  shipment.  This  disposes  of  one  branch  of 
the  defence. 

The  learned  Judge  of  the  Court  of  Admiralty  came 
to  the  conclusion  upon  the  evidence,  especially  that 
of  Dr.  Lethebyy  that  the  damage  complained  of  was 
mainly  caused  by  the  bones  that  formed  part  of  the 
cargo.  But  at  the  same  time  he  held  that  it  was  not 
necessary  to  found  his  judgment  upon  this,  inasmuch 
as  the  onus  was  on  the  Defendants  to  show,  and  that 
they  had  not  shown,  that  this  damage  was  caused  by 
"  dangers  of  the  Seas.** 

Their  Lordships  are  not  prepared  to  say  what  may 
have  been  the  actual  or  the  relative  effect  of  the  bones, 
considered  as  a  distinct  item  in  the  combination  of 
concurrent  causes  which  led  to  and  resulted  in  the 
damage  to  the  Oil-cake.  The  cargo  was  made  up 
(amongst  other  things)  of  Beef  and  Pork  below,  and 
a  large  number  of  bags  of  Oil-cake,  some  below  and 
some  above  ;  Clover  seed  behind  ;  Bones  in  the  fore- 
hold,  loose  and  in  bulk,  about  three  feet  from  the  Oil- 
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cake  ;  a  portion  strewed  about  the  bags  of  Oil-cake,  ^^-^^^ 
and  some  amongst  Tobacco.  Every  place  was  filled  ,  _Tbb 
up,  so  that  no  space  was  left  in  which  any  part  of 
the  cargo  could  be  put.  One  of  the  Witnesses  for 
the  Defendants  was  asked  his  opinion  as  to  the  stow- 
age with  reference  to  allowing  the  air  to  circulate. 
His  answer  was — "I  did  not  fancy  she  could  have 
been  stowed  better.  The  Ship  was  as  full  as  she  could 
possibly  be  stowed."  That  is  to  say,  she  was  well 
stowed  in  the  sense  of  being  well  crammed  and  closely 
packed;  but  (as  the  result  showed)  so  as  to  pre- 
vent the  circulation  of  air.  At  a  subsequent  stage, 
when  there  was  no  ventilation,  and  no  outlet  was  left 
for  heat  and  damp  to  escape,  the  bones  may  have 
gradually  contributed  to  taint  the  atmosphere.  That 
in  such  circumstances  the  Oil-cake  would  be  liable  to 
become  mouldy,  is  stated  by  competent  Witnesses  on 
both  sides.  It  is  difficult,  if  not  impracticable,  to  come 
to  any  satisfactory  conclusion  as  to  the  relative  effect 
of  each  of  the  concurrent  causes  that  by  their  com- 
bination brought  about  the  proximate  cause  of  the 
damage.  Causes  minute  in  themselves  may  be  inten* 
sified  in  combination  with  others. 

The  words  in  the  Bills  of  lading — ''  dangers  of  the 
Seas'' — ^must,  of  course,  be  taken  in  the  sense  in  which 
they  are  used  in  a  Policy  of  Insurance.  It  is  a  settled 
rule  of  the  Law  of  Insurance,  not  to  go  into  distinct 
causes,  but  to  look  exclusively  to  the  immediate  and 
proximate  cause  of  the  loss.  In  the  present  case, 
the  remote  causes  are  not  only  distinct  from  the  prox- 
imate cause,  but  they  are,  for  the  most  part,  uncon*- 
nected  with  dangers  of  the  Seas. 

If  a  Shipowner  undertakes  to  convey  such  a  cargo, 
under  the  ordinary  contract  set  forth  in  the  Bills  of 
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lading,  he  takes  upon  himself  the  risk  of  conse- 
quences and  contingencies  other  than  those  which  are 
"«i>oM."  within  the  express  exception,  or  that  which  is  implied 
by  law.  The  question  here  is  not  one  of  negligence, 
but  of  breach  of  contract,  as  explained  in  the  judg- 
ment delivered  by  Sir  John  Patteson  in  Tronson  v. 
Dent  (a). 

The  extent  of  sea  damage  done  to  some  other  parts 
of  the  cargo,  so  far  as  it  was  distinctly  proved,  was 
but  limited,  and  the  indirect  effect  of  this  damage  is 
but  a  matter  of  conjecture.  Some  of  the  principal 
Witnesses  for  the  Defendants  (including  the  Master) 
do  not  notice  it  at  all,  and  some  allude  to  it,  without 
relying  much  upon  it.  As  to  the  closing  of  the 
Hatches,  the  Master  assents  to  the  suggestion  made  to 
him,  that  this  may  have  had  a  share  in  causing  the 
damage  to  the  Oil-cake,  but  he  does  not  put  it  forward 
in  the  first  instance.  During  the  early  part  of  the  voy- 
age (he  says)  he  occasionally  kept  the  Hatches  open,  but 
during  the  last  two-thirds  of  the  voyage,  the  weather 
was  so  tempestuous,  that  he  was  under  the  necessity 
of  closing  them.  He  has  not  stated  at  what  date  this 
necessity  arose,  nor  (except  in  this  vague  form)  for 
what  periods  it  continued.  The  Log  was  not  referred 
to  ;  he  did  not  make  a  protest  after  arrival  at  the  port 
of  London.  The  necessitv  must  have  ceased  for 
some  considerable  period  before  the  Hatches  were 
opened,  on  the  third  day  after  arrival,  when  there  was 
such  a  rush  of  steam  and  heat  as  plainly  indicated  the 
absence  of  any  means  of  escape  for  the  confined  and 
vitiated  air  during  the  time  that  the  Hatches  were 
closed.  One  of  the  Witnesses  for  the  Defendants  says 
he  thought  it  would  have  exploded  the  decks. 

(a)  8  Moore*8  P.  C.  Cases,  488. 
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Their  Lordships  have  been  referred  to  the  surveys  ^®7i. 
and  reports  that  were  given  in  evidence,  and  have  con-  Thb 
sidered  all  the  evidence  relating  thereto. 

They  are  of  opinion,  that  the  conclusion  proper  to 
be  drawn  from  the  evidence  is  this,  that  from  the  na- 
ture and  collocation  of  this  cargo  of  animal,  vege- 
table, and  (to  some  extent)  putrescible  matter,  sea 
damage  was  done  to  a  portion  of  the  cargo,  that 
the  packing  and  cramming  of  the  Ship  so  as  to  pre- 
vent any  circulation  of  air,  and  the  closing  of  the 
Hatches,  the  atmosphere  in  the  Ship's  hold  became 
heated,  damp,  and  vitiated,  without  means  of  escape, 
and  that  this  atmosphere  was  the  proximate  cause  of 
the  damage  to  the  Oil-cake,  which  is  the  subject  of  this 
suit.  This  proximate  cause  cannot  be  brought  within 
the  legal  import  of  the  exception  of  dangers  of  the  Seas. 

In  the  American  case  that  was  referred  to,  it  is 
said  that  where  the  Defendants  have  brought  their 
case  within  an  exception  in  the  contract,  this  shifts 
the  anus  upon  the  Plaintiffs,  to  prove  that  the  damage 
might  have  been  provided  against  and  prevented  by 
reasonable  care  and  skill  on  the  part  of  the  Ship- 
owners. But  in  order  to  make  this  applicable,  the 
Defendants  should  first  have  given  sufficient  evidence 
to  bring  their  case  (prima  Jacte  at  least)  within  such 
an  exception.  Their  Lordships  think  that  they  have 
failed  to  do  so  in  the  present  case.  The  simple 
truth  is,  that  they  did  not  make  provision  sufficient  to 
enable  them  to  fulfil  their  contract.  They  ought  to 
have  known  that  there  were  portions  of  the  cargo 
which  if  deprived  of  ventilation,  without  circulation 
of  air  and  without  an  outlet  for  heated,  damp,  or 
vitiated  air  to  escape, — the  result  would  be,  in  the 
natural  course   of   things,   that  that  portion  of  the 
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1871.       cargo  which  consisted  of  Oil-cake  would  be  damaged. 

Thb  ^^  As  they  did  not  in  fact  provide  sufficiently  against 
such  a  natural,  if  not  necessary,  consequence,  they 
imposed  upon  themselves  the  disability  to  fulfil  the 
express  contract  into  which  they  had  entered  under 
the  Bills  of  lading.  In  this  view  it  is  not  material  to 
the  Plaintiffs,  whether  the  Defendants  are  or  are 
not  chargeable  with  neglect,  default,  or  improvidence. 
It  is  enough  for  the  Plaintiffs  to  have  established  that 
the  Defendants  have  not  performed  their  contract,  and 
have  not  sustained  either  of  the  defences  which  they 
have  pleaded  as  a  legal  excuse  for  non-performance. 
In  this  conclusion  their  Lordships  agree  with  the 
learned  Judge  of  the  Court  of  Admiralty.  There  was 
another  part  of  the  case,  but  of  minor  importance,  as 
to  the  expenses  incurred  in  the  sorting  and  weighing, 
&c.,  in  consequence  of  the  state  in  which  the  goods 
were  delivered  and  the  mode  of  delivery.  Whatever 
these  expenses  were,  they  will  be  ascertained  and 
allowed  by  the  proper  Officer  of  the  Admiralty  Court, 
and  it  is  not  necessary  to  give  any  further  direction. 
Their  Lordships  will,  therefore,  humbly  advise  Her 
Majesty  that  the  judgment  appealed  against  should 
be  affirmed,  and  that  the  appeal  be  dismissed  with 
costs  (a). 

(a)  It  appears  from  the  American  authorities  that,  if  goods  are 
damaged  bj  actual  contact  with  Sea-water,  the  Underwriters  are 
liable,  and  it  has  been  held,  that  if  part  of  the  cargo  is  damaged  by 
Sea-water,  and  the  vapour  and  gases  arising  from  it  injure  another 
portion  of  the  cargo  which  is  insured,  the  Underwriters  on  the 
latter  portion  are  liable,  although  the  damage  was  not  caused  by 
immediately  coming  in  contact  with  the  Sea-water :  See  Fargons 
on  Marine  Insurance,  Vol.  I.>  p.  546,  citing  the  case  of  Baker  v. 
Manttf.  Ins,  Co.,  12  Gray,  603 ;  Cogswell  v.  Ocean  Ins.  Co,,  18  La. 
84.  See  also  1  FhUUps,  Law  of  Insurance,  sec.  1099,  pp.  627, 
636. 
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ON  APPEAL  FROM  THE  VICE-ADMIRALTY 
COURT  OF  THE  VIRGIN  ISLANDS, 
TORTOLA. 


Our  Sovereign  Lady  the  Queen     Appellant^ 

AND 

Augustus  McCleverty         -        -     Respondent.' 
The  •*  Telegrafo '*  or  "  Restauracion/' 


XN  this  case  the  appeal  was  brought  from  a  decree  I3th,i4thand 
of  the  Vice-Admiralty  Court  of  the  Virgin  Islands,      ^^^^^f"' 
in  a  cause  promoted  on  behalf  of  the  Queen,  in  Her     ^T'^'^T' 

*  Though 

goodfl  pirati- 
*  Present :— Lord  Bomillj  (Master  of  the  Bolls),  Sir  James  caUj  taken 

Waiiam  Colvile,  and  Sir  Robert  Phillimore  (Judge  of  the  High  ^^^  ^ 

Court  of  Admiralty).  a  third  party 

as  affainst 
their  legitimate  Owner,  yet  that  rule  does  not  apply  to  a  Ship  belonging 
formerlj^  to  a  Pirate,  as  the  taint  of  Piracy  does  not,  in  the  absence^ 
conTiction  or  condemnation,  continue,  like  a  maritime  lien,  to  travel  with 
the  Ship  through  her  transfers  to  yarious  Owners. 

A  Ship  was  arrested  by  the  Crown  in  Tortotoy  on  a  charge  of  Piracy. 
The  affidavit  which  led  to  the  Warrant  of  arrest  alleged,  that  the  Ship 
was  bought  at  8t.  Mare,  in  Hayti,  from  a  British  subject  by  the  Revolu- 
tionaiT  Government  of  Haytiy  and  that  the  Ship,  having  been  equipped 
as  a  Ship  of  War,  was  afterwsjnds  employed  in  acts  of  hostility.  It  ap- 
peared that  the  Ship  had  been  sold  by  public  auction,  six  months  before 
seizure,  to  a  bond  fide  Purchaser,  a  British  subject.  The  Yice-Admiralty 
Court  of  Tortola  sustained  a  protest  to  the  jurisdiction  of  the  Court,  and 
decreed  restitution  of  the  Smp,  but  without  costs  or  damages.  On  ap- 
peal, held,  by  the  Judicial  Committee  (affirming  such  decree),  that  there 
was  no  authority  to  be  derived  from  principle  or  precedent,  for  a  Ship 
sold  by  public  auction  to  a  IwnA  fide  innocent  Purchaser,  before  any 
proceedings  have  been  taken  on  the  part  of  the  Crown  against  the  Ship, 
Deing  afterwards  arrested  and  condemned  on  account  of  having  been  en- 
gaged previously  in  piratioJ  acts. 
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1871.        Office  of  Admiralty,  against  the  Steamship  *'  Tele- 

Bbo.        grqfo "  or  *' Bestauraciony*  her  tackle,  apparel,  and 

McOlbyutt.  furniture,  as  a  forfeiture  to  Her  Majesty,  as  being  the 

— ■        goods  of  Pirates.     The  Respondent,  of  the  Island  of 

<<Telegnifo"    Tor  tola,  one  of  the   Virgin  Islands,  a  Planter  and 

^'imcion.^^'   Merchant,  appeared  under  protest  to  the  jurisdiction 

of  the   Courts     By  this  decree  the  Vice-Admiralty 

Court  confirmed  the  protest,  and  decreed  restitution 

of  the  Ship,  which  had  been  arrested  under  Warrant, 

at  the  instance  of  the  Crown,  by  the  Administrator 

of  the  Government  of  Tortola,  on  a  charge  of  Piracy, 

but  without  costs  and  damages. 

The  facts  of  the  case,  as  stated  in  the  affidavits, 
were  in  substance,  as  follows  : — 

The  Steamship  **  Bestauracion,^*  formerly  called  the 
•'  Telegrqfoy'  was  built  at  Oreenocky  in  Scotland,  in 
the  year  1863.  In  the  month  of  May,  1869,  the 
revolutionary  Government  of  Hayti  purchased  the 
Ship  at  St  Marc,  in  the  Island  of  Hat/ti  (a  Port 
then  in  possession  of  Nissage  Saget  and  the  revolu- 
tionary Government  of  Hayti,  then  the  established 
Government  of  that  Country),  from  a  British  subject, 
whereupon  the  British  Consul  went  on  board  the 
Ship  and  withdrew  the  British  Register,  the  British 
Flag,  and  all  papers  relating  to  the  Ship  as  British 
property.  The  Haytian  authorities  at  St.  Marc  then 
went  on  board  of  the  Ship,  and  such  of  the  Crew  as 
chose  to  remain  under  the  nationality  she  was  about 
to  assume  were  enrolled,  and  the  Haytian  flag  hoisted. 
The  nationality  of  the  Ship  being  changed,  she 
received  from  the  revolutionary  Government  of  Hayti 
her  commission  as  a  Ship  of  War,  and  was  placed 
under  the  charge  of  General  Luperon,  General-in- 
Chief  of  the  National  Armies  of  St.  Domingo,  who 
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in  accordance  with  a  convention  entered  into  at  the        ^^'^i* 
National  Palace  of  St.  Marc,  Hayti^  dated  the  llth        Rxa. 
of  Marchy  1869,  proceeded,  with  the  assent,  aid,  and  moClevebtt. 
protection    of    the    revolutionary  Government     at        —■ 
Haytiy  to  establish  a  provisional  Dominican  Govern*   <*Telegrafo" 
ment  in  the  northern  part  of  the  Republic  of  St.    ^^^J^:^' 
Domingo. 

On  the  7th  of  June,  1869,  the  *'  JRestauracion'* 
entered  the  Bay  of  Samana,  in  ^S^^.  Domingo,  and 
having  communicated  with  the  authorities  on  shore, 
and  not  receiving  a  reply,  hostilities  commenced ; 
and  after  four  hours  of  fighting  in  the  Port  and 
Town  of  Samana,  the  Town  and  fortifications,  to- 
gether with  the  garrison,  surrendered  to  General 
Luperon,  and  a  provisional  Government  was  estab- 
lished in  the  Town  of  Samana,  and  the  establishment 
of  such  Government  duly  communicated  to  the  Agents 
of  the  Revolution  abroad.  An  English  Brig,  an 
English  Schooner,  a  Dutch  Schooner,  and  an 
American  Schooner,  together  with  several  foreign 
Merchants,  were  all  aided  and  protected  by  General 
Luperon  and  the  ** Restauracion'*  while  General 
Luperon  was  so  in  command  of  the  same.  On 
leaving  Samana  the  ^*  Restauracion"  proceeded  to 
the  port  of  Azua ;  while  there  several  of  the  fol- 
lowers of  President  Baez  took  refuge  in  the  British 
Schooner  Pomona.  OflScers  were  sent  to  demand 
their  surrender ;  but  as  the  Captain  of  the  Pomona^ 
an  unarmed  Vessel,  claimed  for  them  the  protection 
of  the  British  Flag,  that  Flag  was  respected,  and  the 
Dominicans  allowed  to  remain  unmolested  in  the 
Pomona.  At  no  time  during  the  period  that  the 
*^  Restauracion"  was  engaged  in  hostilities  against 
the  Government  of  President  Baez  did  she  pass  out 
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^  JQ71.  of  the  waters  and  legal  limits  of  the  Dominican 
B*fia.  Republic,  nor  did  she  commit  any  acts  of  hostility 
MoClevbett.  against  the  Government  of  President  Baez  beyond 
■^  the  Municipal  jurisdiction  of  San  Domingo.  On 
"Teiegrafo'*  the  6th  of  Jo/v,  1869,  the  '' Restauracion,''  having 
racion."  been  dismantled  as  a  Ship  of  War  in  the  port  of 
Barahona,  and  obtained  a  Sea  pass  by  the  authorities 
of  that  port,  was  sent  on  her  voyage  as  a  Merchant 
Vessel  for  the  Ports  of  Tortola  and  St  Thomas^  to 
be  put  at  the  disposal  of  the  Agents  of  the  Revolu- 
tion at  those  places,  carrying  a  certificate  to  that 
effect  under  the  hand  of  the  General  Military  Com- 
mander, countersigned  by  General  Luperon  and  the 
Manager  of  Finances  pro  tem.^  and  also  an  authority 
of  the  same  date  from  General  Luperon  and  the 
other  authorities  to  M.  Domingo  Accevedo,  the  Cap- 
tain of  the  ^*  RestauracioHj"  then  a  Merchantman,  so 
as  to  enable  him  to  transfer,  sell,  or  lease  the  Ship  to 
Messrs.  GostOj  Hermanos,  Sf  Co.^  or  to  such  person 
as  they  might  authorize.  The  **  Restauracion  **  ar- 
rived at  the  port  of  Road  Town,  Tortola,  on  the  12th 
of  July,  1869.  Shortly  after  her  arrival  she  was 
seized  and  detained  under  the  authority  of  the 
Administrator  of  the  Government  of  Tortola,  but 
was  shortly  after  restored  to  the  Captain  by  the 
authorities  of  the  Island.  After  her  restoration  the 
Captain,  being  largely  indebted  to  the  Crew,  and  the 
Ship  being  further  liable  for  necessaries,  stores,  and 
supplies,  and  the  Captain  unable  to  pay  such  liabili- 
ties, he,  with  the  authority  of  the  Firm  of  Costa, 
Hermanos,  gf  Co.,  of  the  Island  of  St.  Thomas, 
placed  the  Vessel  in  the  hands  of  one  Shirley,  a 
licensed  Auctioneer  in  the  Colony  of  Tortola,  to 
dispose  of  the  same  at  public  sale.     Proper  notifica- 
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tion  of  the.  sale  was  made  and  circulated  by  him  in         i®^^- 
the  respective  Islands  of  St.  Thomas  and   Tortcla.        Reo. 
On  the  21st  of  Julyj  1869,  the  *'  Restaur  acton**  was  moClotrct. 
put  up  to  public  sale,  when  the  Respondent,  being        -^ 
the  highest  bidder,  became  the  Purchaser  for   the   ''Tdegnfo' 
sum  of  ^10,025 ;  and  upon  payment  of  the  purchase- 
money  a  Bill  of  sale  of  the  same  was  executed  by 
the  Auctioneer  and  Captain  of  the  Ship,  by  virtue  of 
which  the  Respondent  was  put  in  possession  thereof. 
After  the  Respondent  had  been  declared  purchaser 
of  the  Steamship,  he  paid   to  Shirley  the  sum  of 
j^501*21c.,  to  be  by  him  paid  into  the  hands  of  the 
Treasurer  and  Comptroller  of  Customs  of  the  Island 
of  Tortola,  being  the  percentage   on   the  purchase- 
money  of  such  Steamship,  under  the  provisions  of 
an   Ordinance  of  the  Island  of  Tortola  in  such  case 
made  and   provided;    and   that   sum   was   paid  by 
Shirley,  as  such  licensed  Auctioneer,  to  the  Trea- 
surer and  Comptroller  of  Customs  of  the  Island. 
Some  time  after  such  purchase  of  the  Ship  by  the 
Respondent   she  was   seized   in   the   port   of  Road 
Town,  Tortola^  by  the  Treasurer  and  Comptroller  of 
Customs  on  a  charge  of  piracy.     It  appeared,  that 
after  the  purchase  at  public  sale,  and  previous  to  the 
arrest,  steps  were  about  to  be  taken  to  compel  the 
Comptroller  of  Customs,  by  Mandamus,  to  grant  a 
British  Register  to  the  Steamship  ;  but  as  Farrington, 
the  Comptroller  of  Customs,  was  at  that  time  Acting 
Chief  Justice  of  the  Island  of  Tortola,  the  Counsel 
of  the  Respondent,  retained  to  appear  at  the  Bar  of 
the   Court  of  the  Acting  Chief  Justice,  failed   to 
obtain  a  meeting  of  the  Court,  the   Chief  Justice 
alleging  that  he  was  a  party  interested,  and  could 
QOt,  therefore,  preside.     The  Counsel  then  waited  on 
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1^71.  the  Officer  administering  the  Government^  who  ex- 

Rm.  pressed  himself  satisfied  with  the  papers  produced, 

MoCiIrnTT.  ^^^  Stated  he  was  bound  by  the  public  notice  which 

-ZT"  he  had  given,  in  obedience  to  the  instructions  of  the 

Tel^fo**  Governor-in-Chief,   to   the   eflfect   that   only  Vessels 


^nu^ra/^'  built  in  the  Virgin  Islands  should  for  the  future  be 
permitted  to  obtain  a  Register  in  the  Island  of  Tor- 
tola.  On  the  return  to  Antigua  of  the  Counsel  for 
the  Appellant,  a  promise  was  given  by  the  Governor- 
in-Chief  of  the  Leeward  Islands  that  a  properly 
qualified  legal  Gentleman  should  be  sent  down  to 
Tortola  to  preside  as  Chief  Justice.  This  promise 
was  not  fulfilled  for  several  months,  and  on  the  1 1  th 
of  November,  1869,  arrangements  were  entered  into 
with  His  Excellency  the  Governor-in-Chief,  by  the 
Counsel  of  the  Respondent,  that  the  Ship,  which 
had,  after  the  departure  of  the  Counsel  from  the 
Island  of  Tortola,  been  arrested  on  a  charge  of 
piracy,  should  be  surrendered  to  the  Respondent  on 
his  giving  Bonds  for  £5,000  sterling,  conditioned 
that  the  Ship  should  not,  for  the  space  of  two  years, 
be  engaged  in  any  illicit  trade  or  occupation,  and 
that  no  proceedings  should  be  taken  by  the  Respon- 
dent against  any  person  or  public  Officer  concerned 
in  the  detention  of  the  Ship,  or  concerned  in  refusing 
to  grant  her  a  Register.  On  the  part  of  the  Crown 
it  was  stipulated  that  the  Attorney-General  of  St. 
Kiits  should  prepare  the  Bonds  and  forward  them  to 
the  Officer  administering  the  Government  at  Tortola, 
to  whom  instructions  were  to  be  sent  to  release  the 
Steamship,  and  to  grant  her  a  British  Register  as 
soon  as  such  Bonds  were  duly  executed  by  the  Re- 
spondent. The  Counsel  for  the  Respondent  proceeded 
to  St.  Thomas,  en  route  for  the  Island  of  Tortola ; 
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but  on  arriving  at  the  former  Island  he  was  informed       Jf^. 
that  the  Attorney-General  of  St.  Kitts  had  failed  to        Heo. 
forward  the  Bonds  to  the  Officer  administering  the  MoOLKYSBTr. 
Grovernment  at  Tartola^  and  that  the  arrangement        Ij^ 
was,  therefore,  at  an  end.     On  the  return  of  Counsel    *'T«iegrafo" 

or  "  Uestau- 

to  Antigua^  the  Governor-in-Chief,  through  the  Colo«  racion.'* 
nial  Secretary,  expressed  regret  that  the  Attorney- 
General  of  at  Kitts  had  failed  to  forward  the  Bonds 
to  Tartoloj  and,  notwithstanding  the  alleged  strong 
reasons  given  by  that  Officer  for  not  doing  so,  re- 
newed the  offer  His  Excellency  had  previously  made ; 
but  the  Counsel  stated  that  the  Respondent  would 
readily  sign  the  Bonds,  but  he  was  instructed  to  de- 
cUne  to  receive  the  Register  if  any  other  condition 
was  annexed  to  its  acceptance,  as  the  course  pursued 
by  the  Government  and  its  Officers  had  already 
inflicted  a  serious  loss  on  the  Respondent.  The  Ship 
was  held  by  the  Government  of  Tortoh  without  any 
Warrant  issuing  from  any  Court  of  the  Colony  of 
Tartola  until  the  20th  of  January  in  the  succeeding 
year,  when  a  Warrant  was  issued  from  the  Vice- 
Admiralty  Court  of  the  Island. 

The  affidavit  which  led  to  the  Warrant  of  arrest 
was  made  by  Philip  WiUiams^  one  of  the  former 
Crew  of  the  **  Telegrajb.^  It  stated  that,  on  the  3rd  of 
Maj/^  1869,  he  shipped  on  board  her  at  8L  Marc,  a 
Haytian  Port ;  that  she  then  had  a  British  Flag  flying  ; 
that  at  Magna  a  British  Schooner  supplied  the  **  Tele^ 
grafo  ^  with  Cannon,  Powder,  and  Shot ;  that  after 
visiting  St.  Marc  the  "  Telegrafo  "  went  to  Puerto 
PlatOf  whence  a  Pilot  and  a  number  of  men  came  on 
board,  some  of  whom  were  detained,  one  being  sent  back 
with  a  Letter;  that  the  next  day  the  *'  Telegrafo'* 
fired  upon  the  Town,  and  again  the  following  day ; 
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that  thence,  hoisting  the  Colombian  Flag,  she  went  to 
Samana,  whence  two  Boats  with  men  came  off,  who 
MoCiOTBRTY.  ^®re  detained  ;  that  the  •*  Telegrafo^  there  landed 
"T—  armed  men  and  fired  upon  the  Town  ;  a  Boat  with  a 
"Tciegrafo"  white  Flag  came  alongside,  and  the  **  Telegrqfip"  en- 
""^^S^T'  tered  the  Port  and  lay  there  for  eight  days ;  that 
during  that  time  she  took  possession  of  a  Dominican 
Sloop,  armed  her,  and  sent  her  on  the  coast ;  also 
took  by  force  men  from  Samana  and  compelled  them 
to  work  on  board ;  that  an  American  Schooner  was 
made  to  bear  to,  by  a  Shot,  and  armed  men  were  sent 
on  board  her,  who  afterwards  returned,  and  the 
Schooner  was  allowed  to  proceed,  after  an  interview 
with  the  Captain  and  General  Luperon^  who  was  on 
board  the  "  Telegrqfo**  during  the  whole  of  her  alleged 
piratical  acts;  that  the  "  Tdegrcfo^  fired  upon  two 
Dominican  Schooners  of  War,  and  took  possession  of  a 
Dominican  Sloop  laden  with  Wood,  and  also  stopped, 
by  firing  at  them,  an  English  Sloop  and  a  Spanish 
Schooner  ;  that  the  **  TV/e^ro/b *' touched  at  Agna  and 
fired  on  a  number  of  people  on  shore,  killing  one 
of  them,  and  carried  off  a  Dominican  Sloop  and 
Schooner  to  Barahona^  a  port  in  the  Island  ;  that 
about  eight  days  after,  the  **  Teleffraff*  returned  with 
an  English  Schooner,  to  which  were  transferred  the 
arms  and  ammunition  from  on  board  the  '*  Tde- 
grajb,*\he  latter  Vessel  thus  disarmed  going  to  Ihrtala. 
On  the  96th  of  January,  1870,  the  Respondent 
entered  an  appearance  under  protest,  and  the  follow- 
ing claim  in  the  Registry  of  the  Court  of  Vice-Admi- 
raltv  : — 

"The  claim  of  Augustus  McCleverfy,  a  British 
subject,  a  native  of  and  resident  in  the  Island  of  Ibr- 
tola,  by  occupation  a  Planter  and  Merchant,  the  sole 
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Owner  and  Proprietor  of  the  Steamship  called  the       Jf^ 
*  Restauracion '  or  *  TeUgrafo^  her  tackle,  apparel,        Reo. 
furniture,  and  cargo,  at  the  time  of  the  seizure  of  the  McOlbtbbtt. 
said  Steamship  by  Order  and  Warrant  of  the  Vice-        "i^ 
Admiralty  Court  of  this  Island,  in  the  Harbour  of  «Telegrafo'» 
Road  Town,  Tortola^  in  the    Virgin  Islands,  for  the      wMsion."  " 
said  Steamship,  her  tackle,  apparel,  furniture,  and 
cargo,  and  for  ail  costs,  charges,  damages,  demurrage, 
and  expenses  as  have  arisen,  or  shall  or  may  arise,  by 
reason  of  the  seizure  and  detedtion  of  the  said  Steam- 
ship/* 

On  the  8rd  of  Ftbruary,  1870,  the  Respondent 
filed  his  Act  on  Protest  and  affidavit  in  support  there- 
of, and  prayed  leave  to  refer  to  certain  affidavits,  ex- 
hibits, and  other  proofs  brought  into  and  left  in  the 
Registry  of  the  Court  of  Vice-Admiralty,  wherefore 
be  prayed  the  Judge  to  admit  the  validity  of  his  Pro* 
test,  and  to  be  dismissed  from  all  further  observance 
of  justice,  and  to  condemn  the  Seizor  in  costs.  In 
the  answer  to  the  Act  on  Protest  it  was  averred,  that 
the  matters  and  things  charged  against  the  Ship 
••  Tetegrafo^  or  "  Restauracion,**  were  true  and  no- 
torious, whereupon  the  Respondent  in  his  rejoinder, 
inter  alia,  alleged  that  the  acts,  matters,  and  things 
charged  against  the  Ship  were  not  true  and  notorious, 
and  in  verification  of  what  he  so  alleged  he  (the  Claim- 
ant) prayed  leave  to  refer  to  certain  exemplifications 
of  proceedings  in  conformity  with  the  Protocol  of  the 
^cial  Courts  of  St.  Thomas,  held  on  the  1st  and  4th 
of  February 9  1870,  before  His  Honour  P.  M.  Andersen^ 
Chief  Judge  of  the  Danish  Island  of  St.  Thomas, 
ccmceming  the  matters  and  things  in  the  cause.  Ob- 
jection being  taken  by  the  Queen's  Advocate  td  this 
passage,  tl»e  Court  directed  it  to  be  struck  out,  but 
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1871.  allowed  the  passage  in  the  answer,  namely,  that  the 
^^^^  matters  and  things  charged  against  the' Ship  were  true 
^  ^'  and  notorious,  to  remain. 

MoOleyebtt. 

The  cause   was   argued  on   the  Act  on  Protest, 

"Teiegrafo"   answer,  and  rejoinder,  on  several  days;  and  on  the 
or"Re8tau.    27th  of  April,  1870,  the  Judge   of  the  Vice-Admi- 

TftClODa 

ralty  Court  (The  Hon.  J.  R.  Semper),  by  his  judg- 
ment^ confirmed  the  Protest,  and  decided  that  he 
had  no  jurisdiction.  The  learned  Judge  was  of 
opinion,  that  Piracy  jure  gentium  could  only  be  com- 
mitted where  all  Nations  have  a  common  right,  and 
no  Nation  had  an  exclusive  jurisdiction  upon  the  High 
Seas ;  that  when  piracy  is  so  committed,  it  mattered  not 
where  or  by  whom  it  was  done  so  long  as  it  is  within 
the  general  jurisdiction.  That  a  Pirate  could  be,  by 
the  Law  of  Nations,  tried  and  punished  in  any 
Country  where  he  might  be  found ;  but  that  piracy 
by  Municipal  Statute,  or  any  other  offence  against 
the  Municipal  Laws  of  a  State,  could  only  be  tried 
by  that  State  within  whose  territorial  jurisdiction,  or 
on  board  of  whose  Vessel,  the  offence  so  created  was 
coiiimitted  ;  citing  an  opinion  of  Sir  James  Marriott, 
in  Forsyth's  Cases  and  Opinions  on  Constitutional 
Law,  p.  217  ;  In  re  Terman  (a);  Wheaton^s  Inter- 
national Law,  §  32  [Ed.  1866,  by  Dana];  Ker^s 
Comms.  Vol.  L,  pp.  186,  196 ;  Linda  v.  Rodney  (i) ; 
and  that  the  alleged  piratical  acts,  having  been  com- 
mitted by  a  Foreign  Ship  within  the  Municipal  and 
Maritime  jurisdiction  of  San  Domingo,  were  not 
justiciable  by  the  Vice-Admiralty  Court ;  citing 
Wynne's  Life  of  Sir  Leoline  Jenkins,  Vol.  I.,  p.  94 ; 
Co.,  4th  Inst.  p.  134;  Statute,  2Si\i  Hen.  8,  c.  16; 
Browne's  Civ.  &  Ad.  Law,  Vol.  IL,  p.  27  ;  The  Maria 

(a)  83  L.  J.  (M.C.)  N.S.  201.  (6)  2  Doug.  613,  n. 
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Franfoise  (a) ;  Opinion  of  Sir  Richard  Lloyd,  For-        ^^7^- 
^yih^s  Cases   and    Opinions  on  Constitutional   Law,        Rbq. 
p.  111.  The  learned  Judge  was  also  of  opinion,  though  McCurrimTT. 
it  was  unnecessary  expressly  to  decide  the  point,  that        "z— 
the  evidence  negatived  the  existence  of  smy  piraticus  '<  Teiegntfo  *' 
animus^  and  considered  that  the  acts  were  not  piratical    ^        ^^ 
but  belligerent ;  and  held  th^t  the  question  of  piracy 
should   first  be  tried   either  in   the   Court  of    the 
Country  where  the  property  is  seized,  or  some  other 
Court  recognized  by  the  Law  of  Nations  as  com- 
petent to  try  the  question  of  piracy,  and  that  not  till 
then  did  the  right  of  the  Crown  to  the  property  of 
Pirates    attach :    and   pronounced    for  the  Protest, 
dismissing  the  Respondent,  and  decreed  restitution, 
but  without  costs. 

From  this  decision  the  Queen's  Advocate  in  open 
Court  protested  an  appeal  to  the  Judicial  Committee 
of  the  Privy  Council,  and  the  Court,  on  his  appli- 
cation, dispensed  with  the  customary  Bond,  Her 
Majesty  being  the  Appellant. 

The  Respondent  afterwards  adhered  to  the  appeal, on 
the  ground  that  no  costs  or  damages  were  awarded  him. 

The  appeal  now  came  on  for  hearing. 

The  Attorney-General  (Sir  R.  P.  Collier,  Q.C.), 
The  Queen's  Advocate  (Sir  Travers  Twiss^ 
Q.C.),  and  Mr.  T.  D.  Archibald,  for  the 
Crown : — 

Upon  the  facts  disclosed  in  the  affidavit  to  lead  the 
Warrant  of  arrest,  we  maintain,  that  the  Vice-Admi- 
ralty Court  had  jurisdiction  to  entertain  the  suit. 
It  cannot  be  denied  that  this  Ship  was  a  piratical 

(a)  6  Bob.  283. 
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1871.       Vessel.     The  Revolutionary  GovernmeDt  of  Hayti 

Reg.        could  not  be  considered  as  a  belligerent  Power.    Firing 

MoOLrrBETT.  ^^  *^®  People  at  Samana^  as  deposed  to  by  Wittiams^ 

•rr"        was  clearly  a  piratical  act.     The  questions  involved 

"Tel^nrfb"  are,  first,  whether  the  Vice-Admiralty  Court  of  the 

^'nciouj^'     Virgin  Islands  had  jurisdiction ;  and,  secondly,  whether 

the  ••  Telegrafo,*' or  '^  Restaur aciaUy'  had  committed 
acts  of  piracy  which  would  justify  the  seizure  of  this 
Ship.  The  acts  alleged  in  the  affidavit  of  JVilliams, 
who  was  one  of  the  late  Crew  on  board  the  **  Tele* 
grqfo*'  or  **  Restauracion,''  and  whose  affidavit  led  to 
the  arrest  of  the  Ship,  were  clearly  piratical,  and  justi- 
fied the  proceedings  in  the  Vice- Admiralty  Court.  The 
Vice*Admiralty  Court  had  jurisdiction,  as  the  Common 
Law  and  the  Admiralty  territorial  jurisdiction  are 
concurrent,  extending  to  the  High  Water-mark  on 
the  coast,  even  of  Foreign  Countries,  where  the  High 
Seas  commence,  and  not  to  a  distance  of  three  miles 
from  the  shore,  as  has  been  erroneously  supposed. 
Co.  3rd  Inst.  ch.  49,  as  to  piracy,  p.  1 13 ;  JBla.  Com.  by 
Hargrave,  Vol.  I.,  p.  1 1 1  ;  Russell  on  Crimes,  Vol,  I., 
p.  163  [4th  Ed.]  2  Hale,  17 ;  2  Hawk.  c.  9,  s.  14, 
If  an  act  of  piracy  has  been  committed  within  three 
miles  of  the  Admiralty  jurisdiction,  a  Vice- Admiralty 
Court  can  arrest  the  Ship.  [Sir  James  W.  Col- 
vile  \- — That  ia  as  regards  English  Ships  and  within 
English  Waters.  How  is  it  with  regard  to  Foreign 
Vessels  in  Foreign  Waters?]  This  is  a  Foreign 
Ship,  and  when  the  Ship  came  within  the  Vice-Ad- 
miralty jurisdiction  of  the  Island  of  Tortola  she  be- 
came liable  to  seizure.  The  extent  of  the  Admiralty 
jurisdiction  in  cases  of  piracy,  whether  on  the  High 
Seas  or  not,  cannot  be  disputed  ;  Forsyth^  Cases  and 
Opinions  on  Con.  Law,  pp.  93,  11 1,  217 ;  PhiUimare 
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on   Intefnational   Law,  p.  418 ;    BacorCs  Abr.  lit.       ^^^i. 
•*  Piracy ;"  Sir  John  Friend's  Case  (a) ;  The  Magellan        Ria. 
Pirates  (i) ;  Russell  on  Crimes,  p.  15S  [4ih  Ed.]  ;  moOlf^irtt. 
Lindo  V.  Rodney  (c) ;  reported  in  note  to  La  Caux        — - 
V.  Eden  (d) ;  The  Salvador  (e) ;   Wt^nne's  Life  of  Sir  « Teie^^rafo  ** 
Leoline  Jenkins^  Vol.  I.,  p.  94.     The  jurisdiction  of   ^^^^!^^' 
the   Vice-Admiralty   Court   is    also    recognized    by 
American  Writers:    WheatofiCs  International  Law,  ^^ 
177»  180,  189;  KmVs  Comm.  Vol.  I.,  p.  194.    The 
question  of  the  sale  to  the  Respondent  being  honA 
fide  is  one  we  ask,  on  the  part  of  the  Crown,  to  be 
tried.     We  do  not  take  issue  on  the  mere  fact  of 
sale.     The  proposition  on  the  other  side  will  be,  that 
a  Privateer  by  selling  in  overt  market  can  get  rid  of 
the  piratical  character  of  the  Vessel.     But,  on  the 
assumption  that  the  Ship  was  a  piratical  Vessel,  the 
rule  which  applies  to  goods  taken  by  Pirates  is  equally 
applicable  to  a  Ship,  and  we  submit,  that  no  sale 
by  Market  overt  binds  the  Crown:  Coin.  Dig.  tit. 
"  Market  Overt,'*  E.  5  ;  Co.  2nd  Inst.  713  ;  Browne  s 
Civ.  and  Ad.  Law,  Vol.  IL,  p.  461.     A  sale  of  a  Ship 
by  auction  is  a  sale  in  Market  overt ;  therefore,  the 
sale  of  this  Ship,  though  by  auction,  does  not  affect 
the  rights  of  the  Crown :  Com.  Dig.  tit.  **  Admiralty,*' 
K  2.     [Sir  R.   Pbillimore  : — The  Crown  delayed 
seizure  for  six  months.]     It  is  not  a  question  of  time, 
but  of   the  right  of  the  Crown.     Substantially  the 
question  involved  in  this  appeal  is,  whether  the  Court 
will  permit  us  to  establish   by  plea  and  proof  the 
merits  of  the  case. 


(a)  18  State  Trials,  8.  (&)  1  Spinks,  Ec.  k  Ad.  Rep.  81. 

(0)  %  Doug.  618  n.  (<2)  Ibid.  018  iL 

{e)  5  Moore'aP.  G.  Gases  (N.S.)  509;  S.  G  Law  Bep.  8  P.G.  218 
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1871. 
Bso. 

V. 

McClbtibtt. 


The 
^  Telej 
or 


''Refltau- 


lacion. 


*f 


Sir  a.  Palmer  Q.C.,  Mr.  H.  B.  Semper  {AU 
tomey-General  for  St.  Kitts\  Mr  Shortt,  Mr. 
Q.  F.  Blake,  and  Mr,  O.  D.  Sliee,  for  the 
Respondent : — 

The  Judge  of  tlie  Vice-Admiralty  Court  rightly 
came  to  the  conclusion  that  the  Court  had  no  jurisdic- 
tion, and  we  submit,  that  the  Crown  has  no  jurisdic- 
tion within  three  miles  of  the  shore.  That  was  the 
opinion  of  Sir  James  Marriott  in  the  case  cited  by 
Mr.  Forsyth  in  his  Cases  and  Opinions  on  Constitu- 
tional Law,  p.  217-  The  argument  on  behalf  of  the 
Crown  assumes  that  our  Admiralty  jurisdiction 
extends  to  the  high  water-mark  all  over  the  world. 
If  that  contention  is  right,  a  Foreign  Ship  can  be 
seized  and  condemned,  even  after  there  has  been  a 
bond  fide  sale  to  an  innocent  Purchaser,  and  no  pro- 
ceeding either  in  rem  against  the  Ship  or  against  the 
alleged  Pirates  has  been  taken.  Such  a  position  can- 
not be  maintained.  As  to  the  jurisdiction  with  respect 
to  acts  committed  on  the  High  Seas,  there  is  no  proof 
that  the  •*  Telegrafo,^'  or  "  Bestauracion,*'  was  a  Bri- 
tish Ship.  The  affidavit  of  Williams  is  no  evidence  of 
piracy,  neither  is  the  use  of  theHaytian  Flag  conclusive 
of  the  Ship's  nationality  ;  the  acts  deposed  to  are  only 
indicative  of  an  intention  to  commit  warlike  acts  as  a 
belligerent,  and  not  to  be  treated  as  War.  The  Ship 
was  never  taken  flagrante  delicto  on  the  High  Seas, 
as  is  contemplated  by  the  form  of  the  affidavit  to 
precede  the  Warrant  of  arrest  of  Ships  and  goods  of 
Pirates  (a).  The  Statute,  13th  &  14th  Vict.  c.  26,  re- 
lates  only  to  bounties  for  destroying  Pirates.     There 


(a)  Roles  and  Begulations  of  the  Yice-Admiraltj  Ccarte  abroad, 
1849 ;  App.  IfiS. 
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is  nothing  like  piracy  to  be  found  in  these  proceed- 
ings.    The  certificate  describes  this  Ship  as  a  Mer^ 

chant  Ship.     [The   further  argument  was  stopped,  McCurriBTY. 
their  Lordships  intimating  that  they  would  consider        — - 

their  judgment.]  <*  Teiegnfo " 


Their  Lordships' judgment  was  now  pronounced  by 


radon." 


Sir  Robert  Phillimore: —  sothFeb^ 

1871. 

This  is  an  appeal  from  a  sentence  of  the  Judge  of 
the  Court  of  Vice-Admiralty  in  the  Virgin  Islands. 

By  that  Tribunal  a  Warrant  of  arrest  had  been 
decreed,  on  the  motion  of  the  Advocate  for  the  Crown, 
in  a  prosecution  against  a  Steamship  called  the 
**  Td^qfOf"  or  "  Restauradon,^'  as  a  Pirate  Vessel. 
Her  Owner  appeared,  under  Protest,  to  the  jurisdic- 
tion of  the  Court,  and,  after  hearing  an  elaborate 
argument  from  Counsel  which  occupied  several  days, 
the  learned  Judge  pronounced  for  the  Protest,  and 
decreed  restitution  to  the  Claimant,  but  gave  no 
damages  or  costs.  From  this  sentence  the  Crown 
has  appealed,  and  the  Claimant  has  adhered  to  the 
appeal,  so  far  as  the  sentence  affected  the  question  of 
damages  and  costs. 

The  proceedings  in  the  Court  below  were  confined 
to  what  is  known  in  the  Admiralty  Court  as  an  Act 
on  petition,  in  which  the  protest  was  set  out.  An 
answer  to  that  Act  was  given  in  on  behalf  of  the 
Crown,  and  a  rejoinder  on  behalf  of  the  Claimant. 

The  averments  in  these  summary  pleadings  were 
supported,  as  is  usual,  by  affidavits  from  both  parties ; 
som^of  those  filed  on  behalf  of  the  Claimant  were 
set  aside  by  the  Court  as  having  been,  in  the  circum- 
stances,   improperly   filed,    and    these     have    been 
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printed   in   the   papers   laid    before    this    Tribunal. 
Their    Lordships    have,    however,  been   careful    to 
MoClbysbtt.  confine  their  attention  to  those  affidavits  and  docu- 
-r—        ments  which  the  Court  below  admitted  and  referred 

The 

"Telegrafo"  to.  Even  these,  it  must  be  observed,  exceeded,  to  a 
^'nl^!"^  certain  extent,  the  technical  limits  within  which, 
having  strict  regard  to  the  character  of  the  proceeding, 
namely,  a  Protest  to  the  jurisdiction,  they  would  have 
been  kept  by  a  Court  more  accustomed  to  exercise 
jurisdiction  of  this  kind ;  and  it  has  been  contended 
at  this  Bar  by  the  Law  OflScers  for  the  Crown,  the 
Appellant,  that  the  Protest  upon  the  question  of 
jurisdiction,  the  only  question  for  consideration  in  the 
Court  below  and  here,  is  not  sustained  by  the  evi- 
dence, that  that  Protest  should  be  overruled,  and  that 
they  ought  to  be  allowed  on  behalf  of  the  Crown  to 
establish  by  plea  and  proof  in  a  formal  manner,  and 
according  to  due  course  of  law,  the  merits  of  their 
case  against  the  Steamship. 

The  Protest  and  the  answer,  however,  raise  various 
important  questions  of  public  and  international  law, 
which  appear  to  have  been  fully  argued  in  the  Court 
below,  and  are  referred  to  in  the  judgment  of  that 
Court ;  some  of  which  have  been  much  insisted  upon 
by  the  Appellant  before  this  Tribunal,  namely,  whether 
the  acts  of  the  former  Master  and  Crew  of  this 
Vessel  were  of  a  piratical  or  belligerent  character^ 
whether,  if  piratical,  they  were  done  within  the 
territorial  waters  of  a  Foreign  State,  and,  therefore, 
justiciable  only  by  that  State^  or  whether,  being  done 
upon  the  Seas,  though  within  territorial  waters,  they 
were  not,  according  to  the  Law  of  Nations,  jintici'* 
able,  as  piratical,  by  the  Tribunals  of  every  State. 
It  appeared,  however,   to  their  Lordships,  during 
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the  course  of  the  augument,  that  there  were  facts        j^^ 
admitted  or  proved  in  this  case,  as  it  was  conducted        Rm. 
by  both  parties  in  the  Court  below,  which  rendered  MoCuTirnvT. 
any  decision  upon  these  grave  and  important  matters        ^r~ 
unnecessary.  ^  Tele^tfo  ? 

The  Protest  among  other  allegations  contained  the    ^fadon." 
following : — 

"  Nor  had  the  said  Isaac  Farrington^  the  Seizor, 
in  the  absence  of  any  adjudication  pronouncing  the 
said  Steamship  to  have  been  engaged  in  acts  of  piracy, 
or  to  have  been  the  property  of  Pirates,  any  authority 
to  seize  and  detain  the  said  Steamship,  which  bad 
been  purchased  at  public  auction  by  the  said  Augustus 
McClevertj/f  nor  can  the  said  Steamship  '  Restaura^ 
dan,*  late  ^Telegrafo^  thus  illegally  seized,  be 
brought  within  the  jurisdiction  of,  or  her  alleged  acts 
of  piracy  be  recognizable  by,  this  Honourable  Court/' 

The  answer  does  not  deny  the  facts  of  the  sale  and 
ownership  as  here  stated,  but  alleges  that  the  Ship 
being  found  in  the  port,  justified  the  seizure,  and 
warranted  the  jurisdiction  of  the  Court. 

On  the  Srd  of  May,  1869,  the  '*  Telegrafo ''  was  at 
St.  Mare,  a  Haytian  port ;  at  which  time  it  would 
appear  that  a  civil  war  existed,  or  an  insurrection  had 
broken  out,  in  the  Island  of  San  Damingo.  The 
**  Telegrafo^  afterwards  equipped  as  an  armed  Vessel 
did  various  acts  of  hostility,  alleged  on  the  one  side 
to  be  piratical,  and  on  the  other  to  be  belligerent,, 
upon  various  parts  of  the  coast  of  San  Damingo. 
She  was  then  owned  and  commanded  by  one  Daminga 
Accevedo.  On  the  8th  of  June  she  was  commis- 
sion^  by  the  Revolutionary  Government  of  Sffn. 
Dominge,  having  on  board  her  Gregorio  Luperon^ 
General-in-chief  of  the  Republican  forces;  on  the 
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1871.        6lh  of  July  she  landed  Troops  at  Barahona  on  the 
Reo.        Island,  and  about  the  12tb  oi  July  she  came  into  the 
MoClvtebtt.  port  of  Road  Town,   Tortola ;  on  the  Slst  of  JiUy 
— -        she  was  sold  by  public  auction  for  ^10^025,  in  a 
"Teiegrafo''   formal  and  regular  manner,  by  her  Owner,  to  her 
^lacion.^'*"   present  possessor  JUcCleverty,  and    he  paid  to  the 
British  Government  certain  dues  upon  the  auction 
according  to  the  law  of  the  place ;  and  it  was  not  till 
the  19th  of  January,  1870,  that  she  was  arrested  by 
a  Warrant  from  the  Court  of  Vice-Admiralty,  as  a 
piratical  Vessel ;  she  was  at  that  time,  and  had  been 
since  the  month  of  J2^^,in  the  possession  of  a  British 
Owner,  not  connected  in  any  way  with  her  previous 
action,  whether  piratical  or  belligerent,  on  the  coast 
of  San  Domingo;  not  an  Agent  acting  collusively 
for  her  former  Owner,  for  no  such  suggestion  is  made 
in  the  affidavit  which  led  to  the  Warrant,  or  in  the 
subsequent  affidavits  filed  in  the  Court,  but  a  bond 
fide  Purchaser  at  a  public  sale  for  value.     This  being 
the  state  of  facts,  apparent  on  the  face  of  the  proceed- 
ings, and   taken  into  the  consideration  of  the  Court, 
their    Lordships   were   anxious   to    know   on   what 
authority,  principle,  or  precedent  this  Vessel  could  be 
arrested  as  belonging  to  a  Pirate. 

No  precedent  has  been  cited  to  their  Lordships, 
but  it  has  been  strongly  contended  that  the  principles 
of  law  applicable  to  the  cases  of  piracy  warrant  the 
arrest.  Many  authorities  were  cited  for  the  purpose 
of  establishing  the  position  that  the  goods  of  Pirates 
cannot  be  transferred  by  the  Pirates  to  a  third  party. 
That  goods  piratically  taken  cannot  be  transferred  to 
a  third  party  as  against  their  legitimate  Owner  is  an 
undoubted  proposition  of  public  and  of  international 
law,  but  the  further  and  different  proposition,  that 
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the  Ship  of  the  Pirate  which  has  not  been  taken  from      ^^^ 
another  person  cannot  be  transferred  to  an  innocent        Rfa. 
Purchaser  for  value,  is  not  supported  by  any  of  the  mo'Olbyeett. 
authorities  cited.     The  goods  of  Pirates  are  forfeited         ^r^ 
to  the  Crown  in  its  Office  of  Admiralty,  but  not   "Tei^nrfo" 
until  after  conviction,  and  the  Ship  of    the   Pirate,    ^'xmcion." 
but  not  until  after  condemnation ;  or,  as  it  is  correctly 
stated  in  BacarCs  Abr.,  tit.  •*  Piracy,"  "the  goods  of 
Pirates  not  taken  from  others,  belong,  after  attainder, 
to  the  Crown  or  its  Grantee :  and  those  of  which 
others  have  been  despoiled  will  he  forfeited  in  the 
same  manner  if  the  Owners  come  not  within  a  reason- 
able time  to  vindicate  their  property.** 

The  cases  establish  this  position,  that  the  Court  of 
Admiralty  has  jurisdiction  to  entertain  a  suit,  usually 
though  not  always  instituted  in  a  civil  form,  for 
restitution  of  goods  piratically  taken  on  the  high 
Seas.  The  question  of  restitution  might,  in  fact,  be 
raised  by  two  modes  of  civil  proceeding — either  by 
what  is  technically  called  a  "  cause  of  possession,*'  as 
in  the  Segredo^  otherwise  Eliza  Cornish  (a),  in  1853, 
and  in  a  recent  case,  the  il/ar^,  otherwise  Alexandra^ 
in  which  the  United  States  of  North  America  were 
the  Claimants ;  or  by  a  cause  of  piracy,  civil  and 
maritime  {^^  causa  spolii  civilis  et  maritima'*).  In 
the  case  of  The  Hercules  (&),  Lord  Stowell  considers 
the  whole  question  of  the  authority  of  the  Court  of 
Admiralty  in  this  matter.  And  it  is  necessary  to 
observe,  how  clearly  the  important  distinction  is  taken 
between  private  Owners  seeking  a  restitution  of  their 
goods,  and  the  Crown  or  Lord  High  Admiral  pro* 
ceeding  pro  publicd  vindictd,  for  condemnation  or 
conviction. 

(a)  1  Spinks,  £c.  &  Ad.  Rep.  36.         (b)  2  Dod.  869. 
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1871.  In  The  Hercules  (a),  an  application  was  made  to 

Rsa.  the  Court  on  behalf  of  Spanish  subjects,  who  prayed 
MoOlw7irtt.  restitution  of  certain  moneys  in  possession  of  the 
•—  Court,  alleged  to  be  the  proceeds  of  goods  piratically 
''Teiegrafo"  taken.  Lord  StowelU  in  the  course  of  his  judgment, 
^ra^n^'''  observed  :  •*  The  objections  stated  in  argument  are 
principally  three :  first,  that  there  should  be  a  pre- 
ceding conviction  of  piracy.  That  this  has  not  been 
generally  required  is  sufficiently  clear.  It  is  true 
that  where  the  Lord  Admiral  proceeds,  pro  interesse 
suo,  upon  his  Royal  grant  of  bona  piratarum,  i.e., 
their  own  proper  goods,  not  goods  of  others  unlaw- 
fully taken  on  the  Seas,  he  must  show  that  the  party 
has  been  attainted  of  piracy  :  Prinston  and  others  v. 
The  Admiralty  (b) ;  but  where  a  person,  so  despoiled 
of  his  own  goods,  proceeds  merely  for  restitution,  no 
such  preliminary  is  required.  Some  of  the  proceed- 
ings here  are  by  articles,  which  of  themselves  are  of  a 
criminal  nature,  and,  therefore,  could  not  have  been 
preceded  by  a  conviction.  Others,  as  in  the  case  of 
Badly  and  Delbow  v.  Eglesfield  and  WhitaU  merely 
civil,  by  libel,  or  without  reference  to  any  antecedent 
conviction,  nor  has  any  such  antecedent  conviction 
been  traced.  In  the  case  reported  in  Bulstrode, 
p,  327  {Pelaye*8  Case),  likewise  in  the  4th  Institute, 
p.  152,  where  the  Spanish  Ambassador  proceeded  for 
the  restitution  of  Spanish  goods  taken  on  the  high 
Seas  from  Spanish  subjects  (and  the  Ambassador  of 
that  Country  appears  to  have  been  a  frequent  party  in 
suits  of  this  nature),  and  where  the  adverse  party, 
Pelaye^  was  a  Jew,  setting  up  a  commission  from 
Morocco^  the  Court  said  he  could  not  be  proceeded 
against  criminally,  for  it  was  not  a  robbery  (I  pre- 

(a)  2  Dod.  873.  (6)  S  Bulstr.  147. 


neion. 
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sliiiie  on  account  of  his  commission),  but  that  they      >123i^ 
might  deal  civilly  with  him  for  them  in  the  Admiralty,        Rm. 
and  that  he  ought  to  answer  for  them  there  civilly.  moOlwbrtt. 
And,  per  Curiam^  he  may  answer  the  suit  as  to  the        -rr- 
point  of  restitution.     And  it  appears,  as  far  as  I  can   ^'Teiegrafo" 
collect  it,  the  settled  law,  that  without  a  conviction    ^'rl^j!?'*" 
the  party  might  proceed  for  what  is  termed  the  point 
of  restitution ''(fl). 

In  another  part  of  his  judgment  Lord  StoweU 
says  (6) : — **  A  third  objection  is,  that  the  act  of 
piracy,  being  a  crime,  could  not  be  considered  by  the 
Common  Law  as  a  proper  subject  of  a  civil  suit  for 
restitution.  And  it  is  certainly  a  known  principle  of 
(he  Common  Law,  that  a  civil  suit  cannot  be  founded 
on  a  Felony,  for  that  would  approach  to  what  is 
termed  a  compounding  of  a  Felony.  The  civil 
demand  merges  in  the  Felony.  The  Common  Law 
rather,  perhaps,  considers  that  demand  as  in  the 
nature  of  a  debt  arising  upon  something  like  a 
contract,  and  ex  nudefido  nan  orit'wr  contractus. 
Whether  this  principle  was  imported  (though  with  a 
more  technical  meaning)  from  the  Civil  Law  (where 
I  am  not  certain  it  is  to  be  found  in  terms),  or 
whether  this  mode  of  considering  the  demand  as 
merged,  is  not  a  principle  coeval  and  congenial  with 
the  fundamental  principles  of  the  Common  Law 
itself,  is  more  than  I  can  presume  to  say.  But  I  take 
the  rule  to  be  confined  to  such  malefida  as  the  law 
technically  considered  as  felonies,  or  as  felonies  and 
something  more  than  felonies,  as  high  treason.  To 
misdemeanors,  or  other  offences  differently  qualified, 
the  policy  of  the  law  has  not  applied  it.  Now,  piracy 
i&  eertainly  not  considered  as  a  Felony  at  the  Common 

(a)  d  Dod.  873.  (6)  Ibid.  B75. 
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,i?3il/  Law.  It  is  expressly  so  laid  down  by  Lord  Hak 
Rbo.  {Passim,  Pleas  of  the  Crown,  Part  L,  388 :  Part  IL, 
MoOlbveett.  18  and  370).  'Pardon  of  all  felonies  reacbeth  not 
^^  piracy.'  Tbe  principle,  tberefore,  does  not  reacb  it, 
""Telegrafo"  at  least  in  its  ordinary  extent;  and,  looking  to  wbat 
racion/'^'  has  taken  place  in  tbe  cases  of  prohibition  alluded 
to,  I  am  led  ratber  to  infer  tbat  it  could  not  be 
extended  to  a  crime  belonging  to,  and  defined  by, 
another  system  of  jurisprudence,  and  where  reasons 
of  legal  policy  and  convenience  rather  appear  to 
oppose  its  introduction  ;  for  though  tbe  law  may 
very  justly  and  commodiously  apply  its  own  peculiar 
principles  to  its  subjects  in  their  ordinary  trans- 
actions, governed  immediately  by  its  own  rulers,  and 
may,  tberefore,  compel  such  individuals  to  give  up, 
pro  publicd  vindictd,  and  for  the  protection  of  the 
community,  their  own  private  claim  of  indemnifi- 
cation for  any  wrong  they  may  have  suffered,  it  by 
no  means  follows  that  where  tbe  wrong  done  is 
contra  jics  gentium,  and  the  foreign  sufferer,  standing 
upon  that  law,  requires  a  reparation,  the  Common 
Law  of  this  country  would  impose  upon  him  the 
burthen  of  sacrificing  his  private  rights,  so  founded, 
to  the  duty  of  protecting  the  interest  of  the  Country 
of  the  offender,  by  confining  tbe  whole  of  his  remedy 
to  the  useless  privilege  of  a  criminal  prosecution. 
As  far  as  I  am  enabled  to  infer  from  the  cases  of 
attempted  prohibition,  tbe  Common  Law  has  made 
no  such  demand,  but  has  admitted  the  prosecution  of 
a  civil  suit  for  the  point  of  restitution,  either  exclu- 
sively of  a  criminal  prosecution,  or  in  conjunction 
with  it.'' 

To   the   same   effect  is  tbe   old   case  Rofttt/  and 
Delbow   V.   Egle^Jidd  and    Whitaij    reported    in    1 
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Ventris,  p.  173,  and  referred  to  by  Lord  Stowell  in        >®7i. 
this  j  udgmen  t .  Req. 

The  present  case,  however,  is  clearly  distinguish-   mcCleVebtt. 
able  from  all  these  cases  ;  here  no  private  Owner  is        — - 
seeking  restitution  of  his  Ship,  but  the  Crown  is    "Teiegnfo** 
proceeding  pro  publicd  vindicld,  without    previous    ^^^i^^' 
condemnation  or  conviction,  against  a  Vessel  neither 
now   piratically   owned,    nor   stated    to    have    been 
piratically  taken  from  any  previous  Owner. 

There  is  no  authority,  their  Lordships  think,  to  be 
derived  either  from  principle  or  from  precedent  for 
the  position  that  a  Ship  duly  sold,  before  any  pro- 
ceedings have  been  taken  on  the  part  of  the  Crown 
against  her,  by  public  auction  to  a  bond  fide  and 
innocent  Purchaser,  can  be  afterwards  arrested  and 
condemned,  on  account  of  former  piratical  acts,  to 
the  Crown.  The  consequences  flowing  from  an 
opposite  doctrine  are  very  alarming.  In  this  case, 
six  months  have  elapsed  between  the  sale  and  the 
arrest ;  but,  upon  the  principle  contended  for,  six  or 
any  number  of  years  and  any  number  of  hand  fide 
sales  and  purchases,  would  leave  the  Vessel  liable  to 
condemnation  on  account  of  her  original  sin.  Their 
Lordships  are  of  opinion,  that  the  taint  of  piracy 
does  not,  in  the  absence  of  conviction  or  condem- 
nation, continue,  like  a  maritime  lien,  to  travel  with 
the  Ship  through  her  transfers  to  various  Owners. 

Assuming,  therefore,  that  this  Ship  had  been 
piratically  navigated  previous  to  her  transfer  (a  fact 
which  their  Lordships  are  very  far  from  saying 
appears  upon  the  affidavit  which  led  to  the  Warrant 
of  arrest),  their  Lordships  have  arrived  at  the  con- 
clusion, that  the  Court  ought  not  to  have  arrested 
the  Ship,  which  for  many  months  had  been  in  the 
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1871.        undisputed  possession  of  a  bond  fide  Purchaser  by 
public  auction,  on  account  of  piratical  acts  alleged 
MoClbvertt.  ^  have  been  committed  from  on  board  of  her  before 

the  sale  took  place.  Their  Lordships,  therefore,  will 
humbly  advise  Her  Majesty  that  the  sentence  of  the 
Court  below  should  be  affirmed,  so  far  as  relates  to 
the  dismissal  of  this  suit. 

Their  Lordships  will  direct  that  the  Respondent 
have  his  costs  of  the  appeal  to  Her  Majesty  in 
Council,  but  not  the  costs  of  his  own  adherence  to 
the  appeal,  and  no  costs  in  the  Court  below,  and  no 
damages. 


The 

"  Telegrafo  " 

or  **  lUstau- 

racion." 


ON  APPEAL  FROM  THE   HIGH   COURT  OF 

ADMIRALTY. 


The  Owners  of  the  Screw  Steam- 
ship *'  Sappho" 


r  Appellants; 


AND 


Denton    and    others,  late    part 

OF  the  Crew  of  the  Steam-  ^  Respondents.* 


SHIP  **Nero" 


. 


The  *' Sappho." 


JLHIS  was  a  cause  of  salvage  brought  by  the  Re- 
spondents, who  were  part  of  the  Crew  of  the  Steamship 


1 5th  June, 
1871. 

Where 
salvage  ser-  41  Present : — Sir  James  William   Colvile,   Sir  Joseph  Napier, 

formeYby^one  Bart.,  The  Lord  Justice  James,  and  The  Lord  Justice  Mellish. 

Ship  to  an- 
other, both  Ships  belonging  to  the  same  Owners,  the  Master  and  Crew  of 
the  Ship  which  has  performed  the  salvage  services  are  entitled  to  salvage 
remimeration.  provided  the  services  performed  are  not  wi"^'     " 
tract  which  tney  originally  entered  into  with  the  Owners, 
they  would  be  paid  for  by  their  ordinary  wages. 
71i€  Marie  Jane  (14  Jur.  857)  commented  on. 


within  the  con< 
and  for  which 
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^'NerOf"  against  the  Steamship  "  Sappho*'  her  cargo       J^Ji;/ 
and  freight,  for  salvage  services  to  the  ''Sappho"  her        The 

**  Sappho  *' 

cargo  and  freight.     Both  Ships  belonged  to  the  same 
Owners. 

The  facts  of  the  case  were  shortly  as  follows : — 
On  the  15th  of  February,  1869,  the  **  Sappho,'' 
whilst  on  a  voyage  from  Cardiff  to  Constantinople  with  a 
cargo  of  coals,  and  when  about  150  miles  from  Malta, 
lost  her  screw  propeller.  The  ** Sappho,'  which  was 
rigged  for  sailing,  was  then  got  under  sail,  with  a  view 
to  going  into  Malta,  but  in  consequence  of  meeting 
with  adverse  heavy  weather,  varied  by  calms,  she 
made  but  little  progress,  and  on  the  25th  of  that 
month,  being  then  about  150  miles  from  Malta,  her 
chief  Officer  and  four  seamen  proceeded  in  the  Pin- 
nace to  Malta  for  assistance,  but  were  never  heard  of 
again.  The  **Sappho,^  was  kept  under  sail,  and  on  the 
2nd  of  March  she  spoke  the  Steamer  Ottawa,  whose 
services  the  Master  of  the  ^*  Sappho  "  declined,  as  he 
refused  to  render  them  for  a  less  sum  than  £3,000. 
During  the  night  of  the  2nd  of  March,  and  on  the 
following  morning,  the  wind  blew  a  strong  gale.  The 
^*  Sappho  "  was  still  kept  under  sail,  and  on  the  morn- 
ing of  the  4th  of  the  same  month  the  Screw  Steamship 
''Nero*'  came  up.  The  ''Nero,*'  as  well  as  the 
**  Sappho,"  belonged  to  the  same  Owners,  the  Appel- 
lants, but  that  fact  was  not  known  at  the  time.  The 
Masters  of  the  two  Vessels  arranged  that  the  **  Nero  " 
should  take  the  "  Sappho  "  in  tow  to  Malta.  The 
**  Nero  "  accordingly  took  the  "  Sappho  **  in  tow,  and 
towed  her  to  Malta,  where  she  arrived  on  the  8th  of 
March,  and  brought  her  into  Valetta  Harbour. 

This  suit  was  brought  by  the  Respondents,  who 
were  the  Boatswain,  Carpenter,  Steward,  Seamen,  and 

p2 
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1871.        Firemen   of  the  '* NerOy*    for    salvage    against    the 
Thb        "  Sapphoj"  her  cargo  and  freight.  The  Master,  the  two 
"Sappho.''     Mates,  and  the  three  Engineers  of  the  «  Nero ''  did  not 
join  in  the  claim  for  salvage. 

The  Judge  of  the  Court  below  (The  Right  Hon. 
Sir  Robert  Phillimore),  by  his  decree,  dated  the  27th 
of  Jult/,  1870,  awarded  the  sum  of  £350  to  the  Re- 
spondents for  salvage  services  to  the  *^  Sappho,^'  and 
condemned  the  Appellants  in  costs,  and  also  pro- 
nounced the  sum  of  £20  to  be  due  to  the  Respondents 
for  salvage  services  rendered  to  the  cargo  of  the 
**  SapphOf^^  and  condemned  the  Owners  of  the  cargo 
therein,  and  in  the  proportion  of  costs  {a). 

From  this  sentence  the  present  appeal  was  brought. 

Mr.  £.  C.  Clarkson,  for  the  Appellants : — 

As  the  two  Ships,  the  ''Nero  "  and  the  •'  Sappho/' 
belonged  to  the  same  Owners,  the  Appellants,  the  Crew 
of  the  **  Nero  "  were  the  Servants  of  the  Appellants, 
and,  consequently,  the  services  they  performed  could 
give  them  no  title  to  remuneration  for  salvage  services. 
In  The  Marie  Jane  (6)  the  Crews  of  two  Ships 
belonging  to  J.  L.  gave  assistance  to  a  Ship  chartered 
to  J.  Z.,  and  Dr.  Lushington  held,  in  a  suit  by  the 
Crews  of  the  two  Ships  against  the  Owners,  that  no 
salvage  could  be  claimed.  So  in  The  Collier  (c),  Dr. 
Lushington  followed  the  case  of  The  Waterloo  (rf)> 
where  Lord  Stowell  says,  "  it  is  the  duty  of  all  Ships 
to  give  succour  to  others  in  distress  "  (c).  Here  the 
services  were  rendered  by  the  Crew  of  one  Ship  to 
another  Ship,  both   belonging  to  the  same  Owners, 

(a)  See  case  reported  Law  Eep.  3  A.  &  E.  14a.    (6)  14  Jur.  867. 
\e)  Law  Rep.  1  A.  &  E.  83.  (rf)  H  Dod.  483. 

{$)  2  Dod.  437. 
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which  was  a  sufficient  reason  for  refusing  any  salvage       2^}^ 
remuneration,  and  none  ou&:ht  to  have  been  awarded.         Turn 

"  Sappho  ** 

There  was  no  risk  of  life.  But,  even  if  the  Respon- 
dents were  entitled  to  remuneration,  the  sum  awarded 
was  excessive,  and  should  be  reduced  :  The  Chetah  (a). 

Mr.  E.  G.  Cribson,  for  the  Respondents  : — 

There  can  be  no  question  but  that  salvage  services 
of  a  very  high  order  were  performed  by  the  Crew  of 
the  Ship  "  Nei'o  "  for  the  Crew  of  as  well  as  the  Ship 
**  Sappho.**  The  fact  that  both  the  Ships  belonged  to 
the  same  Owners  does  not  change  the  nature  of  the 
services,  or  exclude  the  claim  for  salvage  remunera- 
tion :  The  Waterloo  (ft),  where  Lord  Stowell  held, 
that  the  East  India  Company  were  not  exempt  from 
payment  of  salvage  by  the  Crew  of  a  Ship  in  their 
employ  for  services  rendered  to  another  Ship  belong- 
ing to  them.  That  case  is  directly  in  point,  and  does 
not  appear  to  have  been  cited  in  the  case  of  TAe 
Marie  Jane  (c) :  The  Merchant  Shipping  Act,  25th 
&  26th  Vict.  c.  63,  s.  83.  The  nature  of  the  obliga- 
tion of  the  duties  which  a  Mariner  contracts  to 
perform,  and  the  circumstances  which  entitle  him  to 
salvage,  are  laid  down  by  Lord  Stowell  in  T/ie  Nep^ 
tune  (ji).  If  a  Government  Steamer  assists  a  Mer- 
chantman on  a  stipulation  to  reimburse  all  expenses 
arising  from  damage  to  the  Steamer,  such  a  stipulation 
is  no  bar  to  salvage  compensation  :  The  Lustre  {e). 
Towage  services  on  a  contract  may,  from  the  danger 
in  which  the  towed  Vessel  is  afterwards  placed  and 

(a)  6  Moore's  P.  0.  Cases  (N.  S.),  278 ;  S.  0.  Law  Rep.  2  P.  0. 
205. 

(h)  2  Dod.  443.  (c)  14  Jur.  857. 

{d)  1  Hagg.  Ad.  Rep.  236-7.  (e)  :3  Hagg.  Ad.  Rep.  154. 
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1871.        rescued  by  the  towing  Tug,  be  superseded,  and  con- 
The        verted  into  salvage  services :    The  Minnehaha  (a). 

"Sappho." 

The  Lord  Justice  Hellish  : — 

This  is  a  suit  for  salvage,  and  it  raises  a  question 
of  considerable  importance,  namely,  whether,  when 
salvage  services  are  performed  by  one  Ship  to  another, 
and  both  Ships  belong  to  the  same  Owners,  the  Crew 
of  the  Ship  which  has  performed  the  salvage  services 
is  entitled  to  salvage  remuneration  ? 

The  facts  necessary  to  the  decision  of  the  case 
appear  to  be  simple  and  plain.  Whilst  the  ^^Sapplw^ 
a  Screw  steamer,  was  performing  a  voyage  in  the 
Mediterranean^  its  screw  became  disabled,  and  the 
Ship  itself  appeared  to  be  in  a  very  disabled  state,  and 
in  very  bad  weather.  It  was  about  150  miles  from 
Malta,  and  it  appeared  to  be  certainly  in  a  state  that 
made  it  extremely  doubtful  whether,  if  it  was  left  to 
itself  and  got  no  assistance  from  any  other  Steamer, 
it  would  ever  arrive  at  Malta  at  all.  In  these  cir- 
cumstances she  fell  in  with  another  Screw  steamer, 
the  ^^Nero  *'  belonging  to  the  same  Owners,  and,  it  ap- 
parently not  being  known  at  that  time  that  both  Ves- 
sels belonged  to  the  same  Owners,  it  w*as  agreed  that 
the  "iV<?ro"  should  tow  the '' Sappho''  to  Malta,  which 
she  accordingly  did,  and  that  arrangement  was  entered 
into  on  the  assumption  that  the  services  were  to  be 
salvage  services.  It  turned  out  that  the  Ships  be- 
longed to  the  same  Owners,  and  of  course,  therefore, 
there  could  be  no  salvage  as  respects  the  Ships,  since 
such  a  claim  would  be  absurd ;  but  the  question 
arises,  whether  the  Crew,  and  the  Master  also  of  the 

(a)  15  Moore's  P.  C.  Cases,  133. 
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**  Nero,''  if  he  bad  claimed  it,  would  not  be  entitled.      }^l^ 
to  salvage  remuneration  ?  ^  Thb 

.  .  " Sappho 

It  certainly  seems  curious  that  this  question  has 
never  been  decided  on  principle  at  all.     It  was  very 
much  considered  in  the  case  of  The  Marie  Jane  (a), 
which  is  said  to  be  an  authority,  that  in  no  case  where 
the  Ships  belong  to  the  same  Owners  can  any  salvage 
remuneration  be  recovered.     But  when  the  facts  of 
that  case  are  looked  at,  their  Lordships  do  not  think 
that  Dr.  Lushington  intended  to  lay  down  any  such 
general  rule.     There  the  Ships  belonging  to  the  same 
Owner  were  engaged  in  the  African   trade.     It    is 
stated  in  the  judgment,   that   it   was   part   of    the 
general   arrangement   that  the   Ships   of    the  same 
Owner  and  the  Crews  *of   the  same  Owner  should 
render  mutual  assistance  to  each  other,  and  the  real 
question   seems   to  have  been  whether  the  services 
there  rendered  did  go  beyond  that  mutual  assistance 
which,  under  the  circumstances  of  the  African  trade, 
and  according  to    the  well-known    usages   of    that 
trade,  one  Ship  was  bound  to  render  another  ?     Dr. 
Lushington,  after  all,  puts  the  case  upon  what  ap- 
pears to  be  the  true  principle,  namely,  whether  the 
services  rendered  were   services   which  under  their 
contract  the  Seamen  were  bound  to  perform,  and   for 
which  they  are  remunerated  by  their  wages  ?     It  is 
quite  clear  that,  as  a  general  rule  of  Law,  Seamen 
cannot    recover   salvage    remuneration   for  services 
which  by  their  contract  they  are  bound  to  perform, 
and,  therefore,  they  never  recover  salvage  remunera- 
tion for  services  connected  with  the  saving  of  their 
own  Ship,  as  long  as  the  relation  of  Master  and  Sen- 
vants  between  them  and  their  Owner,  with  reference 

(a)  14  Jur.  857. 


"Sappho." 
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1871.  to  that  Ship,  coDtinues.  But  it  has  never  been  laid 
The  down,  and  Iheir  Lordships  are  not  disposed  to  Jay 
down,  that  if  a  Seaman  perform  services  for  the  bene- 
fit of  his  Owner  which  are  not  within  his  contract, 
he  cannot  be  entitled  to  salvage  remuneration.  Their 
Lordships  do  not  say  services  which  he  is  not  bound 
to  perform,  because  it  may  be  that  as  an  ordinary 
incident  of  a  voyage  if  a  Ship  meets  another  Ship  in 
distress,  and  the  Master  orders  the  Seamen  of  his 
Ship  to  give  assistance,  they  are  to  a  certain  extent 
bound  to  give  assistance;  but  then  for  that  assistance, 
if  salvage  services  are  rendered,  they  are  entitled  to 
receive  salvage  remuneration.  Their  Lordships  do 
not  see  why  the  case  should  be  different,  if  it  turn  out 
that  the  Ship  to  which  the  service  is  rendered  belongs 
to  the  same  Owner.  The  ordinary  contract  which  a 
Seaman  enters  into  certainly  says  nothing  about 
rendering  services  to  another  Ship.  He  does  some- 
thing, therefore,  which  is  not  within  his  contract.  It 
may  be  that  he  ought  to  do  it  because  it  is  an  ordi- 
nary incident  that  he  should  do  it ;  but  then  if  it  is  an 
ordinary  incident  that  he  should  do  it,  and  if  he  does 
it,  not  because  it  is  within  his  contract,  but  for 
the  reason  Lord  Stowell  assigns  in  the  case  of 
The  Waterloo^  where  he  says  (a),  "  It  is  the  duty  of 
all  Ships  to  give  succour  to  others  in  distress  ;  none 
but  a  Freebooter  would  withhold  it,** — if  he  performs 
that  duty  towards  a  Ship,  though  it  may  be  belonging 
to  the  same  Owner,  because  of  that  moral  duty,  and 
not  because  it  is  within  his  original  contract  of  ser- 
vice with  his  Owner,  there  does  not  appear  to  be  any 
good  reason  why  the  ordinary  consequence  should 
not  follow,  namely,  that  for  this  extraordinary  service 

(a)  U  Dod.  437. 
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he  should  receive  the  reumneration  which  the  law  ^if^il^ 
gives  him.  That  appears  to  be  in  accordance  with  ^  Thi  ^ 
the  ordinary  rules  laid  down  by  Lord  Stowell^  and  all 
the  great  authorities  respecting  salvage,  that  it  is  a 
right  very  much  favoured  in  the  law,  and,  therefore, 
that  it  ought  not  to  be  narrowed  in  a  case  which 
clearly  comes  within  the  principle.  Indeed,  the 
learned  Counsel  for  the  Appellants  appeared  to  admit 
that  if  a  Man  risked  his  life,  that  being  a  thing  he  was 
not  bound  by  his  contract  to  do,  he  would  be  enti- 
tled to  receive  salvage  remuneration;  but  their  Lord- 
ships do  not  see  on  what  principle  a  distinction  can 
be  drawn  between  a  case  where  a  Seaman  risks  his 
life  and  a  case  where  be  performs  other  extraordinary 
services  which  would  in  their  nature  be  salvage  ser- 
vices. That  would  he  raising  a  new  distinction,  for 
which  there  appears  no  sufficient  ground  or  authority. 
The  true  rule  appears  to  their  Lordships  to  be,  to 
consider,  whether  the  services  are  in  themselves  of 
the  nature  of  salvage  services ;  and  next,  whether 
they  are  services  which  are  within  the  contract  which 
the  Seaman  originally  enters  into,  so  that  he  receives 
remuneration  for  them  by  his  ordinary  wages  ?  If 
they  are  not  within  his  contract,  and  he  does  not 
receive  remuneration  for  them  by  his  ordinary  wages, 
and  they  are  in  their  nature  salvage  services,  their 
Lordships  are  of  opinion,  that  there  is  no  good 
reason  why  the  Seaman  should  not  receive  the  ordi- 
nary salvage  remuneration  which  the  law  gives  him. 
Then,  as  to  the  question  of  amount,  their  Lord- 
ships certainly  think,  that  the  amount  awarded  by  the 
Court  below  is  somewhat  large,  and  they  will  not  say 
that,  if  they  had  to  determine  the  question,  they 
would  give  the  same  amount ;  but  it  is  a  fixed  rule 
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thai  their  Lordships  do  not  interfere  with  the  amouDt 
given  for  salvage,  unless  it  is  a  case  where  the  amouDt 
is  very  greatly  in  excess  or  deficient,  in  their  estima- 
tion ;  and  they  do  not  think  that,  on  the  whole,  there 
is  sufficient  reason  to  induce  them  to  interfere  with 
the  amount  in  this  case. 

The  result  is,  that  their  Lordships  will  recommend 
to  Her  Majesty  that  this  appeal  be  dismissed  with 
costs. 


ON  APPEAL  FROM  THE  HIGH  COURT  OF 

ADMIRALTY. 


James  Yeg  and  John  Yeo  - 


16th  &  16th 
June, 
1871. 


AND 


James     Tatem     and     William 

DWERRYHOUSE    BrAOINTON 


Appellants ; 


>  Respondents^ 


The  "Orient." 

X  HIS  appeal  was  brought  from   a  sentence  of  the 
High  Court  of  Admiralty  in  a  cause  of  damage  insti- 


•  Present : — Sir  James  William  Colvile,    Sir  Joseph  Napier, 
Bart.,  the  Lord  Justice  James,  and  the  Lord  Justice  Mellish. 


In  a  cause 
of  damage  in 
the  Admi- 
ralty Court, 

alleged  to  have  heen  done  done  by.  and  imputable  to  the  acts  of  the 
Owners,  and  their  Servants,  of  the  vessel  proceeded  against,  a  general 
denial  was  pleaded  in  answer,  and  a  special  defence  that  the  damage 
complained  of,  was  the  same  as  had  already  been  adjudicated  upon  in  a 
Court  of  Law,  and  judgment  obtained  and  satisfied  ;  at  the  hearing  in  the 
Admiralty  Court,  it  was  proved  by  a  Witness,  who  was  the  prmcipal 
Defendant  in  the  action  at  law,  that  the  damage  proceeded  for  was  oc- 
casioned by  acts  done  by  him  on  his  own  responsibility,  and  in  the  asser- 
tion of  a  right  claimed  by  him  as  Consisnee  for  sale  of  the  Vessel  in 
question,  and  not  as  the  Agent  on  behalf  of  the  Owners  :  whereupon 
tne  Judge  of  the  Court  of  Admiralty  held,  that  the  suit  could  not  be 
maintained  ;  but,  inasmuch  as  the  defence  thus  disclosed  had  not  been 
specifically  pleaded,  declined  to  give  the  Defendants  their  costs,  or  to  go 
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tuted  on  behalf  of  the  Respondents,  the  Owners  of      ^^^ 

the     Brigantine    ^ Oeorgianaj^    against    the    Brig 

** Orient^  and  her  Owners,  the  Appellants,  being, 

as  was  assumed,  their  Agents.  ^^^  "^ent" 

In  the  petition  filed  on  behalf  of  the  Respondents 
it  was  alleged,  that  whilst  the  ''  Oeorgiana"  was 
lying  at  Appledore,  in  the  Port  of  Bideford^  where 
she  bad  been  beached  for  the  purpose  of  being  re- 
paired, the  Owners  of  the  "  Orient^'  or  their  Ser- 
vants, moored  the  latter  Vessel  close  alongside  the 
''Georgiana"  passing  chains  and  hawsers  from  the 
bow  and  stern  of  the  ''Orient'*  to  the  shore,  and 
hauling  them  taut ;  the  effect  of  which  was,  that  as 
the  tide  rose  the  ^  Orient  **  was  jammed  against  the 
**  Oeorgiana,''  and  did  her  considerable  damage. 
The  petition  then  alleged,  that  the  damage  was 
imputable  solely  to  the  acts  of  the  Owners  of  the 
**  Orient "  and  their  Servants.  The  Appellants,  in 
their  answer  to  the  petition,  denied  the  statements 
therein  made,  and  pleaded  that  the  cause  of  action 
and  damage  in  the  petition  mentioned  were  respec- 
tively the  same  cause  of  action  and  the  same  damage 
in  respect  of  which  the  Respondents  had  brought  an 
action  in  the  Court  of  Common  Pleas,  and  had  ob- 

into  the  special  defence,  though  his  judgment  thereon  was  asked  for  by 
the  Defendant's  Counsel : — 

Held,  by  the  Judicial  Committee,  that  in  the  circumstances,  the  ap- 
peal was  not  for  costs  alone  within  the  meaning  of  the  rule  of  the  appel- 
late Court  against  the  allowance  of  appeals  inyolving  costs  only  ;  tnat 
the  general  traverse  and  denial  of  the  averments  in  the  petition,  was 
sufficient  to  justify  the  evidence  produced ;  and  that  the  Defendants 
were  further  entitled  to  have  the  judgment  of  the  Court,  as  asked  on  the 
special  defence  pleaded,  that  if  prejudiced  by  such  judgment,  they  might 
appeal. 

SembU :  Where  there  has  been  a  mistake  upon  some  matter  of  law 
that  governs  or  affects  the  costs  of  the  suit,  the  party  prejudiced  has  a 
right  to  have  the  benefit  of  its  correction  by  appeal. 

Where  there  is  a  remedy  both  in  personam  and  in  rem,  a  person  who 
has  resorted  to  one  of  the  remedies  may,  if  he  does  not  get  thereby  fully 
satisfied,  resort  to  the  other. 
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1871.  tained  judgment  therein,  by  which  judgment  the 
Teo  cause  of  action  became  and  was  merged,  and  which 
Tatem,  judgment  was  satisfied  before  the  institution  of  the 
suit.  In  reply,  the  Respondents  stated,  that  the 
action  was  brought  for  trespass  and  wrongful  deten- 
tion of  the  "  Georgiana^^'  whereas  the  Admiralty  suit 
was  instituted  for  the  recovery  of  damage  done  to 
the  **  Georgiana"  by  the  '^Orient;"  and  further, 
that  the  action  was  not  a  suit  in  reniy  and  was  of  a 
different  nature  to,  and  not  between  the  same  parties 
as,  the  present  suit.  By  the  rejoinder,  the  Appel- 
lants, after  denying  the  truth  of  the  allegations  in 
the  reply,  submitted  further  that  the  same  were 
irrelevant. 

The  cause  came  on  for  hearing  on  the  7th  of  July^ 
1869,  in  the  Court  below,  and  after  evidence  had 
been  put  in  and  given  on  behalf  of  the  Appellants 
and  Respondents,  the  Appellants  called  one  Yeo  as  a 
Witness,  who  proved,  among  other  things,  that  the 
^  Orient "  had  been  placed  by  the  Appellants  in  his 
charge  for  the  purpose  of  being  completed,  and 
afterwards  sold  by  him,  and  that  she  was  before  and 
at  the  time  when  the  alleged  damage  was  done  in  his 
possession  and  custody.  On  this  evidence  the  Judge 
of  the  Court  below  (The  Right  Hon.  Sir  Robert 
Phillimore)  ruled,  that  the  Respondents  had  no  cause 
of  action,  inasmuch  as  the  Ship  was  not  in  the  pos- 
session or  custody  of  the  Servants  of  the  Appellants; 
but  as  tl)is  defence  was  not  raised  by  the  pleadings, 
and  on  the  Counsel  for  the  Appellants  declining  to 
amend  the  pleadings,  the  learned  Judge  called  upon 
the  Counsel  for  the  Respondents  to  state  what  course 
he  proposed  to  take  under  the  circumstances;  and 
on    his   stating   that    he   could    not   carry   his   case 
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further,  the  Counsel  for  the  Appellants  requested  the      ^-i^Ji^ 
Judge  to  hear  and  determine  the  other  issues  raised         Yio 
upon  the  record ;  but  he  declined  to  do  so,  on  the       Tatsm. 
ground,  that  he  was  bound  to  take  notice  of  the  rpi^e  "Orieot." 
evidence   which    supported    the    defence — that    the 
alleged  damage  was  not  occasioned  by  the  Owners  of 
the  '*  Orient"  or  their  Servants,  although  such  de- 
fence was  not  specifically  pleaded,  and  that  he  was 
bound,  therefore,  to  dismiss  the  suit,  and  had  no 
jurisdiction  to  hear   or   determine  the  other  issues; 
the    learned    Judge    accordingly   by    his    judgment 
dismissed  the  suit,  directing  each  party  to  pay  their 
own  costs. 

The  appeal  was  from  this  sentence. 

Mr.  Butt,  Q.C.,  Mr.  A.  Cohens  and  Mr.  Bullenf 
for  the  Appellants : — 

This  is  not  an  appeal  for  costs  only  within  the 
ruling  of  this  Tribunal  in  the  cases  of  Attenhorough 
V.  Kemp  (a)  and  Richards  v.  Birley  (J).  The  point 
at  issue  is  one  of  pleading,  and  we  maintain,  that  the 
judgment  of  the  Court  below  on  that  question  ought 
to  be  set  aside,  and  judgment  with  costs  entered 
upon  the  whole  record  for  the  Appellants.  First, 
because  the  general  traverse  contained  in  the  Appel- 
lants' answer  sufficiently  raised  the  defence  that  the 
damage,  proved  from  the  evidence,  was  not  imput- 
able to  the  Owners  of  the  "  Orient"  or  their  Ser- 
vants, as  alleged  in  the  petition :  but,  secondly, 
because  if  the  pleadings  did  not  sufficiently  raise 
such   defence,  on  the    Counsel  for   the    Appellants 

(a)  14  Moore's  P.  C.  Cases,  851. 
\b)  2  Moore's  P.  C.  Cases  (N.S.),  96. 
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1871.  declining  to  amend,  the  Appellants  were  entitled  to 
have  the  judgment  of  the  Court  on  the  other  issues 
raised  on  the  Record ;  as  it  was  to  be  inferred  from 
tlie  evidence,  and  was  admitted  by  the  Respondents' 
Counsel,  that  the  facts  alleged  by  the  Appellants  in 
their  answer,  of  the  cause  of  action  and  damage 
being  the  same  as  had  been  already  adjudicated  upon 
by  a  Court  of  Law,  were  true,  the  judgment  reco- 
vered at  law  was  a  valid  answer  to  the  Respondents' 
claim  in  the  Court  of  Admiralty.  The  cause,  as 
described  in  the  preliminary  Act,  was  one  of  damage 
by  collision ;  and  though  the  Plaintiff  in  a  cause  of 
damage  is  not  bound  to  plead  the  particular  acts  or 
character  of  the  negligence  which  caused  the  damage, 
The  Freedom  (a),  or  the  facts  to  be  given  in 
evidence  of  the  collision,  The  East  Lothian  (i), 
The  HasweU  (c);  yet  if  the  alleged  damage  or 
collision  are  traversed,  the  especial  acts  which  occa- 
sioned the  damage  or  collision  must  be  expressly 
proved ;  and  the  Appellants  here  were  entitled  to 
have  had  such  proofs  produced  and  decided  on. 
The  damages  stated  in  the  petition  were  not  laid  as 
done  by  the  Master  and  crew,  but  by  one  of  the 
Owners  in  charge;  it  was  not  necessary,  therefore, 
to  plead  specifically  in  reply  that  the  party  in  posses- 
sion was  not  the  Owner  or  the  Servant  of  the  Owner, 
it  lay  upon  the  Plaintififs,  the  Respondents,  to  show 
that  the  party  charged  was  the  party  legally  liable  for 
the  damage. 

The   Admiralty-Advocate    (Dr.   Deane,    Q.C.), 
and  Mr.  Cottingham^  for  the  Respondents: — 

(a)  Law  Rep.  3  A.  &  E.  346.     (6)  14  Moore's  P.  C.  Cases,  173. 
(c)  1  B.  &  L.  247. 
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First,  this  is  not  a  question  of  pleading,  but  simply  _i53il 
an  appeal  for  costs,  which  will  not  be  entertained  by 
this  Court :  Atienborough  v.  Kemp  {a) ;  Richards  v. 
Birlejf  (b) ;  Wilson  v.  Reg.  (c).  The  question  of 
costs  is  one  entirely  in  the  discretion  of  the  Judge  of 
the  Court  below,  and  this  Tribunal  will  not  interfere 
with  its  exercise.  Were  appeals  for  costs  permitted, 
there  would  be  no  limit  to  them.  In  cases,  too, 
where  nominal  damages  only  have  been  given  by  a 
jury  and  approved  by  the  Court,  this  Tribunal  will 
not  interfere  :  The  Bank  of  Van  Diemen's  Land  v. 
The  Bank  of  Victoria  (rf). 

Secondly,  as  regards  the  rules  of  pleading  in  the 
Admiralty  Court.  There  is  no  general  issue  in  the 
pleadings  in  that  Court :  the  form  and  manner  of 
pleading  are  provided  by  the  Rules,  Orders,  and 
Regulations  of  the  High  Court  of  Admiralty,  made 
in  pursuance  of  the  Acts,  3rd  and  4th  VicL  c.  65,  and 
the  17th  and  18th  Vict.  c.  78  {e).  By  sects.  65  and  66 
of  these  rules  (/),  the  modes  of  pleading  hitherto 
used,  as  well  in  causes  by  Act  on  petition,  as  by 
Plea,  and  by  Plea  and  proof,  are  abolished.  Section 
66  provides  that  there  shall  be  but  one  mode  of 
pleading  in  the  Court.  The  first  pleading  to  be 
called  the  petition ;  the  second,  the  answer ;  the 
third,  the  reply  ;  and  the  fourth  the  rejoinder ;  and 
the  subsequent  pleadings,  if  any,  are  to  be  called  as 
they  have  heretofore  been  called  in  causes  by  Act  on 

(a)  14  Moore's  P.O.  Cases,  851. 

(6)  2  Moore's  P.  C.  Gases  (N.S.),  96. 

(c)  4  Moore's  P.  C.  Cases  (N.S.),  807 ;  S.  C.  Law  Rep.  1  P.  0. 
45. 

(rf)  7  Moore's  P.  C.  Cases  (N.S.),  401  ;  S.  C.  Law  Rep.  8  P.  C. 
526. 

(e)  See  Lush.  Ad.  Rep.  Appx.  p.  yii.  (/)  Ibid.  p.  xiv. 
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2i!L  petition  ;  and  the  67th  section  says,  that  every  plead- 
ing is  to  be  divided  into  short  paragraphs,  numbered 
consecutively,  which  shall  be  called  the  Articles  of 
the  pleadings,  and  shall  contain  brief  statements  of 
the  facts  material  to  the  issue.  If,  therefore,  a 
matter  is  intended  to  be  specially  relied  on  as  a 
defence,  it  must  be  specifically  pleaded,  and  that  was 
the  view  the  learned  Judge  of  the  Admiralty  Court 
took,  and  we  contend  he  was  right. 

Sir  Joseph  Napier  : — 

This  petition  has  been  filed  in  the  Court  of  Admi- 
ralty by  the  Owners  of  the  Brigantine  "  Georgiana  " 
against  the  Owners  of  the  '*  Orient^**  for  damage  to 
the  "  Georgiana/*  alleged  to  have  been  done  by,  and 
imputable  solely  to,  the  acts  of  the  Owners  of  the 
"  Orient "  and  their  Servants.  The  answer  to  the 
petition  sets  forth,  first,  a  general  denial  of  the  state- 
ments in  the  petition ;  and,  secondly,  a  special 
defence,  '^  that  the  cause  of  action  in  the  petition 
mentioned,  and  also  the  damage  sought  to  be  re- 
covered for  in  this  cause  by  the  Plaintiffs,  are  respec- 
tively the  same  cause  of  action  and  the  same  damage 
in  respect  of  which  the  Plaintiffs  commenced  an 
action  in  Her  Majesty's  Court  of  Common  Pleas ; 
and  afterwards,  and  before  the  institution  of  this  suit, 
obtained  judgment  therein ;  in  which  said  judgment 
the  said  cause  of  action  became  and  was  merged,  and 
which  said  judgment  was  satisfied  before  the  com- 
mencement of  this  suit."  It  is  admitted  in  the  reply 
that  such  action  was  brought  by  the  Plaintifis,  and 
judgment  recovered,  but  it  is  alleged,  that  it  was  for 
trespass  and  for  wrongful  detention  of  their  Ship, 
whereas  the  present  suit  is  instituted  for  the  recovery 
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of  compensatioD  for  damage  ioflicted  by  the  "Geor-      ^2^^ 

giana''  upon  the  "  Orient.'*     It  is  further  relied  on 

that  this  is  a  proceeding  in  rem^  of  a  different  nature, 

and  not  between  the  same  parties.  ^1^^  "Orient  *' 

Upon  this  state  of  the  pleadings  the  case  came 
before  the  Judge  of  the  Admiralty  Court.  On  behalf 
of  the  Defendants,  a  Witness  (Mr.  Yeo)  was  examined 
who  was  the  principal  Defendant  in  the  action  that 
was  tried  in  the  Court  of  Common  Pleas.  Upon  his 
evidence  it  appeared  that  the  damage  that  was  occa- 
sioned by  the  one  Ship  to  the  other  was  the  result  of 
what  was  done  under  his  orders,  in  the  assertion  of 
what  he  claimed  to  be  his  right.  This  damage  was 
part  of  the  cause  of  action  in  the  proceedings  in  the 
Court  of  Common  Pleas»  which  were  for  trespass  and 
damage,  and  also  for  wrongful  detention  of  the  Ship 
of  the  Plaintiffs.  It  was  the  same  damage  in  sub- 
stance as  is  described  in  the  evidence  on  behalf  of 
the  Plaintiffs  in  this  present  suit  before  the  Judge  of 
the  Admiralty  Court.  Upon  the  evidence  of  Mr.  Yeo 
it  appeared,  that  he  was  the  consignee  of  the  *'  Orient " 
for  sale,  and  that  in  doing  the  acts  that  caused  the 
damage  he  was  acting  on  his  own  responsibility,  in 
the  assertion  of  a  right  claimed  by  himself,  and  not 
as  servant,  or  on  behalf  of  the  Owners.  The  Counsel 
for  the  Plaintiffs  admitted  that  after  this  evidence  he 
could  not  go  on  with  the  case.  The  learned  Judge 
decided  that  the  proceeding  in  the  Admiralty  Court 
could  not  be  maintained,  and  that  the  petition  must 
be  dismissed.  But  he  held  that,  as  this  defence  had 
not  been  specially  set  forth  in  the  pleadings,  he  was 
bound  to  dismiss  the  petition  without  giving  costs  to 
the  Defendants.  He  also  held  that,  in  consequence 
of  his  being  bound  to  act  upon  the  evidence  of  Mr. 
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1S71.  Yeo^  he  was  not  bound  to  take  into  consideration  the 
second  part  of  the  defence,  although  it  was  distinctly 
and  properly  pleaded,  and  his  judgment  upon  it  was 
required  by  the  Counsel  for  the  Defendants.  The 
result  was,  that  he  dismissed  the  petition  without 
giving  to  the  Defendants  any  costs  of  their  defence, 
under  the  general  or.  special  issue. 

Now,  the  first  duty  with  regard  to  the  reception  of 
evidence  upon  which  a  Court  has  to  act  in  a  suit^  is 
to  see  that  the  fact  which  the  evidence  is  offered  to 
prove  or  disprove,  has  been  sufficiently  put  in  issue 
by  the  pleadings.  Here  there  is  a  comprehensive 
denial  of  each  and  all  of  the  material  allegations  in 
the  petition.  It  was  a  just  defence  on  the  part  of  the 
Owners  of  the  "  Orient^^  who  are  sought  to  be  made 
responsible  in  this  proceeding,  although  not  resident 
in  England.  They  in  effect  say  to  the  Plaintiffs,  "We 
require  you  to  establish  and  prove  the  essential  allega- 
tions in  your  petition,  one  of  which  is,  that  the  damage 
of  which  you  complain  was  done  by  us,  or  by  some 
one  for  whose  acts  we  are  responsible.  If  we  are  (as 
you  allege)  legally  responsible,  you  have  been  legally 
satisfied  by  a  proceeding  at  law  in  an  action  in  which 
you  had  the  opportunity  of  making  the  best  case  you 
could  as  to  your  claim  for  this  damage."  It  appears 
on  the  admissions  of  the  Plaintiffs  that,  before  this 
proceeding  was  commenced,  the  sum  for  which  judg- 
ment was  recovered  in  the  action  at  law  had  been 
paid.  If  the  security  for  damages  adjudged  and  not 
paid  was  insufficient,  or  if  the  Owners  of  the  Ship 
were  responsible  but  insolvent,  the  Plaintiffs  would 
have  had  a  cumulative  remedy  by  proceeding  in  rem 
in  the  Court  of  Admiralty;  but  it  could  only  be  to 
realize  one  compensation  for  the  same  cause  of  action. 
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Where  there  is  a  remedy  both  in  personam  and  in  rem  Jflll 
a  person  whb  has  resorted  to  one  of  the  remedies  may» 
if  he  does  not  get  thereby  fully  satisfied,  resort  to  the 
other.  Here  the  Plaintiffs  proceeded  against  the 
party  who  was  the  primary  trespasser,  and  properly 
responsible.  The  amount  of  compensation  for  the 
damage  which  the  law  had  reduced  to  certainty  in  the 
action  had  been  paid  ;  and  having  been  by  the  law  so 
reduced  to  certainty,  and  the  amount  having  been 
paid  before  the  commencement  of  this  proceeding, 
there  was  an  end  of  the  matter  both  in  law  and 
justice. 

A  question  is  made  as  to  what  the  effect  of  the  gene* 
ral  traverse  is  as  to  costs  of  the  defence  admissible 
under  it  when  proved ;  whether  the  Judge  was  bound 
to  decide  the  other  issue  raised  by  the  special  defence, 
which  became  material  only  so  far  as  related  to  the 
costs  on  that  issue;  and  whether  the  judgment,  as 
involving  costs  only,  was  subject  to  an  appeal.  Their 
Lordships  do  not  mean  to  question  or  recede  from 
the  decisions  that  have  been  pronounced  regarding 
not  allowing  an  appeal  for  costs,  but  where  there  has 
been  a  mistake  upon  some  matter  of  law  that  governs 
or  affects  costs — some  matter  that  involves  the  due 
application  of  principles  of  law — the  party  prejudiced 
is  entitled  to  have  the  benefit  of  correction  by  appeal. 
At  Common  Law,  where  there  are  several  issues  raised 
by  the  pleadings,  it  may  be  that  some  are  found  to 
be  quite  immaterial,  and  the  Judge  at  the  trial  has 
the  power  of  discharging  the  jury  from  finding  a  ver- 
dict on  such ;  but  as  to  those  that  involve  a  substan- 
tial question  of  costs,  the  party  interested  has  a  right 
to  have  the  proper  findings  entered  on  the  record, 
in  order  to  secure  the  costs  to  which  he  is  law- 
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^^^^       fully    entitled     on     such     issues:      The    King  v. 
Johnson  (a). 

The  Plaintiffs  are  here  proceeding  against  parties 
who  are  resident  in  a  foreign  Country,  and  they  seek 
to  make  their  claim  available  against  the  Vessel  of 
the  Defendants,  who  have  a  right  to  call  upon  the 
Plaintiffs  to  prove  the  allegations  in  their  petition. 
It  seems  to  their  Lordships  to  be  the  effect  of  the 
general  traverse  and  denial,  that  it  puts  in  issue  the 
material  allegations  in  the  petition  of  the  Plaintiffs, 
and  requires  them  to  prove  their  case  as  alleged. 
According  to  the  general  rule  of  law,  as  stated  by 
Serjeant  WilHams  (3),  whatever  facts  a  Plaintiff  or 
Prosecutor  is  bound  to  prove  on  the  general  issue 
pleaded,  the  Defendant  may  controvert  the  truth  of, 
by  opposite  evidence.  Here  a  material  allegation  is, 
that  the  damage  to  the  Ship  of  the  Plaintiffs  was 
done  by  the  Owners  of  the  "  Orient "  or  their  ser- 
vants, and,  therefore,  it  was  open  to  the  Defendants, 
under  the  general  traverse,  to  controvert  the  truth  of 
this  allegation,  which  the  Plaintiffs  were,  on  the 
other  hand,  called  on  to  sustain. 

The  law  of  the  Court  of  Admiraltv  is  laid  down 
in  the  case  of  The  East  Lothian  (c),  followed  and 
further  explained  by  the  judgment  delivered  by  Lord 
Kingsdown  in  the  case  of  The  Minnehaha  (d). 
In  the  case  of  The  East  Lothian,  where  the  Defen- 
dant in  answer  to  the  petition  stated  a  particular 
defence,  in  addition  to  the  denial  of  the  Plaintiff's 
case,  it  was  held  that  he  was  not  bound  to  prove  bis 
special  defence  as  pleaded  ;  but  that  he  was  at  liberty 

(a)  6  CI.  &  Fin.  60.  (6)  3  Saund.  I68a,  n.  3. 

Ic)  U  Moore's  P.  C.  Cases,  178. 
(d)  15  Moore's  P.  C.  Cases,  133. 
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to  avail  himself  of  the  failure  of  the  Plaintiff  to        ^®'^^- 
make  out  the  case  alleged  in  the  petition.    The  dis-        Yeo 
tinction  is  taken  and  explained  between  the  case  on       tatem. 
the  part  of  the  Plaintiff  and  that  on  the  part  of  the 
Defendant.     The  Plaintiff  is  bound  to  state  distinctly 
what  his  gravamen  is,  and  the  Defendant  has  a  right 
to  call   on  him  to  prove  it  as  it  has  been  stated.     If 
the  Plaintiff  fail  in  this,  the  Defendant  may  say — 
that  is  in  itself  a  good  defence  for  me,  albeit  that  I 
am  unable  to  prove  the  special  defence  which  I  have 
put  forward. 

In  the  judgment  delivered  by  Lord  Chelmsford^ 
after  having  pointed  out  that  the  Defendant  might 
have  contented  himself  with  a  denial  of  the  Plaintiff's 
allegation,  his  Lordship  says,  ^  An  erroneous  allega- 
tion of  the  mode  in  which  the  injury  occurred,  made 
by  way  of  answer  to  a  libel,  does  not  narrow  the 
issue  down  to  the  particular  fact  alleged,  so  as  to 
entitle  the  complaining  party  to  recover,  if  the  proof 
of  it  should  fail.  He  must  rely  upon  the  establish- 
ment of  his  own  case,  and  not  upon  the  failure  of  his 
adversary's,  and  must  succeed  upon  the  truth  of  his 
own  allegation,  or  not  at  all "  (a).  It  is  said  that  in 
a  suit  in  the  Court  of  Admiralty,  if  the  defence  be 
not  distinctly  pleaded,  the  Plaintiff  might  be  taken 
by  surprise.  Now,  there  was  no  difficulty  as  to  this 
in  the  present  suit.  It  was  open  to  the  Plaintiffs,  if 
they  had  grounds  sufficient,  to  have  applied  to  the 
Court  to  alter  or  amend  or  set  aside  the  general  tra- 
verse as  embarrassing.  By  the  77th  rule  of  1859, 
every  pleading  shall  stand  admitted,  if  within  four 
days  from  the  filing  the  adverse  Proctor  does  not  file 
a  notice  of  motion   objecting   to   the  admissibility 

(a)  14  Moore's  P.  G.  Cases,  183. 
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^^  thereof.  No  such  notice  was  filed,  and  no  applica- 
tion was  made  by  the  Plaintiffs,  and,  therefore,  it  must 
be  taken  that  they  consented  to  go  to  trial  on  the 
pleadings  as  they  stood.  It  does  not  appear  that  in 
fact  there  was  any  ground  of  surprise.  On  the  con- 
trary, the  learned  Judge  in  his  judgment  points  out 
that  he  was  himself  obliged  to  take  judicial  cogni- 
zance from  the  report  of  the  proceedings  in  the 
action  at  law  (which  was  put  in  evidence)  that  the 
Plaintiffs  could  not  have  been  ignorant  that  Mr.  Yeo 
was  only  an  Agent  of  the  Owners  of  the  "  Orient " 
for  the  purposes  of  sale.  There  was  no  case,  then, 
for  the  exercise  of  equitable  interference,  because 
there  was  no  danger  of  doing  any  injustice  to  the 
Plaintiffs  by  adhering  to  the  general  rule  of  law  as 
to  the  sufficiency  of  the  general  traverse  to  put  in 
issue  every  material  allegation  of  the  Plaintiffs.  In 
the  judgment  in  The  Minnehaha^  where  the  ques- 
tion was,  whether  negligence  could  be  relied  on  as  a 
defence  where  it  had  not  been  specially  pleaded.  Lord 
Kingsdawn  says :  **  It  is  then  contended  by  the 
Appellants  that  as  to  negligence  or  error  in  judgment 
there  is  no  case  brought  forward  by  the  answer,  and 
that  the  Court  is  precluded  from  inquiry  into  that 
matter.  We  are  not  prepared  to  go  that  length. 
The  Claimants  must  prove  their  own  case ;  they  must 
show  that  the  Ship  being  in  danger  from  no  fault  of 
theirs,  they  performed  services  which  were  not 
covered  by  their  towage  contract,  and  did  all  they 
could  to  [)revent  the  danger"  (a).  He  afterwards 
says:  ''Though  we  think  that  the  Appellants  must 
make  out  their  own  case,  and  that  the  objections  to 
which  we  have  referred  are  open  to  the  Respondents^ 

(a)  15  Moore  8  P.  G.  Oases,  158. 
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Still  in  judging  of  the  effects  of  the  evidence  we  must  Jf^ 
have  regard  to  the  degree  of  notice  which  was  given 
by  the  Respondents  to  the  Appellants  of  the  nature 
of  the  objections  on  which  it  was  intended  to  rely.  ^orint** 
Certainly  the  defence  here  is  so  framed  that,  although 
it  puts  in  issue  all  the  facts  alleged  by  the  Appellants, 
it  does  not  give  them  notice  of  any  particular  point 
to  which  their  evidence  should  be  especially  di- 
rected *•  (a).  The  general  traverse  was  taken  to  be 
legally  sufficient  to  put  in  issue  the  allegations  that 
were  material  to  the  Plaintiff's  case,  but  subject  to 
such  equitable  treatment  as  would  give  no  undue 
advantage  to  the  Defendant  from  not  having  put 
forward  his  defence  specially.  Here  the  essential  defect 
in  their  case  was  known  to  the  Plaintiffs  before  the 
suit  was  commenced  ;  the  defence  as  pleaded  required 
them  to  prove  their  case  ;  they  made  no  application 
to  the  Court  to  amend  or  set  aside  the  general  tra- 
verse, or  for  leave  to  discontinue  the  suit ;  but  when 
the  evidence  of  Mr.  Yeo  was  given,  they  admitted 
that  their  proceeding  against  the  Defendants  could 
not  be  maintained.  The  Court,  certainly,  was  not 
bound  to  interfere  in  order  to  assist  a  proceeding 
which  was  admitted  to  be  unfounded  ;  and  this  must 
be  taken  to  have  been  known  to  the  Plaintiffs  and 
their  advisers  before  this  suit  was  commenced.  It 
was  an  abuse  and  perversion  of  the  procedure  of  the 
Court  of  Admiralty  for  the  unjust  and  illegal  pur- 
pose of  trying  to  augment  the  compensation,  which 
had  been  legally  assessed  and  paid  to  the  Plaintiffs, 
in  respect  moreover  of  acts  done,  for  which  these 
Defendants  were  not  responsible  in  any  Court.  As 
to  the  general  traverse,  it  was  legally  sufficient  to  put 

(a)  15  Moore's  P.  0.  Cases,  p.  160. 
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the  Plaintiffs  upon  strict  proof  of  their  case,  and  to 
admit  the  Defendants  to  controvert  any  of  the 
material  allegations  in  the  petition.     If  these  were 

Th  "^  t"  P^'  ^^  ^®^^®  ^^  ^  ^^^™  *^^^*  ^^^  embarrassing,  the 

remedy  was  by  a  motion  to  the  Court.     If  the  form 

was  inadmissible  and  insufficient,  the  evidence  of  Mr. 
Yeo  as  to  his  limited  agency  ought  to   have   been 
objected  to  on  the  part  of  the  Plaintiffs ;  the  learned 
Judge  ought  to  have  been  called  on  not  to  receive  it ; 
or  when  it  was  found   what  the  effect  of  it  was,  he 
should  have  been  requested  to  strike  it  out  of  his 
notes  as  inadmissible.    A  Judge  is  not  at  liberty  to 
act  upon  evidence  that  he  does  not  hold  to  be  admis- 
sible on  some  one  of  the  issues  raised  by  the  plead- 
ings.    Indeed,  the  learned  Judge  of   the   Court  of 
Admiralty  said  that  he  *'  must  not  reject  the  evidence, 
but   must   apply   it   to   the   general  averments  and 
denial/'     How  could  this  be   allowed   unless   these 
averments  and  denial  were   legally  sufficient?     He 
was   not   required    by   the   Plaintiffs  to  exercise  an 
equitable  control,  or  to  make  any  order  alleged  to  be 
material  to  the   assertion   of  the    Plaintiffs'    rights. 
The   leading  Counsel   for   the   Plaintiffs  not  having 
objected  to  the  admissibility  of  the  evidence  of  Mr. 
Yeo^  and  having  admitted  that  it  could  not  be  con- 
troverted, upon  that  issue  and  upon  the  very  right  of 
the  case  there  was  an  end   of  the   Plaintiffs'  suit, 
which  ought  never  to  have  been  commenced.     But, 
although  there  was  so  far  an  end  of  the  case,  it  did 
not  follow  that  the  other  defence  that  was  raised  was 
not  also  to  be  decided  as  required  on  behalf  of  the 
Defendants  as  material  to  them,  at  least  in  respect  of 
costs. 

Their  Lordships,  therefore,  are  of  opinion,  that  the 
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defeoce  admitted  uader  the  general  traverse,  and  ^^7^* 
established  by  Mr.  Yeo^s  evidence,  should  have  been  Tko 
followed  by  the  legal  result  as  to  costs ;  and  as  to  the  tatim. 
other  defence,  that  it  ought  also  to  have  been  decided 
in  favour  of  the  Defendants,  with  a  like  result  as  to 
costs.  It  is  only  necessary  to  look  into  the  pleadings 
and  proceedings  in  the  action,  and  at  the  way  in 
which  the  learned  Lord  Chief  Justice  of  the  Common 
Pleas  left  the  case  to  the  jury,  to  see  that,  in  point 
of  law,  the  claim  for  damage  to  the  Plaintiffs'  Ship 
was  substantially  comprehended,  and  compensation 
was  adjudged  in  that  action.  This  has  been  paid, 
and  the  present  suit  should  not  have  been  instituted. 
Their  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  that  this  appeal  be  allowed,  and  that  the 
judgment  that  has  been  pronounced  by  the  learned 
Judge  of  the  Admiralty  Court  be  varied,  by  directing 
that  the  suit  be  dismissed  with  costs :  the  Appellants 
to  have  their  costs  of  this  appeal. 
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ON  APPEAL  FROM  THE  SUPREME  COURT 

OF  CEYLON. 


John  Gavin  ...        -     Appellant; 

AND 

Jambs  Farquhau  Haddbn     -        -     Respondent.* 

5th,  6th,  7th,  jLHIS  suit  was  in  the  nature  of  an  action  of  eject- 

^  juiy,^       ment  to  recover  possession,  with  mesne  profits,  of  a 

^2^^     Coffee  plantation,  and  land  called  Dodangalle  KeUe, 

Bond  and    in  the  District  of  Kandy,  in  the  Island  of  Ceylon^ 

SS^pur-   the  lands  being  part  of  the  estate  of  Martin  Lindsay 

Ord^^fCo^  deceased  ;  and  to  set  aside  an  instrument  containing 

byoneExecu-  a  Bond,  and  a  declaration  of  hypothecation  or  Mort- 

TMUtor'awal  gage,  dated  the   8th  of    July,   1848,  executed    by 

^^  for  the  ^^^^^  Baird  Lindsay,  one  of  the  Executors  and 

necessary  ex-   Devisees  in  trust  under  the  Will  of  Martin  Lindsay, 

penses  for  the 

th^'^to*  ^^       *  Present :—  Sir  James  William  Colvile.  Sir  Joseph  Napier, 
and  a  Fiscal     Bart.,  the  Lord  Justice  James,  and  the  Lord  Justice  Melliah. 
sale  in  execu- 
tion of  a  decree  in  consequence  of  the  default  in  payment  by  such  Mort- 
gagor, upheld  ;  notwithstanding  an  attempt  to  repudiate  the  mortgage 
and  set  aside  the  sale  by  a  co-Executor  and  Devisee  in  trust  under  the 
Will  of  the  Testator  on  an  allegation  of  collusion  with  the  Purchaser, 
and  that  such  co-Executor  was  not  a  party  to  the  mortgage. 

The  Supreme  Court  at  Ceylon  being  a  Court  of  Law  and  Equity,  it  is 
in  accordance  with  the  practice  of  that  Court,  that  for  moneys  bond  fide 
adyanced  to  an  Executor  or  Administrator  for  the  purposes  of  the  estate 
which  he  represents,  a  suit  may  be  sustained  against  him  in  his  repre- 
sentatiye  character,  and  jud^ent  and  execution  had  against  the  Testa- 
tor's or  Intestate's  estate ;  if,  howeyer,  the  Executor  or  Administrator 
deals  with  such  estate  in  breach  of  his  duty,  a  person  who  is  party  to 
such  dealings,  or  takes  any  property  of  the  Testator  with  knowledge  of 
a  breach  of  trust,  will  not  oe  aUowed  to  retain  any  benefit  therefrom. 

An  Executor  by  the  law  in  force  in  Ceylon  has  the  same  powers  as  an 
Enelish  Executor,  with  the  addition  that  it  extends  to  immoyeable  as 
well  as  moyeable  property. 
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in  substitution  of  a  previous  Bond  given  by  bim ;  ^If^ 
both  Bonds  having  been  made  in  favour  of  William 
Clerihew,  the  latter  in  pursuance  of  an  Order  of  the 
District  Court  of  Kandy,  empowering  David  Baird 
Lindsay  to  mortgage  the  real  estate  of  the  Testator 
for  special  purposes  therein  mentioned  ;  and,  further, 
to  set  aside  the  sale  of  the  Dodangalle  Kelle  estate, 
effected  at  the  instance  of  the  Appellant  by  the  local 
Fiscal^  in  execution  of  a  Decree  of  the  District  Court 
of  Kandy,  in  a  suit  for  enforcing  the  second  Bond, 
brought  by  William  Clerihew  against  David  Baird 
Lindsay  as  sole  Defendant  therein. 

The  principal  questions  raised  in  the  Courts  below 
were,  first,  whether  David  Baird  Lindsay  alone  had 
sufficient  legal  power  and  authority  to  mortgage  the 
real  estate  of  Martin  Lindsay  the  Testator ;  secondly, 
whether,  if  so,  the  execution  and  granting  of  the 
second  Bond  was  a  valid  exercise  by  David  Baird 
Lindsay  of  such  power  and  authority,  by  virtue 
either  of  the  Order  of  the  District  Court,  or  of  a 
Power  of  Attorney,  executed  by  his  co-trustees; 
thirdly,  whether  the  proceedings  and  the  judgment 
of  the  District  Court  of  Kandy  in  the  suit  for  enforc- 
ing the  second  Bond  were  regular  or  binding  on  the 
Respondent  and  his  co-trustees  in  Scotland;  fourthly, 
whether  the  seizure  and  sale  of  the  Dodangalle  Kelle 
estate  by  the  Fiscal  in  execution  of  the  judgment 
were  regular  and  vahd,  and  binding  on  the  Respon- 
dent and  his  co-trustees^  against  the  estate  of  the 
Testator,  Martin  Lindsay,  or  invalid  by  reason  of  the 
alleged  collusion  and  fraud  of  the  Appellant  and 
Clerihew  in  relation  to  such  sale;  and,  fifthly, 
whether  the  Appellant  was  in  bond  fide  possession 
of  the  Dodangalle  Kelle  estate,  or  a  wrongdoer,  as 
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1871.        asserted  by  the  Respondent ;  and,  lastly,  whether  the 
Gaviv       Appellant  had  full  notice  of  the  right  and  title  of 
Hadsbk.     ^^^  Respondent  and   his  co-trustees  in  Scotland  to 
the  Dodangalle  Kelle  lands,  prior  to  the  sale  and  his 
purchase  thereof,  of   their   determination  to   assert 
such    right   and  title   by  suit,   and   to   contest  the 
validity  of  the  title  of  the  Appellant  as  Purchaser 
under  the  judgment  and  sale,  previous  to  his  com- 
mencing the  cultivation  of  such  estate. 
The  facts  of  the  case  were  as  follows : — 
The  above-named  Colonel  Martin  Lindsay  was  a 
native  of  Scotland,  and  domiciled  there  at  the  time 
of  his  death  at  Kandy  in  the  year  1847. 

By  his  Will,  dated  the  21st  of  December,  1844, 
after  certain  bequests  to  his  Wife,  he  devised  his 
share  in  an  estate  called  Majawelle,  and  also  his  three 
undivided  fourth  parts  of  the  Dodangalle  Kelle 
estate,  to  the  remaining  one-fourth  part  of  which  he 
declared  in  his  Will  that  his  Son,  David  Baird 
Lindsay ,  was  entitled,  and  also  all  other  property, 
whether  real,  personal,  or  mixed,  belonging  to  him 
in  the  Island  of  Ceylon,  unto  and  to  the  use  of  his 
Wife,  Elsy  Lindsay  (since  deceased),  David  Baird 
Lindsay,  Henry  Lindsay,  James  Hadden  (also  since 
deceased),  and  the  Respondent,  their  heirs.  Executors, 
and  Administrators,  upon  trust  to  manage  and 
cultivate  the  same  in  such  manner  as  they,  his 
Trustees,  should  think  most  for  the  benefit  of  the 
persons  who  should  be  entitled  thereto  under  his 
Will ;  and  as  he  therein  stated,  he  believed,  that  the 
shares,  plantations,  and  premises  would  become  more 
valuable,  from  year  to  year^  he  declared  it  to  be  his 
most  earnest  desire  that  his  Trustees  might  continue 
to  manage  the  same  as  long  as  might  be  practicable 


CASES   BEFORE  THE   PRIYT  COUNCIL.  93 

without  bringing  the  same  to  a  sale,  but,  neverthe-  ^}i^ 
less,  that  such  declaration  should  not  have  the  effect  Oativ 
of  preventing  the  sale  of  the  same  if  his  Trustees  Haddev. 
should  think  proper  ;  and  the  Testator  also  declared, 
that  his  Trustees  should  stand  seized  and  possessed  of 
the  premises  and  the  clear  gains  to  be  derived  there- 
from upon  certain  trusts  for  the  beneGt  of  his  Wife 
and  Children ;  and  he  provided  that  any  one  or  more 
of  his  Sons  who  might  feel  disposed  to  take  the 
management  of  the  estate  and  premises,  and  for  that 
purpose  to  reside  in  Ceylon,  should  be  at  liberty  to 
do  so  if  his  Trustees  should  consider  the  same  to  be 
advantageous,  but  not  otherwise;  and  he  declared 
that  the  Son  or  Sons  so  for  the  time  being  acting  in 
the  management  of  the  estate  and  premises  should  be 
considered  as  the  Agent  or  Agents,  and  be  subject  to 
the  control  and  direction  of  his  Trustees  in  the 
management  thereof  or  otherwise  relating  thereto ; 
and  he  empowered  his  Trustees,  if  and  when  they 
thought  fit,  to  sell  the  shares,  plantations,  and  pre- 
mises ;  and  he  gave  all  the  residue  of  his  real  and 
personal  estate  (except  real  or  heritable  property  in 
Scotland)  to  the  same  Trustees  upon  trust  for  sale 
and  conversion,  and  to  stand  possessed  of  the  pro- 
ceeds  thereof  upon  certain  trusts  for  the  benefit  of 
his  Wife  and  children ;  and  he  appointed  Elsy 
Lindsay,  David  Baird  Lindsay,  Henry  Ldndsay, 
James  Hadden,  and  James  Farquhar  Hadden,  the 
Respondent,  Executors  of  his  Will,  and  he  devised 
all  hereditaments  vested  in  him  as  Trustee  for  an 
estate  of  freehold  unto  the  same  Trustees,  tbeir  heirs 
and  assigns,  upon  the  trusts  affecting  the  heredita« 
ments  respectively. 

On  the  death  of  the  Testator,  his  Son,  David  Baird 
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^871.        Lindsay^  with   the  concurrence  of    Ehy   lAndscof^ 

Gatiit       James  Hadden^  and  the  Respondent,  continued  to 

Hapdeh.     manage  and  cultivate  the  Testator's  estates  in  Ceylon. 

Elsy  Lindsay,  James  Hadden,  and  the  Respondent, 
proved  the  Will  of  the  Testator  in  Scotland,  in  AprUt 
1 847»  and  David  Baird  Lindsay,  on  exhibiting  an 
exemplification  of  the  Will,  proved  it  in  Ceyhn,  in 
June  in  the  same  year ;  Henry  Lindsay  AxA  not  prove 
or  accept  the  trusts  of  the  Will. 

In  April,  18479  David  Baird  lAndsay^  then 
resident  in  Ceylon^  borrowed  from  the  Defendant, 
WiUiam  Clerihew,  £1,000,  for  the  purpose  of  carry- 
ing on  the  cultivation  of  the  Testator's  estates,  and 
to  secure  the  repayment  thereof  executed  and  delivered 
his  personal  Bond,  dated  the  28th  of  ApriU  1847, 
whereby  he  acknowledged  himself  to  be  indebted  to 
Clerihew  in  the  principal  sum  of  £1,000,  and  declared 
that  he  mortgaged  to  his  Obligee  certain  heredita* 
ments  belonging  to  himself,  and  certain  other  here- 
ditaments belonging  to  one  Thomas  Hunter ^^a  security 
for  the  payment  of  the  sum  borrowed  with  interest ; 
and  he  covenanted  either  to  grant  unto  Clerihew, 
within  nine  calendar  months  from  the  5th  of  April, 
then  instant,  or  at  any  earlier  period,  if  practicable, 
another  Bond  in  the  place  of  that  Bond  for  the  above 
sum  of  £1,000  and  the  interest  thereof,  mortgaging 
as  securitv  for  the  same,  in  lieu  of  the  therein  afore- 
said  lands  and  premises,  so  much  of  a  certain  other 
Coffee  plantation  called  the  RajaweUe  estate,  as  be- 
longed to  the  heirs  of  the  Testator,  and  also  the 
tract  of  land  called  DodangaUe  KeUe,  but  conditioned 
upon  David  Baird  Lindsay^ s  ''  securing  due  and 
legal  powers  and  authorities  from  the  heirs  of  Martin 
Lindsay  so  to  mortgage  both  the  aforesaid  lands  and 
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plantations/'  or  to  lodge  the  sum  of  £1,000  in  the      J53^ 
name  of  Clerihew^  in  manner  therein  mentioned. 

On  the  28th  of  February,  1848,  Richard  James 
Smith,  as  Proctor  on  behalf  of  David  Baird  Lindsay, 
and  at  the  instance  of  the  Oriental  Bank,  applied  to 
a  Judge  of  the  District  Court  of  Kandy  for  authority 
to  mortgage  the  landed  property  of  the  Testator  in 
Ceylon,  with  the  view  to  discharge  the  claims  on  the 
estate,  and  to  meet  the  necessary  expenses  attending 
the  up-keep  and  cultivation  of  the  Plantation  belong- 
ing thereto,  and  praying  for  the  authority  of  the 
Court  to  mortgage  so  much  of  the  landed  property 
of  the  deceased  as  should  be  sufficient  to  raise 
£12,000,  to  be  applied  for  the  purposes  aforesaid. 

By  an  Order  of  the  Judge  dated  the  same  day,  it 
was  ordered,  that  David  Baird  Lindsay,  as  such  Exe- 
cutor, be  empowered  to  mortgage  so  much  of  the 
landed  property  in  Ceylon  of  the  Testator  as  should 
be  sufficient  to  raise  a  sum  of  £12,000,  to  be  appro- 
priated towards  the  payment  of  the  debts  of  the 
Testator,  and  the  management  and  cultivation  of  the 
plantation  belonging  to  his  estate. 

On  the  8th  of  July,  1848,  David  Baird  Lindsay 
executed  and  delivered  to  the  Defendant,  Clerihew, 
another  Bond  •  in  substitution  for  the  first,  whereby 
he  declared  himself  to  be  indebted  to  the  latter  in 
£1,000,  being  the  same  sum  as  above  already  men- 
tioned. This  second  Bond  being  granted  without 
any  new  consideration,  under  the  condition  or  stipula- 
tion contained  in  the  former  Bond. 

On  the  12th  of  March,  1853,  Clerihew  filed  his 
libel  in  the  District  Court  of  Kandy  in  suit  No. 
26,485,  against  David  Baird  Lindsay,  as  Executor 
of   the  estate  of    Martin   Lindsay,  to   recover  the 
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_^5^i[^     principal  and  interest  then  due  on  the  Bond  of  the 
8th  of  July,  1848. 

On  the  27th  of  Aprils  1853,  a  writ  of  sequestra- 
tion was  issued  out  of  the  Court  against  the  property 
of  David  Baird  Lindsay  personally  until  he  should 
appear  in  the  suit,  and  by  virtue  of  which  writ  the 
Dodangalle  KeUe  estate  was  seized  and  sequestered. 
On  the  20th  of  May^  1853,  Clerihew,  the  Plaintiff 
in  that  suit,  applied  for  and  obtained  an  Order  that 
proclamation  should  be  made  on  the  25th  and  30th 
of  the  same  month,  which  was  made  accordingly. 

After  an  ex  parte  trial,  in  the  absence  of  Damd 
Baird  Lindsay^  a  decree  was  obtained  on  the  13tb 
of  June^  1 853,  in  the  suit,  to  the  effect,  that  Bavid 
Baird  Lindsay,  as  Executor  of  the  estate  of  Martin 
Lindsay,  should  pay  to  Clerihew  the  sum  of  £1,000, 
with  interest  at  12  per  cent,  from  the  5th  of  July, 
1848,  until  payment  and  costs  of  suit. 

Execution  was  issued  on  the  16th  of  June,  1853, 
under  the  decree  against  the  houses,  lands,  goods, 
debts,  and  credits,  of  the  Testator,  Martin  Lindsay. 

On  the  24th  oi  June,  1853,  a  Notice  was  published 
of  an  intended  ^*  FiscaPs  sale,"  on  the  18th  of  July, 
1863,  at  the  spot  of  the  Dodangalle  KeUe  Estate, 
described  therein  as  '^  belonging  to  the  Defendant " 
in  the  suit. 

Clerihew,  the  Plaintiff,  left  Ceylon  for  Scotland 
during  the  progress  of  the  last-mentioned  proceedings, 
viz.,  at  the  end  of  March,  1833,  and  David  Baird 
Lindsay,  the  Defendant  in  that  suit,  was  absent 
during  the  whole  of  those  proceedings.  It  was 
alleged  by  the  Respondent  that  before  Clerihew  left 
Ceylon,  a  secret  arrangement  had  been  made  by  him 
with  the  Appellant,  by  which,  among  other  things, 
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it  was  agreed  that  the  Appellant  should  become  the 
Purchaser  of  the  Dodangalle  Kelle  estate  at  a  nominal 

V, 

pi'JCe.  Uaddew. 

The  estate  was  submitted  to  sale  by  the  Fiscal 
pursuant  to  notice,  on  the  18th  of  July,  1853,  and 
the  Appellant,  who  attended  the  sale  in  person, 
became  the  Purchaser  for  the  sum  of  £100.  Two 
days  later  the  estate  was  conveyed  by  the  Fiscal  to 
the  Appellant,  and  in  the  de^d  of  conveyance  it  was 
stated,  that  the  writ  of  execution  directed  the  lew 
to  be  made  of  the  "Houses,  lands,  goods,  debts  and 
credits  of  David  Baird  Lindsay,  Executor  of  the 
estate  of  Martin  Lindsay y^'  the  fact  being,  as  it  was 
alleged,  that  the  direction  contained  in  the  writ  was 
for  the  levy  to  be  made  of  the  Houses,  lands,  goods, 
debts,  and  credits  of  Martin  Lindsay.  The  sale,  it 
was  also  alleged,  was  made  without  any  notice  to, 
or  communication  with,  the  Respondent  or  his  co« 
trustees. 

Previously  to  the  above  sale  both  the  Appellant 
and  Clerihew  were  aware  that  a  suit  was  then  pend- 
ing between  the  Respondent  and  the  Oriental  Bank 
Corporation,  for  the  purpose  of  setting  aside  the 
sale  of  the  Rajawelle  estate,  which  formed  part  of 
the  Testator's  estate,  and  which  had  been  seized  in- 
execution  and  sold  to  the  Oriental  Bank  in  that  suit, 
previously  brought  on  a  similar  Bond  and  declara- 
tion of  mortgage  purporting  to  be  executed  by 
David  Baird  Lindsay,  and  in  pursuance  of  an  Order 
of  the  District  Kandy  Court  of  the  28th  of  February, 
1848. 

It  was  alleged  by  the  Respondent,  that  by  the 
secret  agreement  above  referred  to,  the  Appellant 
was  to  take    over  the   estate  and  pay  to  Clerihew 
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^®^^-  £1,616,  which  was  the  amount  then  due  on  the  Bond 
of  the  8th  of  July^  1848,  for  principal  and  interest, 
and  to  pay  subsequent  interest  at  10  percent.,  and 
that  it  was  part  of  the  same  agreement  that  Cleri- 
hew should  make  advances  by  way  of  loan  to  the 
Appellant  at  the  same  rate  of  interest,  in  order  to 
enable  him  to  plant  out  and  cultivate  the  estate. 

It  appeared  that  this  arrangement  was  reduced  into 
writing  on  the  19th  of  Marchy  1853,  in  a  Letter,  of 
that  date,  but  it  was  alleged,  that  the  terms  were 
never  communicated  to  David  Baird  Lindsay^  or  to 
the  Respondent,  although  the  amount  of  the  writ  of 
execution  was  thereby  substantially  satisfied  prior  to 
the  sale. 

The  Appellant  paid  to  the  Fiscal  the  £100  bid  at 
the  sale,  and  the  Fiscal  put  him  in  possession  of  the 
lands.  The  Appellant,  however,  credited  Clerihew 
with  £1,616,  for  the  purchase  of  the  estate,  with  interest 
on  the  principal  secured  by  the  Bond  to  the  time  of  the 
sale.  The  judgment  on  record  in  the  action  on  the 
Bond  was  allowed  to  remain  unsatisfied  for  all  but 
£100,  and  the  writ  of  execution  remained  in  force. 

After  the  above  sale,  and  before  the  Appellant 
commenced  laying  the  lands  out  and  planting  them 
as  a  Coffee  estate.  Clerihew  instructed  bis  Brother, 
Francis  Clerihew ^  residing  in  Aberdeen^  to  call  oq 
the  Respondent,  and  endeavour  to  obtain  from  him 
and  his  co«trustees  such  a  Deed  as  would  cure  the 
defect  of  title  in  the  purchased  estate.  Francis 
Clerihew  accordingly  had  an  interview  with  the 
Respondent,  when  he  informed  him  that  his  Brother 
had  sold  the  estate,  and  that  he  wished  to  make  the 
title  good,  which  he  could  not  do  without  the  Re- 
spondent's signature  and  Mrs.  Lindsay^   the  only 


CASES  BEFORE  THE   PRIVY    COUNCIL.  99 

remaining  Executors  at  that  time  in  England.  The  ^^^^• 
Respondent  refused  to  accede  to  this  proposal, 
stating  that  he  and  his  co-trustees  were  carrying  on 
the  suit  to  recover  the  Rajaivelle  estate,  and  were 
not  likely  to  do  anything  to  invalidate  that  claim ; 
and  further,  that  if  they  were  successful  in  that  suit, 
they  would  then  proceed  for  the  Dodangalle  Kelle 
estate.  The  delay  was  alleged  to  be  necessary,  because, 
by  the  seizure  of  the  Rajawelle  estate,  which  was  the 
principal  property  of  the  Testator,  the  Executors 
were  left  without  funds,  and  so  were  unable  to  take 
steps  to  recover  the  Dodangalle  Kelle  estate,  which 
the  Respondent  then,  for  the  first  time,  learnt  had 
been  sold. 

Notwithstanding  such  notice  to  the  Appellant  and 
Clerihew  of  the  intention  of  the  Trustees  to  dispute 
the  validity  of  the  sale,  and  to  take  legal  proceed- 
ings to  recover  the  estate,  the  Appellant  proceeded 
to  cut  down  the  Forest,  and  to  open  and  plant 
the  estate  with  coffee  plants,  by  means  of  moneys 
lent  to  him  by  the  Defendant,  Clerihew,  after  such 
notice. 

The  first  decree  of  the  District  Court  of  Kandy  in 
the  Rajawelle  suit  was  made  on  the  16th  of  Aprils 
18.55,  in  favour  of  the  Plaintiffs  (the  Respondent 
and  Hadden\  as  such  Trustees  as  aforesaid,  but  that 
decree  was  appealed  from  to  the  Supreme  Court  of 
Ceylon,  and  that  Court,  by  its  decree,  reversed  the 
decree  of  the  Lower  Court,  and  dismissed  the  suit 
with  costs.  The  Respondent  and  his  co-trustee 
appealed  against  the  decree  of  the  Supreme  Court 
to  Her  Majesty  in  Council,  and  on  the  23rd  of  June, 
1860,  the  Judicial  Committee  by  their  judgment 
reversed  the  decree,  and  restored  the  decree  of  the 
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1871.        Lower  Court  with  certain  modifications  as  to  mesne 
profits  (a). 

On  the  23rd  of  January,  1863,  the  Respondent, 
as  surviving  Trustee,  commenced  the  suit  out  of 
which  the  present  appeal  arose,  by  filing  his  libel  in 
the  District  Court  of  Kandy  against  the  Appellant 
and  Clerihew  and  David  Baird  Lindsay^  stating  the 
principal  facts  before  related,  and  praying  a  declara- 
tion and  decree  that  the  Bond  of  the  8th  of  July, 
1848,  was  null  and  void  so  far  as  regarded  the 
Respondent  and  the  trust  estate  of  the  Testator,  and 
further  that,  by  no  proceedings  in  the  suit  of  "  Cleri- 
hew V.  Lindsay  "  could  the  rights  of  the  Respondent, 
as  such  Trustee,  and  the  estate  of  the  Testator,  be 
in  any  way  legally  affected ;  and  that  by  no  proceed- 
ings had  in  the  suit  and  under  the  decree  therein  in 
respect  to  the  execution  ai^ainst  the  estate  of  the 
Testator,  and  the  sale  thereupon  of  the  DodangaUe 
KeUe  estate,  did  the  same  or  any  part  thereof  legally 
pass  to  or  become  the  property  of  the  Appellant ; 
and  praying  that  the  decree  and  execution  obtained 
in  the  suit,  and  also  the  sale  (charged  to  have  been 
brought  about  collusively  and  fraudulently  as  before 
stated)  might  be  set  aside,  and  that  the  Respondent 
might  be  put  into  possession  of  the  estate  on  behalf 
of  himself  as  such  Trustee,  and  those  whose  inte- 
rests he  represented;  and  also  that  tRe  Appellant,  and 
Clerihew,  and  David  Baird  Lindsay^  might  be  decreed 
to  pay  to  the  Respondent,  as  such  Devisee  in  trust, 
and  as  for  mesne  profits,  the  sum  of  £20,000,  with 
interest  and  costs  of  suit,  and  for  further  relief. 

The  Appellant,    by   his  amended  answer,  alleged 
that  David  Baird  Lindsay  and  EUy  Lindsay  alone 

(a)  See  the  case  reported  13  Moore's  P.  0.  Cases,  p.  401. 
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accepted  or  acted  in  the  execution  of  the  tiusts  of  ^J^Jil 
the  Will,  as  regarded  the  Testator's  landed  property 
in  Ceylon,  and  that  Elsy  lAndsay  did  not  act  in  the 
execution  of  or  accept  such  trusts  until  after  the 
period  at  which  the  £1,000,  was  lent  to  David  Baird 
Lindsay  by  Clerihew,  as  therein  stated  ;  and  also 
alleged  that  David  Baird  Lindsay,  being  the  only 
one  of  the  persons  named  as  Trustees  and  Executors 
who  resided  in  Ceylon,  immediately  upon  the  death 
of  the  Testator  accepted  and  acted  in  the  execution 
of  the  trusts  thereof,  and  thenceforward  continued 
solely  to  manage  and  administer  the  property  and 
estate  of  the  Testator  in  Ceylon,  and  to  execute  the 
trusts  of  his  Will  in  relation  thereto,  with  the  privity 
and  knowledge  of  the  other  Executors  and  Trustees, 
not  only  without  objection  from  any  of  them,  but 
with  their  actual  concurrence  and  express  desire ; 
and  it  was  alleged  that  the  estate  of  the  Testator  at 
liis  death  was  heavily  indebted  to  the  Oriental  Bank 
Company  and  to  Messrs.  Hudson,  Chandler,  &  Co., 
Agents  in  Ceylon,  in  respect  of  advances  for  the 
cultivation  and  up-keep  of  the  Rajawelle  Coffee  planta- 
tion, which  formed  part  of  his  estate,  and  which  by 
his  Will  he  desired  should  be  retained  in  specie,  if 
possible ;  and  that  David  Baird  Lindsay,  in  or  shortly 
prior  to  Aprils  1847,  accepted  the  trusts  of  the  Will, 
and  undertook  the  management  and  direction  of  the 
estate,  and  being  the  only  one  of  the  Trustees  and 
Executors  who  had  done  so,  and  money  being  re- 
quired for  paying  the  expenses  of  the  cultivation  and 
up-keep  of  the  Rajawelle  plantation,  or  other  the 
purposes  of  the  Testator's  estate,  borrowed  from 
Clerihew  £1,000  for  the  purpose  of  providing  funds 
for  meeting  such  expenses,  and  as  a  security  for  the 
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^^^  payment  thereof  to. him  with  interest,  executed  to 
Gaviit  him  the  Bond  of  the  28th  of  April,  1847,  aforesaid, 
Haddeit.  which  the  Appellant  insisted  created  a  valid  obliga- 
tion upon  the  estate  of  the  Testator,  and  also  upon 
David  Baird  Lindsay  personally  and  individually ; 
and  he  alleged,  that  the  £1,000  so  borrowed  was  paid 
to  Hunter^  the  Manager  of  Hudson^  Chandler,  &  Co/s 
business,  for  the  purposes  of   the  RajaweUe  estate, 

and  was  carried  bv  the  Firm  to  the  credit  of  the 

* 

estate,  and  that  the  other  Trustees  and  Executors 
were  made  acquainted  with  the  fact  of  £1,000  having 
been  so  borrowed  and  applied,  and  that  they  never 
made  any  objection  thereto.     The  Defendant  also, 
by  his  answer,  relied  upon  the  Order  of  the  Judge 
of    the   District   Court   of   Kandy   of    the   28th   of 
February,  1848,  and  insisted  that  if  at  the  time  at 
which  the  same  was  obtained,  there  were  any  persons 
in  England  who  had   accepted  the  office  of  Trustees 
of  the  Testator's  Will,  as  regarded  his  estate  in  Ceylon 
or   otherwise,   the   Order    was   obtained   with   their 
knowledge  and    sanction,  and  without  any  conceal- 
ment or  untruth  whatsoever  ;  and  that  if  they  did 
not  know  of  the  Order  having  been  obtained  at  the 
time  at  which  it  was  obtained,  they  became  acquainted 
therewith  at  a  subsequent    period,    and   before  the 
Appellant  purchased    the  Dodangalle  Kelle    lands, 
and  either  approved  thereof,  or  made  no  objection 
thereto.     The  Appellant  denied  that  the  Bond  of  the 
8th   of  July,    1848,     was    granted    for    securing  a 
personal  debt  of  David  Baird  Lindsay,  and  insisted 
that  the  same  was   granted   in   substitution   of   the 
previous  Bond  of  the  28th  of  April,    1847,  and   he 
denied  that  the  debt  in  respect  of  which  the  suit  of 
**  Clei'ihew  v.   Lindsay  "  was  instituted  was  therein 
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treated  as  the  private  debt  of  David  Baird  Lindsay^  J^lb 
and  alleged  that  it  was  treated  as  the  debt  of  the  Gaviit 
Testator^s  estate,  and  also  of  David  Baird  Lindsay  hadden. 
personally.  The  answer  admitted  that  David  Baird 
Lindsay  was  absent  from  the  Island  at  the  time  of 
the  institution  of  the  suit,  but  alleged  and  insisted 
that  nevertheless  all  the  proceedings  therein  were 
strictly  regular.  The  Appellant  also  insisted,  that 
proceedings  to  set  aside  the  decree  ought  to  have 
been  taken  within  four  years  from  the  date  thereof, 
and  relied  upon  the  alleged  laches  of  the  Respondent 
in  instituting  such  proceedings,  and  denied  that  the 
Dodangalle  Kelle  lands  was  worth  £2,000  at  the 
time  of  sale  as  in  the  libel  stated.  The  answer  also 
insisted,  that  the  Appellant  purchased  the  land  for 
himself  at  the  Fiscars  sale,  solely,  and  not  on  behalf 
of  himself  and  CleriheWy  and  that  there  was  no 
arrangement  or  agreement  between  them  that  Clerihew 
should  have  any  share  therein.  The  answer  further 
denied' that  the  institution  of  the  suit,  or  the  fact  of 
the  sale,  was  concealed  from  David  Baird  Lindsay, 
but  alleged  that  on  the  contrary  he  was  fully  aware 
thereof;  and  the  Appellant  insisted,  that  he  was  a  Pur- 
chaser for  valuable  consideration  without  knowledge 
or  notice  of  any  of  the  facts  relied  on  by  the  Respon- 
dent as  grounds  for  setting  aside  the  sale,  and  that 
since  the  sale  he,  the  Appellant,  had  converted  the 
land  into  a  Coffee  plantation,  and  he  admitted  that 
he  had  received  the  profits  of  {he  crops  gathered 
therefrom,  and  he  insisted  that  the  Respondent 
ought  not  to  be  allowed  to  sue  without  previously 
tendering  to  him  the  sum  expended  by  him  on  the 
estate.  The  answer  also  denied  the  right  of  the 
Respondent  to  mesne  profits. 
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^^''^  The    Defendant,  Clerihew,  by  his   answer,  denied 

that  he  had  received  any  part  of  the  amount  due  on 
two  Bills  of  Exchange  hereinafter  mentioned.  His 
answer  was  in  other  respects  substantially  the  same 
as  that  of  the  Appellant. 

David  Baird  Lindsay ,  by  his  answer,  in  substancef 
admitted   the  allegations  of  the  libel.     The  answer 
insisted,  that  the  proceedings  in  the  Defendant  C&fi- 
hew^s  suit  were  irregular,  upon  the  following,  amongst 
other,  grounds: — (1)  That  the  Defendant,  CfertA^M^, 
was  not  entitled  to  issue  his  mandate  of  sequestration 
without  a  return  from  all  the  Districts  in  the  Island 
that  David  Baird  Lindsay  was  not  to  be  found  in 
any  one  of  them,  whereas  the  return  actually  obtained 
was,  that  he  was  not  to  be  found  in  the  District  of 
Kandy.     (2)  That  the  proclamations  after  the  seques- 
tration calling  upon  David  Baird  Lindsay  to  appear, 
on  pain  of  the  Court  proceeding  ex  parte ^  were  made 
at  such  intervals  as  precluded  the  possibility  of  his 
being   communicated    with   on    the    subject    of    the 
proceedings.     (3)  That  the  Defendant,  Clerihew^  and 
his  Proctor  were  aware  at  the  institution  of  the  suit, 
that  David  Baird  Lindsay  was  then  absent  from  the 
Island.     (4)  That  although,  as  alleged  by  the  above 
Appellant,   and   Defendant,  Clerihew,  the  Appellant 
had  made  good  to  Defendant,  Clerihew,  the  amount 
due  to  him  upon  his  judgment,  satisfaction  thereof 
was  not  entered  up  ;  but  the  whole  of  the  judgment, 
less  only  £100,    was    allowed   to   stand   oq   record. 
(5)  That  although  by  the  Appellant's  and  the  Defeu- 
dant  Clerihew's  own  showing,  the  whole  of  Defendant, 
Clerihew's,  debt  had  been  satisfied,  the  Defendant, 
Clerihew,  having  subsequently  thereto  recovered  on 
two  Bills  of  Exchange  for  £500  each,  which   repre- 
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sented  the  principal  amount  secured  by  the  Bond  of      ^^i^ 
the   8ih   of  July,   1848,    from    the   estate   of  Elsy       Qatih 
Lindsay^  which   had  been  sequestered  in  Scotland^      uaddkh. 
dividends  amounting  to  £300.     (6)  That   after   the 
receipt  of  the  £300  the  Defendant,  Clerihew^  made  a 
demand  on  David  Baird  hifidsajf  for  £600  on  the 
Bond.     (7)  That  the  above  Appellant  and  the  Defen- 
dant, Clerihew,  colluding  together  for  the  purpose  of 
defrauding  the  Testator's  estate,  entered  into  a  secret 
arrangement  with  a  view  to  purchase  the  same  for  a 
nominal  sum,  and  prevented  bond  Jide  bidders  from 
competing  for  the  same.     (8)  That  the  Bond  of  the 
8th  oi  July^  1848,  did  not  create  a  valid  charge  upon 
the  Testator's  estate,  and  that  the  whole  of  the  pro- 
ceedings  under  which  the  judgment  and  execution 
were  obtained,  and  the  subsequent  proceedings  under 
which   the   property  was   sold    by  the    Fiscal,   were 
utterly  bad  ;  and  (9)  that  the  consideration  for  the 
Bond  of  the  8th  of  July,   1848,  was  the  previously 
existing  debt  of  David  Baird  Lindsay, 

At  the  hearing  Richard  James  Smith,  a  Proctor, 
was  produced  as  a  Witness  for  the  Appellant:  he 
stated  that  he  had  seen  a  power  of  attorney  which 
had  been  given  to  one  Charles  Stanton  Hodden  and 
David  Baird  Lindsay  by  the  co-trustees  of  the  latter, 
which  he  stated,  to  the  best  of  his  recollection,  was 
both  joint  and  several. 

On  the  7th  of  February,  1865,  the  District  Judge 
(Mr.  T.  Lewis  Gibson)  delivered  judgment  in  the 
suit,  by  which,  after  a  full  review  and  analysis  of  the 
evidence,  he  determined  that  the  Defendant,  David 
Baird  Lindsay,  as  Executor  of  Colonel  Martin  Lind' 
sajff  had  power  to  mortgage  the  assets  of  the  Testator, 
and  that,  therefore,  the  mortgage  Bond  of  the  8th 
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of  Jtdy^  1848,  was  a  valid  mortgage,  independently  of 
the  Order  of  the  Court  of  the  28th  of  JFebruary, 
Haddeit.      1848  ;  and  dismissed  the  Respondents'  libel,  with  the 
costs  of  the  Appellant  and  Clerihew. 

The  Respondent  appealed  to  the  Supreme  Court  of 
the  Island  of  Ceylon,  and  on  the  30th  of  November^ 

1865,  the  appeal  came  on  to  be  heard  before  that 
Court,  when  the  Chief  Justice,  Sir  Edward  Shepherd 
Creasy^  being  of  opinion,  that  there  should  be  an 
opportunity  for  further  inquiry  and  consideration  as 
to  the  nature  of  the  power  of  Attorney  held  by 
David  Baird  Lindsay^  the  judgment  of  the  District 
Court  was  set  aside  for  that  purpose,  the  Supreme 
Court  giving  no  opinion  on  the  merits  of  the  case,  but 
ordering  tliat  the  case  should  be  sent  back  for  further 
hearing  and  consideration,  and  for  judgment  de  novo, 
both  parties  being  at  liberty  to  adduce  fresh  evidence 
as  to  the  nature  of  the  power  of  Attorney,  but  not 
as  to  any  other  matter. 

The  suit  came  on  to  be  heard  again  on  the  addi- 
tional evidence,  taken  under  a  commission,  before 
the  same  Judge  of  the  District  Court  of  Kandy^  on 
the  28th  oi  March,  1866,  and  on  the  23rd  of  April, 

1866,  the  Judge  delivered  the  following  judgment, 
dismissing  the  Respondent's  libel,  and  ordering  him 
to  pay  the  costs  of  the  Appellant  and  Clerihew: — 
**  The  Supreme  Court,  by  its  Order  of  the  30th  of 
November  last,  has  sent  this  case  back  for  further 
inquiry  and  consideration  as  to  the  real  nature  of  the 
power  of  Attorney  held  by  the  third  Defendant,  and 
for  this  Court  to  give  judgment  de  novo.  The  Court 
has  carefully  read  over  the  additional  evidence  ad- 
duced bv  the  Plaintiff,  and  also  examined  the  Books 
referred   to,   particularly  a   draft   of   the   power    of 
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iorney  produced,  upon  which  the  Plaintiff  now 
t8  his  case,  and  which  has  been  put  in  to  contra- 
t  the  evidence  of  Mr.  Smith  as  to  the  power  of 
orney  spoken  to  by  him.  The  Court  holds,  that 
re  is  not  sufficient  evidence  before  it  to  identify 
draft  power  produced  with  the  power  of  Attorney 
)ken  of  by  Mr.  Smith,  and  upon  which  he  seems 
have  acted.  The  Court  is  also  of  opinion,  that 
ficient  search  has  not  been  made  for  the  original 
Ner  of  Attorney.  The  Court  sees  no  reason, 
jrefore,  to  alter  its  opinion  with  reference  to  the 
wer  of  Attorney,  and  adheres  to  its  former  judg- 
nt,  and  for  the  reasons  therein  given.  It  is  de- 
ed that  Plaintiff's  claim  be  dismissed,  and  that  he 
pay  the  costs  of  the  first  and  second  Defendants, — 
;  third  Defendant  paying  his  own  costs." 
The  Respondent  appealed  to  the  Supreme  Court 
Ceylon. 

The  appeal  came  on  to  be  heard  before  the  Supreme 
mrt,  and  by  a  decree  of  that  Court,  dated  the  17th 
Juh/9  1867,  the  decree  of  the  District  Court  was 
iered  to  be  set  aside,  and  judgment  to  be  entered 
•  the  Respondent.  The  Court  declared,  on  the 
idence,  and  against  the  finding  of  the  Lower  Court, 
at  the  power  of  Attorney  given  by  the  Testator's 
ustees  in  Scotland  was  a  joint  power,  and  not  a 
nt  and  several  power ;  that  a  false  allegation  was 
ade  to  the  District  Court  of  Kandy,  to  the  effect 
at  Lindsay  had  full  power  from  his  co-executors  to 
ortgage ;  that  if  he  had  really  possessed  such  power 
>m  his  co-executors,  no  order  of  that  Court  was 
icessary  for  the  purpose  ;  that  there  were  irregu- 
rities  in  the  conduct  of  the  suit  of  '*  Clerihew  v. 
indsay''  and  (after  finding  and  declaring  that  both 
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^^3'  Clerihew  and  the  Appellant  had  notice  of  the  defect 
Gavin  of  title  previous  to  the  sale  and  purchase  of  the 
Hadden.  estate  in  question,  and  that  there  was  collusion 
between  them,  and  no  acquiescence  or  laches  on  the 
part  of  the  Plaintiff  (the  Respondent),  so  as  to  bar 
him  from  recovering  the  estate)  the  Court  declared, 
that  the  Bond  of  the  8th  oi  July^  1848,  was  null  and 
void  so  far  as  regarded  the  Respondent  and  the  trust 
estate  of  the  Testator,  and  that  the  proceedings  in 
the  District  Court  of  Kandy^  in  the  suit  of  "  Clerihew 
V.  Lindsay,*'  were  invalid  to  affect  the  estate  of  the 
Testator ;  that  the  Fiscal's  sale  of  the  DodangaUe 
KeUe  estate  was  similarly  invalid,  and  that  the  con- 
veyance thereof  to  the  Appellant  was  invalid,  null, 
and  void ;  and  it  was  ordered  that  the  Respondent 
(the  Plaintiff)  as  Devisee  in  trust  of  the  Will  of 
Colonel  Martin  Lindsay,  be  put  in  possession  of  the 
DodangaUe  Kelle  estate  and  premises  ;  and  it  was 
adjudged,  that  the  Defendants  (the  Appellant  and 
Clerihew),  jointly  and  severally  should  pay  to  the 
Respondent  (the  Plaintiff)  by  way  of  damages  and  for 
mesne  profits,  a  sum  equal  to  the  net  profits  of  the 
estate  since  the  same  had  been  opened  and  cultivated 
to  the  time  of  the  Respondent's  being  placed  in  pos- 
session, such  net  profits  were  to  be  calculated  after 
allowing  for  useful  expenses;  and  adjudged  the  Defen- 
dants, the  Appellant  and  Clerihew,  ]o\Ti\\y  and  severally 
to  pay  the  Respondent  his  costs  of  the  action  and  of 
the  appeal,  excepting  those  costs  which  the  Respon- 
dent was  ordered  to  pay  by  the  judgment  of  the  Su- 
preme Court  of  the  30th  oi  November,  1 865,  and  Damd 
Baird  Lindsay  was  ordered  to  pay  his  own  costs. 
The  judgment,  after  dealing  with  the  question  of  the 
power  of  Attorney  to  David  Baird  Lindsay^  and  with 
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estion  of  notice,  of  the  want  of  authority  on 
t  of  David  Baird  Lindsay,  and  of  the  doubt- 
s  in  respect  of  the  estate  purchased  by  the 
intt  and  other  incidental  questions,  concluded 
-*•  We  are  all  clearly  of  opinion,  that  David 
Lindsay  mortgaged  this  Dodangalle  Kelle  estate 
t  lawful  authority  to  do  so.  That  the  mort- 
nd  the  District  Court  proceedings  founded  on 
I  sale  to  Mr.  Gavin  (the  Appellant),  and 
nveyance  are  all  invalid ;  and  we  find  speci- 
that  Clerihew  knew  David  Baird  Lindsay^ s 
)f  authority  at  the  time  of  the  mortgage, 
lat  Gavin  had  notice  of  it  at  the  time 
purchase ;  that  there  was  collusion  between 
Lindsay  and  Clerihew;  and  that  there  was 
)n  between  Clerihew  and  Gavin.  We  also 
^t  there  has  been  no  acquiescence  or  laches  on 
t  of  the  Plaintiff  (the  Appellant),  so  as  to  bar 
om  now  recovering.  There  is  a  difficulty  in 
;e  arising  from  the  Plaintiff  claiming  as  Devisee 
early  part  of  the  libel  in  respect  of  three- 
only  of  the  estate.  The  facts  appear  to  be, 
clonal  Lindsay  intended  David  Baird  Lindsay 
e  one-fourth  of  this  estate,  and  there  is  a 
andum  in  David  Baird  Lindsay's  favour,  but 
?a8  not,  so  far  as  we  can  see,  any  Deed  or 
lent  in  his  favour  which  could  pass  landed 
y  in  Ceylon.  But  the  Defendants  have  cer- 
lo  right  to  hold  this  one-fourth  as  under  David 
Lindsay.  The  judgment  of  the  District  Court 
judgment  against  David  Baird  Lindsay  as 
or,  and  not  personally,  and  the  estate  was 
and  sold  as  part  of  the  Testator's,  Colonel 
ys^  property,  and   not  as  the  property  in  any 
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^^       degree  of  David  Baird  Lindsay.     Colonel  Lindsays 
Gayin       Will,  besides  the  specific  devises  in  the  commeace- 

HADDKf.  nient,  has  at  the  end  a  general  devise  to  the  same 
Devisees,  under  which  this  one-fourth  would  pass; 
and  the  prayer  for  relief  is  explicit  and  full  enough 
to  authorize  us  in  decreeing  to  the  Plaintiff  possession 
of  all  the  estate  without  prejudice  to  any  claim  to  this 
one-fourth  which  David  Baird  Lindsay  may  be  able 
to  substantiate.  With  regard  to  mesne  profits,  we 
think  that  the  Plaintiff  is  entitled  to  them  on  a  cal- 
culation of  net  profits  to  the  time  when  possession  is 
given  up,  after  allowing  for  all  useful  expenses,  but 
disallowing  the  four  hereinafter-mentioned  sums 
which  have  been  claimed  on  the  part  of  the  Defen- 
dants: —First,  £1,616  for  purchase-money,  except  so 
far  as  regards  £100,  which  the  Plaintiff  has  stated  his 
willingness  to  allow,  and  which  for  that  reason  only 
we  allow.  Second,  the  charge  of  £150  a  year  and 
interest  thereon,  charged  by  Mr.  Gavin  on  behalf  of 
himself  and  firm.  Third,  the  charge  of  12  per  cent, 
on  the  whole ;  and,  lastly,  the  charge  for  commission 
at  2j  per  cent.  We  understand  that  the  parties  have 
agreed  to  a  calculation  of  figures ;  if  not,  the  figures 
must  be  referred  to  the  Registrar  to  calculate,  with 
power  to  call  in  two  Merchants  as  joint  referees.'* 

In  pursuance  of  the  provisions  of  the  Charter  of 
Ceylon^  the  judgment  of  the  17th  of  July^  1867,  was 
brought  before  the  Supreme  Court,  sitting  as  a  Court 
of  Review,  on  the  petition  of  Clerihew^  and  the  follow- 
ing judgment  of  that  Court,  dated  the  22nd  of 
November^  1867,  affirmed  the  same: — "The  judg- 
ment which  was  given  in  this  case  on  the  17th  of 
July  last  having  been  brought  before  us  sitting  as  a 
Court  of  Review  (as  required  by  the  52nd  section  of 
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the  Royal  Charter  of  the  18th  of  February,  1883),  ,1^ 
the  learned  Counsel  for  the  first  Defendant  and  Gavik 
Appellant,  Gavin,  addressed  no  argument  whatever  Haddbh. 
to  us  to  show  why  our  former  judgment  should  be 
reversed  or  modified,  beyond  referring  us  to  the  first 
Defendant's  and  Appellant's  petition  of  appeal.  We 
have  read  and  considered  that  petition,  and  we  see 
nothing  in  it  that  alters  the  opinions  expressed  by  us 
in  our  former  judgment.  That  petition  contains  a 
complaint  that  we  give  no  reasons  for  finding  that 
there  has  been  no  such  acquiescence  or  laches  on  the 
part  of  the  Plaintiff,  the  Respondent,  as  to  bar  his 
right  of  recovering  in  this  suit.  It  may  be  proper 
for  us  now  to  state  that  there  is  clear  proof  of  the 
Lindsay  family  having,  by  the  institution  of  the  Raja' 
welle  suit,  taken  prompt  steps  to  dispute  the  right  of 
David  Baird  Lindsay  to  incumber  or  alienate  the 
family  property  in  Ceylon,  and  when  the  Rajawelle 
suit  was  decided  in  their  favour  they  took  prompt 
steps  to  recover  the  Dodangalle  Kelle  property  ;  also, 
the  Lindsays,  while  kept  out  of  their  inheritance,  were 
reduced  to  great  poverty  and  distress,  and  it  seems 
unreasonable  to  consider  them  blamable,  for  not 
having  burdened  themselves  with  two  very  expensive 
actions  at  the  same  time.  The  Defendants  had  ample 
notice,  that  the  LAndsay  family  did  not  acquiesce  in 
their-proceedings  as  to  this  Dodangalle  Kelle  property. 
This  is  proved  by  the  refusal  of  the  family  to  confirm 
the  conveyance  from  Clerihew  to  Oavin,  and  by 
numerous  other  circumstances  in  the  case.  The 
learned  Counsel  for  the  second  Defendant,  Clerihew, 
and  the  Appellant  urged  that  there  was  no  proof  of 
his  Client  having  shared  with  the  Appellant  in  any 
of  the  profits  of  the  estate.     Without  discussing  the 
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1871.  details  of  the  dealins:s  of  the  first  and  second  Defen- 
dants  with  each  other,  it  seems  to  us  sufficient  to 
observe,  that  there  is,  in  our  opinion,  clear  proof  of 
the  second  Defendant  having  taken  part  in  the  com- 
mission of  wrong  towards  the  Plaintiff  (the  Respon- 
dent) and  that  he  is  responsible  to  the  Plaintiff  for 
the  damages  which  have  been  naturally  and  directly 
caused  to  the  Plaintiff  by  that  wrong.  We  affirm  the 
decision  already  given  on  the  1 7th  of  July  last,  and, 
sitting  as  a  Court  of  Review,  we  give  the  same  judg- 
ment as  that  given  on  this  case  by  the  Supreme  Court 
on  the  day  last  mentioned/' 

The  appeal  was  from  this  decree. 

Mr.  Fooks,  Q.C.,  Mr.  Frt/y  Q.C.,and  Mr.  C.  T. 
Simpson,  for  the  Appellant. 

This  suit  is  one  of  equitable  ejectment,  upon 
which,  we  insist,  the  Supreme  Court  came  to  an 
erroneous  conclusion,  both  on  facts  as  well  as  law, 
upon  the  evidence  before  it.  We  submit,  that  the 
mdgment  is  not  only  based  upon  facts  not  sustained 
or  warranted  by  the  evidence  in  the  suit,  but  upon 
facts  and  circumstances  which  were  not  put  in  issue 
by  the  pleadings,  and  which  were  immaterial  to  the 
issues  raised  in  the  pleadings  as  between  the  Re- 
spondent and  the  Appellant,  and  ought  not,  there- 
fore, to  have  been  admitted  in  evidence,  or  allowed 
to  influence  the  decision  of  the  Court.  In  the  first 
place,  the  decree  of  the  Supreme  Court  proceeds 
upon  an  assumption  of  collusion  and  complicity 
between  the  Defendant,  David  Baird  Lindsay,  and 
Clerihew,  in  procuring  by  a  false  allegation,  of  which 
there  is  not  the  slightest  proof,  the  Order  of  the 
District  Court  of  Kandt/  of  the  28th  of  Februa^y^ 


k 


CA8B8   BEFORB   THE   PRIVT   COUNCIL*  113 

1848,  which  gave  authority  to  D.  B.  Lindsay  to  ^Jf^ 
mortgage  the  Testator's  estate  ;  and  that  the  Appel- 
lant, Gavirij  at  the  time  of  the  purchase  at  the 
Fiscal 's  sale,  had  notice  of  such  alleged  collusion 
and  complicity ;  and  that  the  Order  for  sale  was, 
therefore,  obtained  on  a  false  allegation.  In  the 
second  place,  the  decree  proceeds  on  an  assumption, 
not  again  in  issue  in  the  pleadings,  or  supported  by 
any  evidence,  that  the  £1,000,  which  was  borrowed 
of  the  Defendant,  Clerihew^  by  D.  It.  lAndsay  was 
borrowed  and  expended  by  him  for  his  own  purposes, 
and  not  for  the  benefit  of  the  Testator's  estate,  and 
that  the  Appellant  was  cognizant  of  that  fact  also  at 
the  time  of  the  sale ;  so  that  any  title  he  acquired 
thereby  would  be  defective  and  questionable.  We 
submit  that,  according  to  English  law,  it  is  clear,  as 
a  general  rule,  that  one  of  several  Executors  in  a 
Testator's  Will,  both  before  as  well  as  after  probate, 
has  power  to  borrow  money  on  security  of  the 
Testator's  estate,  to  be  administered  by  the  Executors 
for  the  purpose  of  defraying  the  Testator's  debts,  or 
for  properly  administering  his  assets:  fVilliams  on 
Executors,  Pt.  III.  B.  I.  ch.  1,  p.  872 ;  ib.  ch.  II, 
p.  885  [6th  Ed.].  The  position,  therefore,  laid  down 
by  the  Supreme  Court  that  D.  B.  Lindsay  had  no 
power  to  charge  the  Testator's  estate  before  he 
became  Executor,  in  the  sense  that  he  was  not 
Executor  until  he  had  actually  taken  probate,  is 
untenable  in  law.  He  had  ample  power  to  charge 
generally,  where  the  object  was  the  upkeep  and 
cultivation  of  his.  Testator's,  estate  :  Farhall  v. 
Farhall  (a) ;   Haynes  v.  For  show  (i) ;  McLeod  v. 

(a)  Law  Rep.  7  Eq.  286.  {h)  11  Hare.  93,  101. 
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^^  Drummond  (a) ;  Ejc  parte  Garland  {b) ;  Ex  parte 
Gatiit  Richardson  (c) ;  Labouchere  v.  Tupper  (d) ;  Keene 
Haddbh.  v.  Robarts  {e) ;  Strotighill  v.  Anstey  (/).  The  case 
here  is  entirely  different  from  the  Bajawelle  case^ 
Lindsay  v.  T%e  Oriental  Bank  at  Colombo  (y),  with 
which  it  has  been  confused  and  misunderstood  in  the 
Court  below.  The  mortgage  Bond  there  sought  to 
be  set  aside  was  executed  by  the  Testator  himself. 
By  the  Roman-Dutch  Law  an  Executor  may  deal 
with  the  realty  as  well  as  the  personalty  fA  his 
Testator,  and  that  is  the  law  in  CeyUm :  Ordinance 
No.  6  of  1854:  Inst,  of  the  Laws  of  Ceylon^  by 
Thomson^  pref.  p.  viii.  The  Roman-Dutch  law, 
Equity,  and  large  portions  of  English  Common  Law 
are  blended :  Inst,  of  the  Laws  of  Ceylon^  by  Thorn- 
son^  pref.  p.  vi. ;  and  the  Supreme  Court  exercises  a 
co-ordinate  jurisdiction  in  Law  and  Equity.  Even  if 
the  Order  for  sale  were  irregular,  it  would  not  be  set 
aside  by  the  appeal  Court  if  no  substantial  injustice 
has  been  done.  The  Order  for  sale  was  never  im- 
peached or  questioned  for  years,  and  cannot,  as  we 
submit,  be  questioned  now  upon  a  proceeding  such 
as  this :  JBowen  v.  Evans  {h) ;  Lloyd  v.  Johnes  (t) ; 
Curtis  V.  Price  (J)  ;  Lord  v.  Swifi  {k) ;  JSennett  y, 
Hamill  (/).  They  referred  also  to  Jarman  on  Wills, 
vol.  ii.  p.  560 ;  WiUiams  on  Executors,  Pt.  I.  B.  IV. 
ch.  1,  sect.  2,  p.  291  [6th  Ed.]. 

(a)  14  Ves.  868 ;  17  Ves.  164.  (6)  10  Ves.  121. 

(c)  8Madd.  167. 

{d)  11  Moore*s  P.  C  Gases,  108. 

(0  4  Madd.  367  (J)  1  De  G.  M.  k  G.  686. 

\g)  18  Moore's  P.  C.  Cases,  401.  {h)  1  Jo.  k  Lat.  178. 

(t)  9  Ves.  37.  (i)  12  Ves.  8d. 

(k)  2  B.  <S;  B.  620.  (/)  2  Sch.  k  Lef.  666. 
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-  The  power  of  an  Executor  by  the  law  in  CeyUm,  ^J^JL 
to  charge  or  alienate  the  estate  of  his  Testator  is 
abundantly  proved  by  the  cases  produced  as  pre- 
cedents,  as  well  from  the  District  Courts  as  from 
the  Supreme  Court  of  Ceylon^  printed  with  these 
proceedings:  PuUe  v.  Moekoetan,  No,  4,416,  24th 
October 9  1838;  Don  Mathes  v.  Don  Gabriel,  No. 
986,  5th  July,  1847;  Perera  v.  Swaris,  No.  2,496, 
5th  3£ay,  1848 ;  Chetty  v.  Dona  Christina,  No. 
19»1S4,  12th  May,  1846  ;  Appoo  v.  Pandakkaredere, 
No.  26,361,  17th  June,  1856  ;  Banda  v.  Banda,  No. 
26,992,  14th  May,  1862;  the  only  thing  that  can 
vitiate  such  alienations  is  fraud  or  collusion  ;  and 
such  power  extends  to  immoveable  as  well  as  move- 
able property.  It  may  be  that  an  Executor  ought 
not  to  sell  landed  estate  without  the  sanction  of  the 
Court ;  but  in  this  case  that  sanction  was  obtained, 
the  sale  being  made  under  the  f'iscal's  Order. 

Sir  R.  Palmer,  Q.C.,  Mr.  Leith,  and  Mr.  Wood- 
roffcf  for  the  Respondent. 

The  first  question  regards  the  validity  of  the  two 
Bonds  granted  by  David  Baird  Lindsay,  as  Exe- 
cutor of  Afarhn  Lindsay,  to  Clerihew,  the  Defendant 
in  the  suit  below.  The  one  covenanting,  and  the 
other  purporting  to  mortgage,  or  hypothecate,  the 
lands  and  plantations  of  the  Testator,  Martin  Lind- 
say, before  probate,  and  without  the  consent  or  con- 
currence of  the  Respondent  and  his  other  co- Exe- 
cutors. The  first  Bond  was  a  mere  personal  obliga- 
tion. The  covenant  to  grant  a  second  Bond  that 
should  charge  the  estates  of  the  Testator  was  depen- 
dent on  the  fact  of  the  Obligor,  D.  B.  Lindsay, 
being  an  Executor,  and  obtaining  the  consent  of  the 
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1871.  other  Executors.  This,  we  say,  he  never  did  effec- 
Gavin  tually,  and,  therefore,  that  for  the  purpose  of  charging 
Hadden.  ^^^  estate  of  Martin  Lindsay  the  second  Bond  was 
ineffectual  and  void,  and  could  not  be  binding  on  the 
Respondent,  or  his  Testator's  estate:  Ex  parts 
Garland  (a)  ;  Hankey  v.  Hammond  (6)  ;  Ex  parte 
Rickardsofi  (c). 

The  power  given  by  the  District  Court  of  Kandy 
to  D.  B.  Lindsay  to  mortgage  the  Testator's  estate 
to  the  extent  of  £12,000,  to  pay  off  debts  alleged 
to  be  due  by  the  Testator,  was  not  well  or  legally 
created ;  there  was  no  proof  before  the  Court  of  the 
truth  of  such  allegation,  which  is  proved  in  the 
present  suit  not  to  be  true.  The  FiscaPs  sale  under 
that  Order  was,  therefore,  illegal  and  void.  The  sale 
of  the  Dodangalle  Kelle  estate  and  possession  thereof 
by  the  Appellant  was  fraudulent  and  collusive,  as  well 
against  D.  B*  Lindsay  as  the  Respondent.  The 
principles  on  which  Executors  may  deal  with  the 
personal  estate  of  a  Testator  in  this  Country  are 
defined  and  stated  in  McLeod  v.  Drummand  (d). 
The  same  principles  have  been  applied  and  acted  oo 
by  this  Tribunal  in  Labouchere  v.  Tapper  (c) :  Keene 
V.  Robarts  {/) ;  Williams  on  Executors  Pt  III., 
B.  I.,  ch.  1.  pp.  874,  875  [6th  Ed.].  It  is  an  after- 
thought  to  say,  that  a  sole  Executor  had,  ipso  facto, 
power  to  deal  with  the  property  independently  of 
the  power  of  Attorney  or  Order  of  the  District 
Court  of  Kandy.  The  precedents  referred  to  by 
the  Appellant,  of  the  decisions  of  the  Courts  in  the 
Colony,  do  not  show  that  the  Courts  in  all  respects 

(a)  10  Yes.  121.        (h)  8  Madd.  148,  n.        (c)  8  Madd.  188. 

(d)  U  Yes.  853  ;  S.  0.  on  appeal,  17  Yes.  154. 

(tf)  11  Moore's  P.  0.  Cases,  108.  (J)  4  Madd.  857. 
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follow  the  English  Law,  which  only  is  resorted  to  ia        ,^^ 
cases  of  probate  and   Executors,  the   Courts  con- 
sidering immoveable   property  as   chattels   real    in 
England. 

The  consideration  of  the  Judgment  was  reserved.     ^^JoyJ'*^^' 
Judgment  was  now  delivered  by 

The  Lord  Justice  Jambs  : — 

This  suit  was  brought  by  one  Executor  and  Trustee 
to  recover  for  the  estate,  property  sold  under  an  exe- 
cution in  a  suit  against  his  co-executor  and  Trustee. 

It  is  not  the  province  of  a  fresh  suit  to  show 
irregularity  or  error  of  fact  or  of  law  in  another  suit, 
otherwise  there  would  be  no  end  of  litigation,  and 
the  humblest  Court  in  the  Kingdom  might  be  called 
on  to  set  aside  the  decision  of  the  highest. 

Irregularity,  error  of  fact  or  of  law,  must  be 
shown  in  the  suit  itself,  must  be  rectified  by  applica- 
tion to  the  original  Court,  or  by  way  of  appeal  from 
or  review  of  the  judgment.  In  this  case  the  freesh 
suit  is  not  by  the  original  Defendant,  but  by  a  co« 
Ex^utor  and  co-Devisee.  That  makes  no  difference. 
It  would  cause  most  incalculable  mischief  if  it  were 
once  supposed,  that  an  action  and  judgment  against 
an  Executor,  or  other  legal  Representative,  as  such, 
is  not  as  binding  against  the  Testator's  estate  as  any 
action  or  judgment  against  any  Defendant  is  binding 
against  him. 

The  only  ground  on  which  it  is  competent  for  any 
other  Executor,  or  any  person  interested  in  the  estate 
to  question  in  a  new  suit  the  proceedings  in  a  former 
action  which  has  resulted  in  a  judgment  against  the 
propierty  of  the  Testator,  is  fraud. 
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^^^'  Fraud  will  suffice  to  open  anything, 

Gavin  If  a  Creditor  of  a  person  who  happens  to  be  Exe- 

HAixDiir.  cutor,  by  colluding  with  such  Executor,  dishonestly 
obtains  judgment  and  execution  against  the  assets, 
when  his  claim  was  only  against  the  Executor  per- 
sonally, such  a  transaction  can  be  unravelled. 

Was  there  any  such  fraud  or  collusion  in  this  case? 

The  action  itself  was  certainly  anything  but  col- 
lusive. It  is  quite  clear  that  the  Defendant  to  it 
deliberately  allowed  the  proceedings  to  go  on,  not  by 
way  of  collusion  with  the  Plaintiff,  but  with  the 
settled  intention  to  avail  himself  of  what  be  conceived 
to  be  a  defect  in  the  Plaintiff's  title. 

It  is,  however,  said,  that  the  record  itself  shows  that 
the  Plaintiff  was  not  entitled  to  sue  the  Defendant  io 
his  representative  capacity,  and  that  he  was  suing  on 
an  instrument  which  merely  gave  him  a  personal 
right  against  the  Defendant. 

That  would  be  so»  no  doubt,  if  the  action  had  been 
brought  in  an  English  Court  of  Common  Law.  Oo 
a  Bond  given  by  an  Executor  after  the  Testator's 
death,  even  for  moneys  due  from  the  Testator,  or 
moneys  advanced  for  the  purposes  of  the  estate,  the 
judgment  on  the  Bond  must  have  been  against  the 
Executor  personally,  and  not  a  judgment  against  him, 
as  Executor,  to  be  satisfied  de  bonis  testatori^. 

If  that  objection  to  the  proceedings  were  well 
founded,  it  would  really  not  advance  the  Plaintiff's 
case,  for  it  would  not  show  a  ground  for  a  new  suit, 
but  only  show  that  a  judgment  had  been  obtained  od 
insufficient  allegations  and  evidence,  which  would  be 
merely  a  ground  for  proceedings  in  error  or  appeal  in 
the  original  suit.  Their  Lordships,  however,  are  not 
satisfied  that  the  objection  is  well  founded  with.ref^ 
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rence  to  proceedings  in  Ceylon.  In  England,  on  such 
an  instrument  as  that  sued  on,  the  Creditor  would  ^^J" 
have  obtained  judgment  in  a  Court  of  Law  against  Haddsv. 
the  Executor  personally,  and  would  have  obtained  a 
decree  in  a  Court  of  Equity  against  the  assets  of  the 
Testator.  But  the  Court  in  Ceylon  is  a  Court  both 
of  Law  and  EquitVf  and  from  several  precedents 
with  which  they  have  been  furnished  it  appears  to 
their  Lordships  to  be  in  accordance  with  the  practice 
in  Ceylon  that  for  moneys  bond  fide  advanced  to  an 
Executor  or  Administrator  for  the  purposes  of  the 
estate,  a  suit  may  be  sustained  against  him  in  his 
representative  character,  and  to  have  judgment  and 
execution  against  the  Testator's  estate.  A  proceed- 
ing which,  to  say  the  least  of  it,  is  quite  as  consistent 
with  natural  equity,  and  quite  as  convenient  a  mode 
for  the  administration  of  justice,  as  that  which  is 
open  to  a  Creditor  under  the  complicated  and  tech- 
nical procedure  which  exists  in  England. 

Their  Lordships  must,  therefore,  deal  with  the 
case  as  it  was  in  fact  dealt  with  in  the  Court  in  Ceylouy 
which  tried  what  appears  to  their  Lordships  to  be  the 
real  question  in  the  cause.  Was  there  anything 
fraudulent  in  the  concoction  of  the  instrument  which 
was  the  foundation  of  the  suit  ?  If  the  Creditor  had 
knowingly  obtained  from  the  Executor  an  instrument 
which  the  Executor  ought  not  to  have  given  him — if 
that  instrument  giving  a  right  of  action  against  the 
estate  were  tainted  with  fraud,  that  taint  would  vitiate 
all  the  proceedings,  however  formal  and  regular,  as 
against  all  participators  in  such  fraud,  and  all  persons 
fixed  with  knowledge  of  the  fraud  and  claiming 
benefits  under  it ;  and  it  is,  therefore,  necessary  to 
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2fJ^  inquire,  whether  there  was  such  fraud  in  the  inception 
of  the  claim. 

On  this  question  their  Lordships  have  had  |[the 
benefit  of  a  learned  argument,  illustrated  by  many 
authorities,  for  the  purpose  of  establishing  this  pro- 
position, which  their  Lordships  are  disposed  to  accept 
as  an  elementary  principle  of  English  and  of  all  law, 
viz.,  that  great  as  are  the  powers  of  a  legal  represen- 
tative over  assets,  if  he  deals  with  those  assets  in 
breach  of  his  duty,  a  person  who  is  a  party  to  such 
dealing,  or  takes  with  knowledge  of  the  breach  of 
trust,  will  not  be  allowed,  to  retain  any  benefit 
therefrom. 

But  what  were  the  facts  of  this  case  ? 

Mr.  Martin  Lindsay  died  in  Ceylon,  possessed  of  a 
CofiTee  plantation  in  full  work,  and  of  the  piece  of 
Forest  land,  the  subject  of  this  suit,  which  he  had 
taken  with  a  view  to  its  conversion  into  another  coffee 
plantation. 

He  left  in  the  Island  his  eldest  Son,  who  had  been 
engaged  actively  in  the  management  of  the  Plantation, 
and  who  had  reason  to  believe  that  he  was  Executor, 
but  beyond  that  knew  nothing  of  the  Will,  which  was 
in  Scotland.  • 

There  were  no  available  funds.  The  mercantile 
Agents  in  the  Colony  had  advanced  as  much  as  they 
could,  and  all  the  works  on  the  Plantation  must  have 
stopped  if  funds  were  not  forthcoming. 

In  this  emergency  the  Son,  David  Baird  Lindsay^ 
raises  £1,000  from  Mr.  Clerihew^  and  gives  the  best 
security  he  can. 

The  mercantile  Agents  were  themselves  so  pressed 
for  money,  that  in  order  to  raise  it,  they  pledged  secu- 
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rities  of  their  own.     But  it  was  part  of  the  arrange-      2^^^ 
ment  that»  within  nine  months  at   farthest,  David       Gatuc 
Baird  Lindsay  would   substitute  for  that  security  a      hadW 
security  on  the  Testator's  estate,  obtaining  proper 
authority  for  the  purpose.     The  money  was  paid  to 
the   Agents  with   an  agreement   or   understanding, 
binding  in  good  faith  and  honesty,  and  probably  in 
law,  that   thev  would   then  continue   to   make  the 
advances  requisite  for  the  cultivation  and  upkeep)  of 
the  Plantation. 

David  Baird  Lindsay  (whose  suit  this  is,  as  much 
as  it  is  the  suit  of  the  Plaintiff,  Hodden)  was  examined 
as  a  Witness  for  the  Plaintiff,  and  was  cross-examined, 
llie  Court  below  rejected  his  testimony  as  that  of  a 
Witness  not  trustworthy.  Their  Lordships  are  un- 
able to  concur  in  that  view.  Evidence  extracted  by 
cross-examination  from  an  unwilling  Witness  is 
generally  the  evidence  which  it  is  most  safe  to  rely 
on.  From  that  evidence  it  appears,  that  every 
farthing  of  the  money  was  actually  drawn  out  and 
expended  on  the  estate — ^in  fact,  in  its  salvage ;  for 
what  would  have  become  of  it  if  all  the  Labourers 
had  been  discharged  and  everything  suspended? 
Probably  what  would  happen  to  a  Colliery  in  Eng^ 
land^  if  everything  was  suddenly  stopped.  There  is 
no  proof — which  it  was  for  the  Plaintiffs  to  supply — 
that  there  was  any  private  debt  or  any  private  pur- 
pose of  David  Baird  Lindsay  for  which  the  money 
was  borrowed.  Their  Lordships  are  satisfied  that 
the  money  was  honestly  borrowed  and  honestly 
applied  for  the  benefit  of  the  estate. 

When  the  Will  came  out  to  the  Colony,  it  ap- 
peared that  David  Baird  JAndsay  was  one  of  the 
Executors,  and,  being  the  only  one  in  the  Island,  he 
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^^  took  out  Probate.  It  is  stated  in  thejadgment  ia 
Ceylon  (and  the  form  of  the  Probate,  and  all  the 
proceedings  in  this  case,  and  in  the  other  cases  with 
which  they  have  been  furnished,  show  their  Lord- 
ships that  it  is  correctly  stated)  that  an  Executor  in 
Ceylon  has  the  same  power  as  an  English  Executor, 
with  this  addition,  that  it  extends  over  ail  real  estate, 
just  as  in  England  it  extends  over  chattels  personal. 

He,  the  Executor,  armed  with  this  power,  gave  the 
instrument  in  question  in  substitution  for  his  former 
security. 

It  appears  to  their  Lordships  that  it  would  be  a 
perversion  of  justice  to  hold  that  a  man,  supposing 
himself  to  be  Executor,  and  borrowing  money,  and 
using  money  for  the  estate,  pledging  his  own  security 
and  his  friends'  property  for  it  in  the  first  instance, 
with  such  a  stipulation  as  was  made  in  this  case; 
then,  finding  that  he  really  was  Executor,  clothing 
himself  with  proper  probate,  and  giving  a  security 
on  the  Testator's  estate  in  substitution  for  the  pro- 
visional security,  was  guilty  of  any  wrong,  and  to 
hold  that  the  transaction  is  to  be  treated  as  a  fraud 
or  as  a  breach  of  trust  in  which  he  and  the  Creditor 
were  participators.  Their  Lordships  are  satisfied 
that  it  was  an  honest  Bond  and  charge,  honestly 
given  and  honestly  accepted ;  and  that  whatever  legal 
rights  it  conferred,  remain  unaffected  by  any  equitable 
consideration. 

It  is,  however,  suggested,  or  apparently  suggested, 
in  the  judgment  of  the  Court  of  Ceylon,  that  the 
power  of  the  Testator  to  deal  with  the  property  had 
been  affected  by  the  assent  of  the  Executors  to  the 
specific  devise  to  themselves  as  Devisees  in  trust. 
This  assent  is  inferred  from  the  fact  that  there  were 
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communications  between  the  Executors  tbemselveSi     ^Iflli 
and  that  the  English  Executors  had  sent  out  a  power 
of.  Attorney  to  Cet^hn.    No  such  assent  is,  however, 
proved,  or  even  pleaded. 

It  is  not  lightly  to  be  presumed  that  a  sole  acting 
Executor  in  one  country  would,  while  the  debts  were 
unpaid,  assent  to  a  bequest  to  Devisees  in  a  distant 
Country,  so  as  to  deprive  himself  of  his  power 
honestly  to  deal  with  the  assets  for  the  payment  of 
the  debts.  It  would  be  a  grave  wrong  in  him  to  do 
so.  And  it  would  be  most  mischievous  to  hold  that 
a  Purchaser  or  Creditor  dealing  with  or  suing  the  sole 
legal  personal  representative  in  the  Country  could 
be  affected  by  private  communications  between  the 
Executors  which  are  supposed  to  have  changed  their 
title  from  that  of  Executors  to  that  of  specific 
Devisees. 

Their  Lordships  are  of  opinion,  that  the  Bond  and 
security  was  an  honest  Bond  and  security,  and  did 
effectually  pledge  the  property  of  the  Testator ;  that 
the  action  was  an  honest  action ;  and  that  even  if 
there  were^  which  they  do  not  tbink  there  is,  any 
error  of  taw  or  of  fact  in  the  judgment,  the  judgment 
legally  warranted  the  writ  of  execution — the  writ  of 
execution  legally  authorized  the  sale  by  the  FiscaU 
and  the  sale  by  the  Fiscal  effectually  transferred  the 
property  to  the  Purchaser.  It  is  in  that  respect  the 
exact  converse  of  the  Rajawelle  case  formerly  decided 
by  this  Committee. 

Their  Lordships  do  not  think  that  the  title  of  the 
Appellant  at  all  depends  on  the  power  of  Attorney,  on 
which  so  much  evidence  was  given,  or  on  the  Order  of 
the  Court  authorizing  the  I^xecutor  to  mortgage ;  but 
they  tbink  it  right  to  observe  that  the  gravest  mis- 
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1871.  chiefs  would  ensue  if  such  an  Order  could  be  ques- 
tioned on  the  ground  of  some  mistake  made  in  grant- 
ing it,  or  some  impropriety  in  the  application  for  it. 

Evidence  has  been  goue  into  to  show  that  there  was 
grave  misconduct  in  respect  of  what  took  place  at 
the  sale  by  the  Fiscal.  No  such  case  is,  however, 
made  in  the  libel,  nor  could  it  well  be. 

It  is  obvious  that  a  judgment  Debtor  coming  to 
complain  of  a  sale  by  the  Sheriff,  and  get  back  his 
property,  must  come  promptly.  If  he  does  not  so 
come,  and  come  prepared  to  redeem  the  property  by 
paying  the  judgment  debt,  the  utmost  relief  he  could 
ever  be  entitled  to  would  be  to  have  the  real  value  of 
the  property  taken  pro  tanto  in  satisfaction  of  the 
judgment. 

But  their  Lordships  do  not  think  it  right  to  pass 
that  part  of  the  case  by  unnoticed.  It  is  quite  ob- 
vious that  the  £100  purchase-money  was  a  nominal 
price  as  compared  with  the  real  value  of  the  property. 
But  what  was  done  in  this  case  appears  to  be  a  com- 
mon practice  in  the  Island.  When  property  is  taken 
in  execution,  and  it  is  reasonably  certain  that  it  will 
not  realize  sufficient  to  satisfy  the  execution,  it  is 
understood  that  the  Creditor  will  take  it.  No  one 
thinks  it  worth  while  to  attend  the  sale,  and  the  pro- 
perty is  knocked  down  to  the  Agent  of  the  execution 
Creditor  for  some  small  sum. 

In  this  case  the  execution  Creditor  sent  his  Agent 
to  the  sale  to  buy  for  him,  having  previously  arranged 
to  sell  to  the  Agent  for  the  full  amount  of  the  exe- 
cution debt ;  and  there  is  evidence  that  persons 
were  dissuaded  from  attending,  and  ths^t  one  person 
attending  was  bought  off.  The  Creditor,  it  should 
be   stated,  agreed  to  give  credit  for  the  purchase- 
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money,   and  to   lend   all   the   money  necessary  for      Jf^ 
bringing  the  land  into  cultivation. 

It  is  not  for  their  Lordships  to  suggest  what  the 
mode  or  extent  of  relief  would  be  in  such  a  case,  but 
they  are  satisfied  that  in  a  proper  proceeding  by  and 
against  the  proper  parties  some  means  of  giving  ade- 
quate relief  would  be  found.  As  they  have  said, 
however,  the  case  is  not  before  them  in  this  suit ; 
and  with  one  exception,  about  to  be  pointed  out,  no 
wrong  has  been  done.  The  property,  in  its  then 
state,  however  sold,  was  clearly  not  worth  more  than 
the  amount  of  the  debt. 

What  would  it  have  realized  at  a  Fiscal's  sale,  even 
if  the  judgment  Creditor  had  done  his  utmost  to 
obtain  the  highest  price,  when  the  judgment  Debtor 
bad  done  all  he  could  to  render  it  valueless  by  letting 
it  be  known  that  the  Purchaser  was  purchasing  a 
lawsuit  ? 

The  Testator's  assets  have  gone  in  satisfying  a  debt 
more  than  their  value ;  and  if  the  property  had  been 
openly  taken  in  satisfaction  of  the  judgment,  there 
would  have  been  no  ground  of  substantial  complaint. 
But  the  Defendant,  Clerihew,  seems  to  have  thought 
himself  justified  in  using  other  securities — some  Bills 
of  Exchange — to  get  an  additional  sum  from  the 
estate  of  the  Acceptor.  As  he  is  not  before  their  Lord- 
ships, they  abstain  from  commenting  on  his  conduct, 
which  he  has  had  no  opportunity  of  justifying  or 
extenuating  before  them.  But  this  impropriety — if 
it  be  an  impropriety— does  not  affect  the  Appellant, 
Oavin. 

The  grounds  on  which  their  Lordships  have 
arrived  at  a  conclusion  in  favour  of  Gavin  render  it 
unnecessary  to  consider  the  many  grave   equitable 
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2^^      considerations,  which  were  alleged  on  his  behalf,  as 
Gayin       distinguishing;   his  case  from  that  of  Mr.  Clerihew^ 
Bjj>j>ja.     &^d  ^  ^^  answer  to  the  suit,  or  as  leading    to  a 
modification  of  the  relief  given. 

Being  of  opinion,  that  the  very  foundation  of  the 
Plaintiffs  suit  fails,  they  will  recommend  Her  Majesty 
to  allow  the  appeal  with  costs,  to  reverse  the  judg- 
ment of  the  Supreme  Court,  and  to  direct  that  in 
lieu  thereof  a  decree  be  made  dismissing  the  appeal 
to  that  Court  from  the  decree  of  the  Court  of  First 
Instance,  with  costs,  and  to  remit  the  cause  to  the 
Court  of  Ceylon^  with  directions  to  cause  the  pro- 
perty to  be  restored  to  the  Appellant,  and  to  take  au 
account  of  the  profits  of  the  estate  received  by 
the  Respondent,  and  of  the  amount  of  compensation 
(if  any)  for  any  damage  which  the  property  has  sus- 
tained during  the  Respondent's  possession,  which  are 
to  be  paid  by  the  Respondent  to  the  Appellant. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF 
JUDICATURE  AT  CALCUTTA. 


Albert  Birmingham  Miller, 
Official  Assignee  of  the  Court 
for  the  relief  of  Insolvent 
Debtors  at  Calcutta - 


Appellant; 


AND 

Thomas  Barlow  .        -        -        Respondent* 

JL  HE  question  involved  in  this  appeal  respected  the   ^^*^*  ^^*^ 
right  of  the  Appellant   to   the  proceeds  of  goods        isTi. 
bought    by   the    Respondent    at    Manchester^    and     abw 

though  insol- 
*  Present : — Sir  James  William  CoMle,  Sir  Bobert  Phillimore  Tent,  maj 

(Judge  of  the  High  Court  of  Admiralty),  Sir  Joseph  Napier,  Bart.,  P^  ^*^^  ^' 

The  Lord  Juatiee  James,  and  The  Lord  Justice  Mellish.  ^  current 

specula  tion, 
the  result  of  which  is  still  uncertain,  on  the  best  terms  procurable,  with- 
out any  imputation  of  firaud ;  so  also,  the  abandonment  of  a  specula- 
tion whilst  the  result  is  uncertain  may  be  both  honest  and  politic,  as  it 
entirely  differs  from  undue  preference  of  one  Creditor  to  others  after  a 
debt  has  been  incurred. 

Proceedings  were  taken  under  the  Indian  Insolyeot  Act.  11th  ^  12th 
Viet.  c.  21,  and  the  proceeds  of  certain  goods  claimed  by  the  Official  As- 
signee, paid  by  the  Assignee  into  the  Bank  of  Bengal,  In  a  suit  brought 
in  the  High  (Jourt  at  CalcuUa^  by  A.  against  the  Official  Assignee,  claim- 
ing the  proceeds  of  the  goods  paid  into  the  Insolvent  Court  i — Held,  on 
the  Court  making  a  decree  in  fayour  of  the  Plaintifl^  that  the  High 
Courts  being  a  Court  of  Law  and  Equity,  had  power  to  award  interest  on 
the  amount  as  against  the  Official  Assignee. 

A  cause  was  heard  before  a  single  «nidge  of  the  High  Courts  and  a 
decree  made  by  him  dismissing  the  suit.  An  appeal  was  made  to  the 
same  Court  in  its  appellate  jurisdiction  before  two  Judges.  The  Court 
was  divided  in  opinion  ;  the  Chief  Justice  holding  that  the  Judgment 
should  be  reyersed,  and  the  Puisne  Judge  that  ifc  ought  to  be  affinned  ; 
and,  under  the  36th  section  of  the  Letters  Patent  of  1866,  creatine  the 
High  Court,  a  decree  of  reyersal  was  ordered.  On  appeal^  the  Jtioieial 
Committee,  without  expressing  any  opinion,  whether  the  36th  section 
was  applicable,  haying  regard  to  the  26th  rule  of  the  High  Court,  directed 
the  appeal  to  be  heard  on  the  merits. 
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1871.  shipped  through  the  firm  of  Small  &  Co.  in  London, 
MiLLBB  to  Balfour  &  Co.  at  Calcutta,  for  sale  under  aa 
Barlow,  agreement  between  these  parties.  The  proceeds  of 
the  sale  were  claimed  as  against  the  Respondent  by 
Cochrane,  the  former  OflScial  Assignee  of  the  Court 
of  Insolvent  Debtors  at  Calcutta^  of  one  Jamei 
Hamilton  Robinson,  an  Insolvent,  who  was  one  of 
the  Partners,  and,  at  the  time  of  the  transaction 
hereinafter  mentioned,  the  resident  Partner  at  CaU 
cutta  of  the  Firm  of  Balfour  &  Co.,  the  consignees 
for  sale. 

The  suit  was  instituted  by  the  Respondent  against 
Cochrane,  as  the  Official  Assignee  of  the  estate  oi  Lewis 
Balfour,  senior,  and  James  Hamilton  Robinson,  two 
of  the  Partners  in  the  Firm  of  Messrs.  Balfour  & 
Co.  The  firm  of  Balfour  &  Co.  consisted  of  Lewis 
Balfour,  senior,  James  Hamilton  Robinson,  and 
Lewis  Balfour  the  younger.  At  the  time  of  pre- 
senting the  petition  of  insolvency,  on  the  17th  of 
February,  1 867,  by  James  Hamilton  Robinson,  the 
other  two  Partners  were  in  England. 

The  Firm  of  Balfour  &  Co.  carried  on  trade  as 
Merchants  in  Calcutta  for  many  years,  and  the  Firm 
of  Small  &  Co.,  in  London,  was  the  corresponding 
House  in  England,  with  whom  the  Firm  of  Balfour 
&  Co.  had  been  connected  in  business  for  many 
years.  Various  shipments  were  made,  from  time  to 
time,  by  the  Firm  of  Small  &  Co.  to  the  Firm  of 
Balfour  &  Co.  not  merely  on  account  of  the  Firms  of 
Balfour  &  Co.  and  Small  &  Co.,  but  on  account  of 
others  in  connection  with  the  two  Firms.  In  the 
year  1862  an  agreement  in  respect  of  the  purchase 
and  shipment  of  goods  to  Calcutta  was  entered  into 
between  the  Firms  of  Balfour  &  Co.,  Small  &  Co., 
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and  BoUon  Sf  Barlow,  Merchants,  of  Manchester,  _if!il 
the  effect  of  which  was,  that  such  goods  as  Small  & 
Co.  and  John  S.  Bolton  Sf  Barlow  should  deem 
advisable  should  be  bought  by  John  S.  Bolton  Sf 
Barlow,  and  John  S.  Bolton  Sf  Barlow  should 
charge  no  commission  for  buying  and  examining  the 
goods,  but  to  charge  only  for  packing  and  making 
up  the  goods.  Small  &  Co.  were  to  effect  marine 
insurance,  charging  no  commission.  John  S.  Bolton 
Sf  Barlow  were  to  draw  at  six  months  on  Small  & 
Co.  for  costs  of  goods,  including  packing  charges. 
The  Bills  were  to  be  discounted  by  Overend^  Gurney 
&  Co.  at  1^  per  cent,  in  excess  of  Bank  minimum 
rate,  Balfour  &  Co.  to  remit  their  three  months*  or 
six  months'  drafts,  as  might  appear  most  desirable, 
on  Small  &  Co.,  in  favour  of  John  S.  Bolton  Sf  Bar- 
low, which  Overendy  Qurney  &  Co.  agreed  to  take 
at  1^  per  cent,  above  Bank  minimum  rate  for  three 
months,  and  1^  per  cent,  for  six  months,  as  provision 
for  said  six  months'  drafts.  And  it  was  further  pro- 
vided, that  Balfour  &  Co.,  on  sale  of  goods,  were 
specially  to  remit  proceeds  to  Overend,  Ourney  & 
Co.  in  first-class  Bills  drawn  in  favour  of  Overend, 
Chimey  &  Co.,  and  Overend,  Qurney  &  Co.  agreeing 
to  give  up  Balfour  &  Co.'s  drafts  on  Small  &  Co.  on 
receipt  of  remittances  under  rebate,  Balfour  &  Co. 
to  charge  no  commission  for  settling  or  guaranteeing 
sales,  merely  charging  actual  disbursements  incurred. 
In  the  event  of  Small  &  Co.  being  under  cash  ad- 
vances, John  S.  Bolton  Sf  Barlow  agreed  to  find 
cash  for  one-third  the  amount.  Under  the  agree- 
ment the  three  several  Firms  were  jointly  interested 
as  Partners  in  the  profit  or  loss  arising  on  such  ship- 
ments. 
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2^71^  In  pursuance  of  this  agreement,  goods  were,  from 

time  to  time,  purchased  by  the  Firm  of  John  S. 
Bolton  Sf  Barlow,  and  shipped  to  the  Firm  of 
Balfour  &  Co.,  in  Calcutta^  until  some  time  in  1863, 
when  John  S.  Bolton  retired  from  the  Firm  of  JtAn 
S.  Bolton  4*  BarloWy  which  thenceforward  was 
carried  on  under  the  style  of  Thomas  Barlow  & 
Brother.  After  the  retirement  of  John  S.  Bolton 
the  agreement  was  adhered  to  and  adopted  in  all 
respects  by  Thomas  Barlow  and  the  Firms  of 
Balfour  &  Co.  and  Small  &  Co.,  and  various  ship- 
ments were  made  to  Balfour  &  Co.,  on  triplicate 
account  for  a  series  of  years,  except  that  Jolin  S. 
Bolton  had  no  interest  therein.  After  the  failure  of 
Overendf  Chirney  &  Co.  the  remittances  were  made 
to  the  Firm  of  Small  &  Co.  by  the  Firm  of  Balfour 
&Co. 

In  the  months  of  September^  October^  and  Novenh 
ber,  1866,  Thomas  Barlow  purchased  and  shipped 
in  terms  of  the  original  agreement,  certain  goods 
to  Messrs.  Balfour  &  Co.  The  goods  so  shipped 
arrived  in  Calcutta,  Bills  of  lading  duly  indorsed  of 
the  same  having  been  previously  received  by  the 
Firm  of  Balfour  &  Co.,  at  Calcutta,  and  which  Bills 
so  duly  indorsed  came  to  the  possession  of  James 
Hamilton  Robinson,  the  only  partner  of  the  Firm  of 
Balfour  &  Co.  then  residing  in  Calcutta. 

In  December,  1866,  or,  at  latest,  on  the  Ist  of 
January,  1867,  an  agreement  was  come  to  between 
the  Respondent  and  Small  &  Co.  and  Balfour  &  Co., 
whereby  in  consideration  of  the  Plaintiff  taking  upon 
himself  solely  all  the  risk  and  responsibility  attaching 
to  the  shipments  (which  had  not  then  arrived  in  India), 
and  discharging  Small  &  Co.  and   Balfour  &  Co., 


CASES    BEFORE   THE    PRIVT    COUNCIL.  131 

II  liability  to  pay  any  losses  which  might  ^If^ 
thereon,  those  Firms  respectively  transferred, 
d,  and  made  over  to  the  Respondent  all  their 
ive  right,  title,  and  interest  in  the  said  ship- 
This  agreement  was  reduced  to  writing  in 
nci  of  a  Letter  from  the  Respondent's  Firm  to 
r  &  Co.,  Calcutta,  and  signed  by  the  Respon- 
r  Thomas  Barlow  ^  Brotlier,  by  Small  &  Co., 
Lewis  Balfour  tlie  elder  for  Baljbur  &  Co. 
Letter  was  in  terms  as  follows: — 

"  Mancfiester,  2nd  January^  1867. 

rs.  Balfour  ic  Co.,  Calcutta. 

ar  Sirs, — Referring  to  the  goods  shipped  on 
te  a/c  under  special  agreement  against  which 
.  Small  &  Co.  have  given  their  acceptances, 
II  please  hand  over  all  such  goods  (particulars 
zh  we  enclose)  to  Messrs.  Barton^  Baynes  & 
dcutta.  We  agree  to  take  said  goods  on  our  own 
d  responsibility.  We  have  agreed  to  return  to 
.  Small  &  Co.  the  following  acceptances  : — 

s,     d. 

i     8     2  .  due  13th  March,  1867  a/c  Warwick 

Castle. 

13    0.,,      1st  April       „       „  Tantallofi 

Castle. 

y     5     2  .    „      9th  May       ,,       „        KeniU 

worth  Castle. 

t     0  11  .    „  »,  „       „  ditto. 

[     5     2  .    »    22nd  May        „       „       Rivers- 
dale. 

the  meantime,  until  we  hear  that  you  have 
over   the  goods,  we  have   made   Williams, 

K  2 
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]^^  Deacon  &  Co.  custodians  for  said  acceptances,  also 
of  £217.  Is.  lOd.  paid  by  Messrs.  Small  &  Co.,  for 
charges  on  account  of  the  said  goods.  We  refer  yoa 
at  foot  to  Messrs.  Small  &  Co.'s  signature,  and  also 
to  Mr.  Balfour  and  Messrs.  Mattheson  &  Co.'s 
signatures,  in  confirmation  of  this.  Messrs.  Matthe- 
son &  Co.  of  course  sign  this  in  case  any  goods  have 
arrived  in  Calcutta,  and  are  delivered  to  Jardine, 
Skinner  &  Co.  of  Calcutta^  and  this  Letter  is 
sufficient  authority  in  such  case  for  Messrs.  Jardins, 
Skinner  &  Co.  to  hand  over  the  goods  to  Barton^ 
Bat/nes  &  Co. 

«  We  are,  dear  Sirs, 

**  We  confirm  the  above.  "  Yours  truly, 

''  Mattheson  &  Co.         **  Thomas  Barlow  &  Bro. 
*•  Small  &  Co. 
**  Lewis  Bal/burJ** 

The  Respondent,  Lewis  Balfour,  for  Balfour  &  Co. 
and  Small  &  Co.,  by  such  Letter  concurred  in  direct- 
ing J.  H.  Robinson,  the  only  partner  of  Balfour  & 
Co.  then  resident  at  Calcutta,  to  hand  over  the  said 
shipments  to  Messrs.  Barton,  Baynes  &  Co.,  of 
Calcutta^  as  Respondent's  Agents,  v^^hich  he  accord- 
ingly did  in  January^  1867,  and  Messrs.  Barton, 
Baynes  &  Co.  gave  him  the  following  receipt : — 

••  Calcutta,  May  16,  1867. 

**  Received  from  Messrs.  Balfour  &  Co.  the  under- 
mentioned invoices  and  Bills  of  lading  as  instructed 
by  Messrs.  Thomas  Barlow  Sf  Brother,  Manchester. 

Warwick  Castle 78/J. 

Tantallon  Castle \7lb. 

Riversdale  . 80/c. 

Kenilworth  Castle      ....  143/6  and  c. 
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proceeds  to  be  remitted  to  Messrs.  Alexander  Oun-        IQ*^^- 
liffe  &  Co.  for  special  appropriation. — JB.  B.  &  Co." 

After  the  receipt  of  these  Bills  of  lading*  and  on 
the  15th  of  January,  18679  James  Hamilton  Robins 
son  received  a  Telegram  from  London,  from  Lewis 
Balfour^  directing  him  to  deliver  the  goods  so  shipped 
on  triplicate  account  as  aforesaid  to  the  Firm  of 
Barton,  Baynes  &  Co.  In  pursuance  of  this  Tele- 
gram Robinson,  on  the  18th  of  January,  1867,  in- 
dorsed and  delivered  over  the  Bills  of  lading  and  goods 
to  Messrs.  Barton,  Baynes  &  Co.  At  such  time 
the  Firm  of  Balfour  &  Co.  had  not  merely  stopped 
payment,  but  had  been  in  insolvent  circumstances  for 
some  years. 

On  the  17th  of  February,  1867,  Robinson  pre- 
sented his  petition  of  insolvency  to  the  Insolvent 
Court  in  Calcutta,  and  was  duly  declared  insolvent. 

The  then  official  Assignee,  on  the  1st  of  March, 
1867,  demanded  the  re-delivery  of  the  goods  and 
documents  from  the  Finn  of  Barton,  Baynes  &  Co., 
who  refused  to  comply  with  such  demand. 

An  application  to  enforce  the  demand  was  made  to 
the  Insolvent  Court,  and  by  an  Order  of  that  Court 
of  the  4th  oi  March,  1867,  Messrs.  Barton^  Baynes 
&  Co.  were  directed  to  show  cause,  on  the  lltb  of 
March,  why  they  should  not  re-indorse  and  deliver 
over  to  the  official  Assignee  all  goods.  Bills  of  lading, 
and  other  documents  connected  with  such  goods. 
The  parties  appeared  and  showed  cause  against  such 
Order,  which  was,  however,  on  the  16th  of  March, 
1867,  made  absolute.  Barton,  Baynes  &  Co.,  in 
compliance   with   the  Order,  re-delivered   over  the 
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^^^       goods,  or  the  produce  thereof,  and  the  Bills  of  lading 
and  other  documents  connected  therewith. 

Barlow  then  brought  the  present  suit,  on  the  29th 
of  June,  1867,  in  the  High  Court  of  Calcutta,  against 
the  Official  Assignee,  claiming  the  goods  and  the 
produce  thereof,  and  also  by  his  plaint  claimed 
interest  on  the  amount  received  and  made  over  to 
the  Official  Assignee;  and  further  prayed  that  the 
Order  of  the  Insolvent  Court  might  be  cancelled. 

Tlie  Official  Assignee  filed  his  written  statement ,  set- 
ting up  the  several  matters  aforesaid,  and  prayed  that 
the  suit  might  be  dismissed,  as  the  relief  sought  could 
have  been  obtained  in  the  insolvency  proceedings. 

The  suit  came  on  for  hearing  before  the  High 
Court  in  its  ordinary  original  civil  jurisdiction.  Wit- 
nesses were  examined,  and  on  the  I5th  of  June, 
1868,  Mr.  Justice  Norman,  who  sat  alone,  by  his 
judgment  decided  in  favour  of  the  Official  Assignee 
and  against  the  claim  of  Thomas  Barlow,  on  the 
ground  of  the  transfer  being  fraudulent  and  void  as 
against  ihe  Creditors  of  Balfour  &  Co. 

Barlow  appealed  to  the  High  Court  in  its  appellate 
jurisdiction,  and  by  his  memorandum  of  appeal  sub- 
mitted that  the  judgment  was  erroneous,  on  the 
following  grounds  : — First,  as  the  Court  found  that 
under  the  agreement  mentioned  in  the  plaint,  the  goods 
in  question  were  shipped  to  Balfour  &  Co.,  and  by 
the  terms  of  the  agreement  the  proceeds  of  the  goods 
were  specifically  appropriated  for  remittance  home  in 
first-class  Bills ;  secondly,  that  the  transfer  of  the 
2nd  of  January,  1867,  was  bond  fide,  and  for  con- 
sideration ;  thirdly,  that,  even  if  no  such  transfer 
were  established,  the  goods  were  placed  in  the  hands 
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of  Barton,  Baynes  &  Co.,  not  by  way  of  fraudulent  ^Ti. 
transfer  or  preference,  but  to  carry  out  the  terms  of 
the  contract  under  which  the  goods  were  shipped ; 
fourthly,  that  at  the  time  of  the  insolvency  of  Robin- 
son, the  goods  were  not  in  his  order  or  disposition  ; 
and,  fifthly,  that,  at  any  rate,  the  Plaintiff  had  a  joint 
interest  in  the  goods  and  their  proceeds,  and  the 
Court  had  jurisdiction  to  interfere,  and  ought  to  have 
interfered,  to  prevent  the  proceeds  being  divided  be- 
tween the  general  Creditors  of  Robinson. 

The  Respondent,  by  a  memorandum  of  objections, 
under  section  348  of  Act,  No.  VIII.  of  1859,  sub- 
mitted  that  Mr.  Justice  iVbrmaTi  should  have  declared 
that  the  Firm  of  Balfour  &  Co.  were  partners  with 
the  Firms  of  Small  &  Co.  and  Thomas  Barlow  ia 
the  goods  in  the  plaint  mentioned,  and  that  the  Firm 
of  Balfour  &  Co.  were  held  out  and  known  as  the 
only  reputed  Owners  of  the  goods  then  in  Calcutta ; 
and  that  the  Court  should  have  found  that  the  goods, 
at  the  time  of  making  over  the  same  by  Robinson, 
the  only  partner  of  Messrs.  Balfour  &  Co.  then  in 
India,  and  at  the  time  of  presenting  the  petition  on 
which  the  order  of  insolvency  was  granted,  were,  with 
the  consent  of  the  Plaintiff  as  such  co-partner,  in 
the  order  and  disposition  of  Robinson,  vested  in  the 
then  Respondent,  under  such  adjudication,  on  behalf 
of  the  general  Creditors  of  Balfour  &  Co. 

The  Chief  Justice,  Sir  Barnes  Peacock,  was  in 
&vour  of  reversing  the  decree  of  the  15th  of  June, 
1868.  Mr.  Justice  Markby  gave  his  opinion  for 
sustaining  the  decree  ;  but  the  Judges  of  the  appel- 
late Court  being  equally  divided,  the  decree  was 
reversed,  in  accordance  with  sect.  36  of  the  Letters 
Patent   constituting   the    High   Court.      The   Chief 
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^fiTi^       Justice  proposed  that  the  suit  should  be  reheard  be- 

MiLLXB      fore  a  fuller  bench  of  Judges,  but  Mr  Justice  Markhf 

Baelow.     ^^®  ^f  opinion,  the  Court  had  not  power  to  direct 

the  case  to  be  so  reheard,  and  declined  to  accede  to 

any  such  rehearing. 

The  Chief  Justice,  in  his  judgment,  expressed  bis 
opinion,  that  there  was  a  valid  and  bond  fide  transfer 
to  the  Respondents  by  the  agreement  of  the  2nd  of 
January^  1867;  that  there  was  no  fraud  or  fraudu- 
lent preference  within  sect.  23  of  the  Indian  In- 
solvent Act,  11th  &  12th  Vict.  c.  21,  and  that  the 
doctrine  of  reputed  ownership  under  that  Act  bad  no 
application;  and,  moreover,  that  according  to  the 
true  construction  of  the  original  agreement  of  1862, 
there  was  a  specific  appropriation  of  the  proceeds 
of  the  said  shipments,  to  meet  the  Bills  drawn  on  and 
accepted  by  Small  &  Co.  for  the  price,  and  that  such 
specific  appropriation  bound  the  said  shipments,  and 
their  proceeds  in  the  hands  of  Balfour  &  Co.  and 
their  Assignees,  and,  dfortiori^  was  good  against  the 
Assignee  of  one  or  two  members  of  the  Firm.  In 
his  judgment,  the  Chief  Justice  said  :  "  It  appears  to 
me  that  this  transaction  of  the  2nd  of  January 
was  intended  by  the  parties  to  be  carried  out,  that  it 
was  honest  and  bond  fide ^  9ii\A  that  the  property  in 
the  goods  passed  by  it  to  Messrs.  Barlow  Brothers 
Further,  I  hold,  that  if  the  property  did  not  pass  to 
Barlow  Brothers,  the  proceeds  were  specifically 
appropriated  for  taking  up  the  Bills  of  Balfour  &  Co. 
on  Small  &  Co.,  and  until  those  Bills  were  paid  Mr. 
Robinson  had  no  interest  in  the  goods,  which  could 
justify  his  Assignee  in  stopping  the  remittance  of  the 
proceeds,  or  of  taking  the  property  out  of  the  actual 
possession  of  the  Plaintiff's  Agents,  Messrs.  Barton^ 
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Baynes  &  Co.  If  the  transfer  of  the  2nd  of  ,J^^ 
January  J  1867»  did  not  transfer  the  property  and  Millbb 
Mr.  Robinsons  interest  under  it,  it  is  clear  that  Mr.  Bablow. 
Robinson  was  not  entitled  to  the  proceeds,  but  merely 
to  one-ninth  of  the  profits,  if  any,  after  all  the  costs 
and  expenses  should  have  been  paid  out  of  the  pro- 
ceeds. The  speculation,  however,  as  already  shown, 
resulted  in  a  loss.  It  has  been  urged  that  Small  & 
Co.  were  in  insolvent  circumstances  when  the  Letter 
of  the  2nd  of  January  was  signed,  but  Small  &  Co/s 
Assigness  have  not  interfered.  In  that  respect  the 
case  resembles  Thayer  v.  lAster  {a).  The  Assignee 
of  Robinson  and  Balfour  had  nothing  to  do  with 
Messrs.  Small  &  Co.'s  insolvency  or  bankruptcy." 
Then,  after  observing  that  the  Respondent  had  per- 
formed the  agreement  on  his  part,  the  Chief  Justice 
proceeded: — ''The  question  then  is,  whether  the 
Assignee  of  Robinson^  who  would  have  been  entitled 
to  only  one-third  of  one-third,  or  one-ninth  of  the 
profits,  if  any,  would  have  been  entitled  to  stop  the 
remittances  if  the  goods  had  not  been  delivered  over 
to  the  Plaintiflf's  Agent,  or  was  justified  in  taking  the 
goods  or  the  proceeds  out  of  the  hands  of  the 
Plaintiflfs  Agent,  and  to  administer  them  for  the 
benefit  of  the  general  body  of  Creditors  of  Robinson 
and  Jjewis  Balfour  the  elder.  It  appears  to  me 
that  he  is  not,  and  that  it  ought  to  be  declared  that 
the  goods  and  proceeds  are  the  property  of  the 
Plaintiff." 

Mr.  Justice  Markby  agreed  in  opinion  with  Mr. 
Justice  Norman^  and  based  his  decision  on  the 
grounds  of  the  three  Firms  being  partners  in  the 
shipments  in  question,  and  of  the  agreement  of  the 

(a)  80  L.  J.  (Gh.)  427. 
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J^l^  2nd  of  January 9  1867,  being  a  fraudulent  preference 
Miller  of  the  Respondent  by  Small  &  Co.  and  Balfour  &  Co., 
Bablow.  stating  that  it  was  rather  a  question  of  fact  than  of 
law.  On  thi  point  of  the  reputed  ownership  of  the 
goods  by  Balfour  &  Co.  under  the  Indian  Insolvent 
Act,  he  said  that,  so  far  as  he  had  formed  an  opinioD, 
be  entirely  concurred  with  the  Chief  Justice.  He 
also  intimated  an  opinion  that  it  was  not  open  to  the 
Respondent  on  the  pleadings  and  issues  to  contend 
that  the  proceeds  of  the  shipments  were  specifically 
appropriated. 

By  the  decree  made  thereon  in  favour  of  the 
Plaintiff,  the  Defendant  was  ordered  to  pay  the 
Plaintiff  the  sum  of  Rs.  95,279.  10a.  Ip.,  together 
with  interest  at  6  per  cent,  from  the  dates  and  upon 
the  amounts  in  the  decree  specified,  to  the  date  of 
realization. 

The  Appellant  appealed  to  Her  Majesty  in  Council 
from  this  decree. 

After  the  appeal  to  England,  Albert  Birmingham 
Miller  was  appointed  Official  Assignee  and  Assignee 
of  the  estate  and  effects  of  Robinson  and  Lewis 
Balfour  the  elder,  in  the  place  of  John  Cochrane^ 
the  original  Appellant ;  and  by  an  Order  in  Council, 
Miller  was  substituted  in  the  appeal  in  the  place  of 
Cochrane. 

Sir  R,  Palmer,  Q.C.,  and  Mr.  J.  D.  Bett,  for  the 
Appellant. 

There  is  a  preliminary  objection,  which,  if  sus- 
tained, will  render  any  further  consideration  with 
respect  to  the  merits  unnecessary.  The  cause  was 
first  heard  before  Mr.  Justice  Norman^  who  dismissed 
the  suit,  and  such  dismissal  having  been  affirmed  by 
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Mr.  Justice  Markby,  who  sat  with  the  Chief  Justice, 
Sir  Barnes  Peacock^  on  the  hearing  of  the  appeal,  but 
who  differed  from  him,  we  submit,  that  the  High 
Court  in  its  appellate  jurisdiction  ought  to  have 
aflSrmed  the  decree,  and  was  not  warranted  in  giving 
a  decision  against  the  Appellant.  The  36th  section 
of  the  Letters  Patent  of  1865,  constituting  the  High 
Court  at  Bengal  (a)  is  not  in  any  way  contradicted  or 
affected  by  the  26th  rule  of  the  High  Court  (6), 
which,  in  fact,  only  explains  the  36th  clause  of  the 
Letters  Patent,  and  the  appellate  Court  ought,  there- 
fore, to  have  dismissed  the  appeal. 

Their  Lordships  declined  expressing  any  opinion 
on  this  point,  and  desired  the  Appellant's  Counsel  to 
proceed  on  the  merits. 

Then  upon  the  merits  our  contention  is,  that 
neither  in  Law  nor  £quity  was  -there  any  such  specific 

(a)  Sect.  36  proyides,  that  anj  fanction  directed  to  be  performed 
by  the  High  Court  in  the  exercise  of  its  original  or  appellate  juris- 
diction, may  be  performed  by  any  Judge,  or  Division  Court,  con- 
stituted under  the  proyisions  of  the  Act,  the  24th  &  25th  Vict,  c.  1 04, 
*'  and  if  such  Diyision  Court  is  composed  of  two  or  more  Judges, 
and  the  Judges  are  divided  in  opinion  as  to  the  decision  to  be  given 
on  any  point,  such  point  shall  be  decided  according  to  the  opinion 
of  the  majority  of  the  Judges,  if  there  shall  be  a  majority ;  but  if 
the  Judges  should  be  equally  divided,  then  the  opinion  of  the 
senior  Judge  shall  prevail.*' 

{h)  Kule  26  directs  that  "  appeals  from  the  decision  of  one 
Judge  in  the  exercise  of  ordinary  original  civil  jurisdiction  shall  be 
heard  and  determined  by  at  least  two  other  Judges ;  and  in  case 
the  two  Judges  who  exercise  the  appellate  jurisdiction  differ  in 
opinion,  they  may  direct  that  the  case  shall  be  re-heard  before  a 
Division  Court,  consisting  of  themselves  and  some  other  Judge  or 
Judges ;  and  if  no  such  Order  be  made,  the  decision  shall  be 
affirmed."  See  Rules,  Maepherton's  New  Civil  Proceedings  for 
Brit.  India,  Appx.  p.  cxvi.  [Ed.  1871.] 


1871. 
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^f^  appropriation  of  the  proceeds  of  the  sale  of  the 
goods,  to  support  the  decree  pronounced  against  the 
Official  Assignee,  awarding  payment  to  the  Plaintiff. 
Even  if  it  should  be  held  to  have  been  a  specific 
appropriation  of  the  proceeds  of  the  goods  in  a  suit 
properly  framed,  which  this  was  not,  yet  we  submit, 
that  the  Order  of  the  Insolvent  Court,  pronounced 
on  the  16th  of  May,  1867,  not  having  been  appealed 
against,  bound  the  Appellant  as  to  the  matter  decided 
therein,  and  he  had  no  right  to  sue :  Oarhett  v. 
Veale  (a) ;  but  having  submitted  to  the  jurisdiction  of 
the  Insolvent  Court,  he  should  have  preferred  his  claim 
there.  The  assignment  of  goods  to  the  Plaintifl^  oq 
which  he  grounds  his  suit,  so  far  as  the  assignment 
purported  to  be  a  rescission  of  the  contract  or  agree- 
ment theretofore  existing  between  the  Plaintiff  and 
the  Firm  of  Balfour  &  Co.  and  Small  &  Co.,  was 
absolutely  null  and  void  against  the  Official  Assignee : 
DuUon  V.  Morrison  (6)  ;  In  re  Wait  (c) ;  Barker  v. 
Goodair  (d) ;  Tat/lor  v.  Fields  (e) ;  Young  v. 
Keighly  (J).  [The  Lord  Justice  James  : — This 
differs  from  ordinary  partnerships.  It  is  a  series  of 
joint  adventures.]  The  two  Firms  of  Balfour  &  Co. 
and  Small  &  Co.  at  the  time  of  the  assignment,  being 
in  utterly  insolvent  circumstances,  and  the  assignment 
made  within  two  months  of  the  filing  of  the  petition 
of  Robinson,  such  an  assignment  was  a  voluntary  and 
fraudulent  preference,  in  no  way  binding  upon  the 
Official  Assignee,  or  the  Creditors  of  the  Firm  of 
Balfour  &  Co.  Fraud  will  vitiate  a  contract  of  sale: 
the  principles  are  clearly  laid  down  in  Attwood  v. 

(a)  6  Q.  B.  408,  4U.  (6)  17  Ves.  193. 

(c)  J.  &  W.  606-8.  (d)  1 1  Ves.  86. 

(€)  4  Ves.  39(5.  (/)  15  Ves.  657. 


CASES  BEFORE  THE  PRIVY  COUNCIL.  141 

Small  (a).     It  was  a  colourable  and  fraudulent  as-     .  ^^J^'  ^ 
signment  as  against  the  general  body  of  the  Creditors      Millu 
of  Messrs.  Balfour  &  Co.,  whose  consent  was  in  no  way      Bablow. 
obtained  by  Lewis  Balfour^  senior,  the  only  member 
of  the  Firm  of  Balfimr  &  Co.  who  entered  into  the 
agreement.     Indeed  the  Firm  of  Small  &  Co.  and 
Ijewis  Balfour^  senior,  were  precluded  from  making 
sach  assignment  by  being  in  insolvent  circumstances. 
The  indorsement  of  the  Bills  of  lading  and  delivery 
over  of  the  goods  to  Bartony  Baynes  &  Co.  by  Robins 
san^  having  been  made  within   two  months   before 
insolvency,  were  acts  fraudulent  and  void  under  the 
24th  clause  of  the  Indian   Insolvent  Act,  11th  & 
12th  Vict.  c.  21,  which  is  similar  to  the  Statute,  7th 
&eo.  4,  c.  57,  s.  32,  under  which  Statute,  in  similar 
circumstances,  an  assignment  has  been  held  void  as 
against  the  Official  Assignee;   Becke  v.  Smith  (b). 
So  by  the  Bankruptcy  Act,  12th  &  13th  Vict.  c.  106, 
s.  126 :  Marks  v.  Feldham  (c) ;  and  by  the  Jamaica 
Insolvent  Act,  11th   Vict.  c.  28,  s.  67:   Ntmes  v. 
Carter  (d).    Even  if  such  acts  could  be  deemed  merely 
voidable,  as  against  the  Official  Assignee,  by  the  pro- 
ceeding in  the  Insolvent  Court  and  the  High  Court, 
the  Official  Assignee  sufficiently  manifested  his  op- 
position to  the  same,  and  his  right  to  treat  the  same 
as  invalid ;   and   we    rely  on   both    such    grounds, 
whether   fraudulent   and  void,  or  merely  voidable; 
and  we  submit  that  the  24th  clause  of  the  above  Act 
not  merely  renders  such  acts  fraudulent  and  void,  but 
expressly  and  positively  directs  that  such  acts  shall 
be  deemed  fraudulent  and  void  from  their  inception* 

(a)  6  CL  *  F.  333.  {h)  3  If.  *  W.  196. 

{e)  Lftw  Bap.  5  Q.  B.  370. 

(d)  4  Mom's  P.  C.  Cmm  (M.  S.)i  333 ;  Lmt  Hep.  1  P.  C.  S49, 
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1871.  Again,  the  goods  were  in  the  order  and  disposition 

Miller  of  the  Firm  of  Bolfour  &  Co.  up  to  and  at  the  time 
Baklow.  ^^  ^^^  adjudication  of  insolvency  against  Bobifison, 
and  as  such  passed  to,  and  became  vested  in,  the 
Official  Assignee  of  Robinson,  under  the  provisions  of 
the  23rd  section  of  the  Indian  Insolvent  Act,  1 1th  & 
12th  Vict.  c.  21. 

And,  lastly,  we  submit  that,  with  respect  to  in- 
terest, the  Official  Assignee  having  received  the  pro- 
ceeds of  the  goods  under  the  Order  of  the  Insolvent 
Court,  and  the  amount  so  received  having  been  paid 
into  the  Bank  in  accordance  with  the  rules  of  the 
Court,  and  no  application  being  made  to  him  or  the 
Court  to  invest  the  same,  the  Plaintiff  was  not  en- 
titled to  the  interest  decreed. 

Their  Lordships  directed  the  Respondent's  Counsel 
to  confine  themselves  to  the  question  of  interest. 

Mr.  Jessel,  Q.C.,  Mr.  C.  E.  PoUock,  Q.C.,  and 
Mr.  Bowringi  for  the  Respondents. 

Interest  was  properly  allowed  by  the  Court  below. 
The  proceeds  of  the  sale  of  the  goods  was  paid  into 
Court,  and  no  step  was  taken  by  the  Official  Assignee 
to  invest  the  proceeds.  In  Young  v.  Chty  {a)  a 
party  recovered  payment  at  law,  but  on  equitable 
grounds  repayment  was  decreed,  and  the  Court  held, 
that  the  Plaintiff  in  equity  was  entitled  to  interest  on 
the  amount  recovered  from  the  time  of  its  pay- 
ment. 

20th  July,         Judgment  was  reserved,  and  now  delivered  by 

1871. 

The  Lord  Justice  Mellish  : — 
This  was  a  suit  brought  in  the  High  Court  of  CaU 

(a)  8  Beav.  147. 
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cutta  by  Thomas  Barlow ^  who  traded  under  the  style       >i?Ji:. 
of  Thomas  Barlow  &  Brother,  against  the  Defendant,       Miller 
who  is  the  Official  Assignee  of  the  Court  for  the      Bablow. 
Relief  of  Insolvent  Debtors  at  Calcutta. 

The  plaint  set  out  the  terms  of  an  agreement  made 
in  1862  by  the  Plaintiff's  Firm,  the  Firm  of  Small  & 
Co.,  of  London,  and  the  Firm  of  Balfour  8c  Co.,  of 
Calcutta^  consisting  of  Lewis  Balfour  the  elder, 
James  Hamilton  Robinson,  and  Lewis  Balfour  the 
younger,  respecting  goods  to  be  bought  by  the  Plain- 
tiff's Firm  at  Manchester,  and  shipped  by  Small  & 
Co.  to  Balfour  &  Co.  at  Calcutta,  by  which  each  of 
the  three  Firms  was  to  take  one-third  share  of  profit 
or  loss,  the  Plaintiff's  Firm  to  draw  Bills  at  six 
months  on  Small  &  Co.  for  the  cost  of  the  goods,  the 
Bills  to  be  discounted  by  Overend,  Ouimey  &  Co., 
Balfour  &  Co.  to  remit  Bills  on  Small  &  Co.  as  a 
provision  for  the  six  months'  Bills,  and  Balfour  & 
Co.,  on  the  sale  of  the  goods,  specially  to  remit  the 
proceeds  to  Cherend,  Gurney  &  Co.,  and  Overend, 
Oumey  &  Co.  thereupon  to  give  up  Balfour  &  Co.'s 
drafts  on  Small  &  Co.  under  rebate.  The  plaint 
states,  that  the  Plaintifil  under  that  agreement,  in 
September  and  October,  1866,  purchased  and  shipped 
goods  to  Balfour  &  Co.  in  Calcutta,  and  that  after 
the  goods  were  shipped,  another  agreement  was  come 
to  between  the  Plaintiff,  Small  &  Co.,  and  Balfour 
&  Co.,  whereby,  in  .consideration  of  the  Plaintiff 
taking  upon  himself  all  risk  attaching  to  the  ship- 
ments, and  discharging  the  Firms  of  Sm^all  &  Co. 
and  Balfour  &  Co.  from  all  liability  to  pay  any 
losses,  these  Firms  made  over  to  the  Plaintiff  all 
their  respective  right,  title,  and  interest  in  the  ship- 
ments ;     that    shortly    after    the    Plaintiff   directed 
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3^71.  Balfour  &  Co.  to  hand  over  the  shipments  and 
documents  relating  to  the  same  to  Barton^  Bayna 
&  Co.,  and  that  the  Bills  of  lading  were  accordingly 
handed  over  by  Balfour  &  Co.  to  the  Firm  of 
Barton^  Baynes  &  Co. ;  that  the  shipments  arrived 
in  Calcutta,  and  were  taken  possession  of  by  Barton, 
Baynes  &  Co.,  and  the  larger  portion  thereof  sold 
on  account  of  the  Plaintiff;  that  James  HamUbm 
Robinson  filed  his  petition  in  the  Court  for  the  relief 
of  Insolvent  Debtors  at  Calcutta  on  the  7th  of 
February,  1867,  and  Lewu  Balfour  the  elder,  on 
the  18th  of  May,  1867  ;  that  the  Defendant,  as  such 
Assignee,  on  the  1st  of  March,  1867,  demanded 
possession  of  the  goods  from  Barton,  Baynes  &  Co., 
and  on  their  refusal  to  comply  with  the  demand, 
he  procured  an  Order  from  the  Insolvent  Court 
requiring  them  to  re-indorse  and  re-deliver  to  the 
Defendant  all  the  documents  and  goods  belonging 
to  the  estate  of  the  Insolvent  as  were  then  in  their 
possession,  and  to  account  to  him  for  all  they  had 
parted  with  ;  that  in  consequence  of  that  Order, 
Baiixm,  Baynes  &  Co.  handed  over  twelve  bales  of 
goods  to  the  Defendant,  and  paid  to  him  the  net 
proceeds  of  those  which  had  been  sold,  Rs.  90,563. 
63a.  Ip. 

The  plaint  concluded  with  a  prayer  that  the 
Plaintiff's  rights  in  respect  of  the  goods,  or  the  net 
proceeds  thereof,  and  money  might  be  declared,  and 
that  the  Defendant  might  be  directed  to  pay  the 
same,  with  interest,  to  the  Plaintiff. 

The  Defendant,  in  his  answer,  denied  the  alleged 
^  agreement  by  which  the  Firm  of  Small  &  Co.,  and 
Balfour  &  Co.,  assigned  their  interest  in  the  ship- 
ments to  the  Plaintiff;   and  also  alleged  that  such 
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agreement,  if  made,  and  the  delivery  of  the  Bills  of      ^^ 
lading  and  goods  to  Barton^  Baynes^  &  Co.  under  it,      Millu 
was  a  fraud  upon  the  laws  relating  to  Bankruptcy      Bablow. 
and  Insolvency ;  that  it  was  void  from  having  been 
made  within  two  months  of  the  insolvency  of  James 
Hamilton  Robinson  ;  and  that  the  goods,  at  the  time 
of  James  Hamilton  Robinson  filing  his  petition,  were 
in    his   possession,  order,  and  disposition,  with  the 
consent  of  the  true  Owner. 

The  case  canie  on  to  be  tried  before  Mr.  Justice 
Norman ;  and  it  was  proved  at  the  trial,  that  the 
original  agreement  for  the  consignment  of  goods  to 
Calcutta  was  acted  upon  by  the  three  Firms  up  to 
the  failure  of  Overend^  Gumey^  &  Co.,  in  May^ 
1866  ;  that  after  that  time  the  parties  never  obtained 
any  Firm  to  take  the  place  of  Overend,  Cfurney,  & 
Co.;  that  the  Plaintiff,  nevertheless,  bought  the 
goods  in  question  at  Manchester^  and  shipped  them 
through  SmcUl  &  Co.,  in  four  Ships,  to  Balfour  & 
Co.,  in  Calcutta ;  that  the  Plaintiff  drew  Bills  on 
Small  &  Co.,  who  accepted  them  for  the  price  of  the 
goods,  and  discounted  the  Bills  with  Messrs.  Oanliffe. 
A  correspondence  was  given  in  evidence  between  the 
Plaintiff  and  Small  &  Co.,  and  Lewis  Balfour,  senior, 
who  was  then  in  London,  during  the  autumn  of 
1866,  with  reference  to  procuring  a  Firm  to  supply 
the  place  of  Overend,  Ourney^  &  Co. ;  but  no  agree- 
ment was  come  to  on  that  subject ;  that  early  in 
December,  1866,  Small  &  Co.  stopped  payment,  and 
dishonoured  Bills  drawn  by  Balfour  &  Co.  That  it 
was  known  to  all  the  parties  in  London  that  the  stop- 
page and  insolvency  of  Small  &  Co.  would  necessarily 
involve  the  stoppage  and  insolvency  of  Balfour  & 
Co.     That  on  the  15th  of  December,  Small  &  Co. 
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.J^^  wrote  to  the  Plaintiff: — '*  Pending  the  completion  of 
Miller  arrangements,  we  have  sent  out  a  Telegram,  jointly 
Bablow.  with  Messrs.  Baffour,  directing  all  funds  and  goods 
then  in  their  hands  to  be  handed  over  to  Jardine, 
Skinner^  &  Co."  And  on  the  18th  of  December  the 
Plaintiff  wrote  to  Balfour  &  Ca  at  Calcutta  : — **  In 
consequence  of  correspondence  with  Mesers.  Small 
&  Co.,  you  will  please  hand  over  the  goods  as  per 
annexed  list,  to  Messrs.  Barton^  Baynes,  &  Co. 
They  are  bought,  you  are  aware,  under  special 
agreement,  in  triplicate  account.'*  On  the  9nd  of 
January^  1867,  the  agreement  for  the  transfer  of 
Small  &  Co.'s  and  Balfour  &  Co.'s  interests  in  the 
shipments  was  made,  and  is  contained  in  a  Letter  of 
that  date  from  the  Plaintiff  to  Balfbur  &  Co.,  and 
was  also  signed  in  the  comer  by  Small  &  Co.,  and 
Lewis  Balfour.  [His  Lordship  read  the  Letter^  anUe, 
p.  181,  and  proceeded  : — "] 

The  subsequent  facts  were  proved  to  have  taken 
place  as  alleged  in  the  plaint.  Upon  this  evidence 
Mr.  Justice  Norman  held  that  the  transfer  of  the 
interest  of  Balfour  &  Co.  to  the  Plaintiff  by  the 
agreement  of  the  2nd  of  January^  1867,  was  fraudu- 
lent and  void  as  against  the  Defendant,  and  on  that 
ground  dismissed  the  suit  with  costs.  From  that 
judgment  an  appeal  was  heard  before  two  of  the 
Judges  of  the  High  Court,  the  Chief  Justice  Sir 
Barnes  Peacock,  and  Mr.  Justice  Markby.  Mr. 
Justice  Markby  was  of  the  same  opinion  as  Mr. 
Justice  Norman,  and  thought  his  judgment  ought  to 
be  affirmed,  but  the  Chief  Justice  was  of  a  con- 
trary opinion,  and,  in  accordance  with  his  opinion, 
and  under  sect.  86  of  the  Letters  Patent  of  the  High 
Court,  the  judgment  of  Mr.  Justice  Norman  was 
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reversed,  and  a  decree  was  made  in  favour  of  the  ^^5!il 
Plaintiff,  and  the  Defendant  was  ordered  to  pay  to 
the  Plainti£^  Rs.  95,279.  10a.  Ip.,  together  with 
damages  in  the  nature  of  interest  at  6  per  cent  from 
the  days  when  the  cause  of  action  as  to  each  part  of 
the  principal  arose  up  to  realization,  with  the  Plain- 
tiff's costs  of  the  original  suit  and  of  the  appeal. 

From  this  decree  an  appeal  has  been  brought 
before  their  Lordships,  and  a  preliminary  objection 
to  the  decree  was  raised,  that  the  36th  clause  of  the 
Letters  Patent  of  the  High  Court  was  not  applicable  ; 
and  that  under  the  rules  made  by  the  Judges  of  the 
High  Court,  the  Judges  who  heard  the  appeal  being 
equally  divided  in  opinion,  judgment  of  affirmance  of 
the  decree  of  the  Court  below  ought  to  have  been 
entered.  Their  Lordships  do  not  think  it  necessary 
to  give  any  opinion  on  this  question.  They  are  of 
opinion  that  it  is  their  duty  to  hear  and  decide  the 
case  on  the  merits,  and  that  it  is  quite  immaterial 
bow  the  judgment  in  the  High  Court  ought  to  have 
been  entered  in  consequence  of  the  difference  of 
opinion  between  the  Judges,  because  the  judgment  of 
the  High  Court,  as  entered,  cannot  be  reversed,  if  it 
was  right  upon  the  merits. 

With  respect  to  the  case  on  the  merits,  it  is  clear 
that  the  goods  were  not  in  the  order  and  disposition 
of  Jame$  Hamilton  Robinson  at  the  time  he  peti- 
tioned the  Insolvent  Court,  because  he  had  previously 
indorsed  and  handed  over  the  Bills  of  lading  relating 
to  all  the  goods  to  Barton,  Bat/nes,  &  Co.,  and  the 
principal  question  to  be  determined  is,  was  the  trans- 
fer of  the  interest  of  Batfour  &  Co.  in  the  shipments 
to  the  Plaintiff,  by  the  agreement  of  the  2nd  of 
January,   1867,  binding  on  the  Defendant.    Their 
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^71^  Lordships  are  of  opinion  that  Lewu  Balfour  the 
elder,  had,  nnder  the  circumstances  of  this  case, 
authority  as  a  Partner  in  the  firm  of  Balfour  &  Co. 
to  bind  his  Firm  to  that  agreement  by  attaching  bis 
signature  to  the  Letter  of  the  2nd  of  January,  1867, 
and  that,  therefore,  the  agreement  was  binding  upon 
the  Defendant  unless  the  Defendant  can  make  out 
that  the  agreement  was  rendered  void  by  the  provi- 
sions of  the  11th  &  12th  Vict.  c.  21,  or  was  a  fraud 
upon  the  Creditors  of  Balfour  &  Co. 

It  is  desirable,  in  the  first  instance,  to  consider 
what  was  the  position  and  the  legal  rights  of  the  par- 
ties at  the  time  the  agreement  of  the  2nd  of  January^ 
1867,  was  entered  into.  Mr.  Justice  Markhy,  in  his 
judgment,  states  his  opinion  to  be,  that  if  the  assign- 
ment of  the  2nd  of  January^  1867,  had  not  been 
made,  the  general  Creditors  of  Balfour  &  Co.  would 
have  been  entitled  to  one-third  of  the  goods.  Their 
Lordships  cannot  agree  with  this  opinion.  It  is 
obvious  that  even  if  Mr.  Justice  Markby  was  right 
in  thinking  that  the  property  in  the  goods  whilst  on 
board  Ship  was  vested  in  the  three  Firms ;  still,  that 
the  Creditors  of  Balfour  &  Co.  could  have  no  right 
to  any  part  of  the  proceeds  of  the  goods  until  all  the 
liabiUties  of  the  three  Firms,  with  reference  to  the 
adventure,  were  first  satisfied ;  and  one  of  these 
liabilities  was  an  obligation  to  satisfy  the  Bills  drawn 
by  the  PlaintifiT  on  Small  &  Co.  Their  Lordships 
also  agree  with  the  Chief  Justice,  and  for  the  reasons 
stated  by  him,  that  neither  the  circumstances  that  the 
parties  had  not  procured  any  Firm  to  supply  the 
place  of  Over  end  y  Ourney  &  Co.,  nor  the  insolvency 
of  Small  &  Co.,  and  of  Balfour  &  Co.,  interfered 
with  the  right  of  the  Plaintiff  to  have  the  agreement 
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between  the  three  Firms  carried  out :  that  is  to  say,       2^2l 
his  right  to  have  the  goods  sold  in  Calcutta^  and  the 
proceeds  returned  to  England  in  good  Bills,  for  the 
purpose  of  satisfying  the  Bills  drawn  by  the  Plaintiff 
on  Small  &  Co. 

Their  Lordships  are  also  of  opinion,  that  the  insol- 
vency of  Balfour  &  Co.  deprived  them  of  the  right 
of  acting  as  Factors  for  the  three  Firms  in  the  sale 
of  the  goods  at  Calcutta^  and  the  remission  of  the 
proceeds  to  England^  and  that,  therefore  the  orders 
to  transfer  the  goods  first  to  Jardine^  Skinner^  &  Co., 
and  afterwards  to  Barton,  Baynes^  &  Co.j  which  were 
sent  out  to  Calcutta  in  December,  1866,  were  proper 
orders,  and  their  Lordships  think,  that  James  Hamil- 
ton Robinson  would  have  been  perfectly  justified  in 
handing  over  the  Bills  of  lading  to  Barton,  Baynes, 
&  Co.,  even  if  the  agreement  of  the  2nd  of  January ^ 
1867,  had  never  been  made,  and  the  Telegram  which 
was  sent  out  in  consequence  of  it  never  sent  out. 
Such,  then,  being  the  position  of  the  parties,  was  the 
agreement  of  the  2nd  of  January,  1867,  a  fraudulent 
agreement  as  respects  the  Creditors  of  the  firm  of 
Balfour  &  Co.  ?  When  this  agreement  was  entered 
into  it  was  quite  uncertain  whether  the  consignment 
of  these  goods  to  Calcutta  would  turn  out  a  profit- 
able or  an  unprofitable  adventure,  and  their  Lord- 
ships are  of  opinion  that  there  is  nothing  fraudulent 
or  improper  in  an  insolvent  Firm  parting  with  or 
putting  an  end  to  a  current  speculation,  the  result  of 
which  is  still  uncertain,  on  the  best  terms  they  are 
able.  On  the  contrary,  such  a  course  is  an  honest 
one  to  follow.  If  an  honest  man  discovers  he  can- 
not pay  a  bet  if  he  loses,  he  will  be  ready  to  rescind 
the   bet   before   the   event  happens,  and   he  is  not 
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^^l^j  bound  to  take  the  chance  of  winning  for  the  benefit 
of  his  Creditors.  The  rescission  and  abandonment  of 
a  speculation,  whilst  the  result  is  still  uncertain,  is  a 
totally  different  thing  from  preferring  one  Creditor  to 
others  after  a  debt  has  been  incurred.  In  the  present 
case  it  seems  to  their  Lordships  clear  that,  on  the 
2nd  of  Januai^^  1867,  the  Plaintiff  was  not  a 
Creditor  of  Balfour  &  Co.,  and  could  not  have 
proved  against  the  estate  of  Balfour  &  Co.  in  respect 
of  these  transactions,  and  this  alone  conclusively 
proves  that  the  agreement  was  not  a  fraudulent  pre- 
ference. 

It  remains  to  be  considered,  whether  the  agree- 
ment of  the  2ud  of  January,  1867,  and  the  transfer 
of  the  Bills  of  lading  under  it,  was  rendered  void  by 
the  11th  &  12th  Vict.  c.  21,  s.  24,  and  their  Lord- 
ships are  clearly  of  opinion  that  the  case  does  not 
come  within  that  section.  The  fact  that  the  Plaintiff 
was  not  at  the  time  a  Creditor  of  the  Firm  of  Balfour 
&  Co.,  takes  the  case  out  of  the  section,  and,  more- 
over, the  agreement  was  not  a  voluntary  assignment 
by  Balfour  &  Ca,  and  still  less  by  James  Hamilton 
Robinson^  of  any  defined  interest  in  the  goods,  bat 
was  an  agreement  whereby,  in  consideration  of  being 
freed  from  all  liability  to  loss,  Balfour  &  Co.  sold  to 
the  Plaintiff  their  interest  in  any  profit  that  might 
be  made  in  the  speculation.  A  further  objection  was 
taken  that,  even  assuming  the  judgment  of  the  Chief 
Justice  to  be  correct  on  the  general  merits  of  the 
case,  the  Plaintiff  was  not  entitled  to  interest.  On 
this  point  it  is  material  to  observe  that,  in  the 
account  which  was  drawn  up  between  Barton, 
Baynes,  &  Co.  and  the  Defendant  as  Official  Assignee, 
interest  is  charged,  and  it,  therefore,  appears  that  by 
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the  wrongful  act  of  the  Defendant  the  Plaintiff  has       }^^ 
been  deprived  of  money  which  was  actually  making      Millib 
interest,  and  their  Lordships  are   of  opinion,   that      barlow. 
under  these  circumstances  a  Court  of  Equity  would 
clearly  be  entitled  to  give  interest ;  and  it  is  by  no 
means  clear  that  even  in  a  Court  of  Law,  although 
the  ordinary  rule  is,  that  in  actions  for  money  had 
and  received  interest  is  not  given,  the  fact  of  the 
Defendant  having  received  interest  would  not  be  a 
sufficient  ground  for  making  the  Defendant  liable  to 
pay  interest ;  and  as  the  High  Court  have  the  powers 
both  of  a  Court  of  £k)uity  and  a  Court  of  Law, 
their  Lordships  are  of  opinion  that  interest  has  been 
properly  given. 

On  the  whole,  their  Lordships  will  recommend  to 
Her  Majesty  that  the  decree  of  the  High  Court  be 
affirmed,  and  this  appeal  dismissed  with  costs  (a). 

(a)  See  £^  parte  Copdand,  3  Dea.  &  Ch.  100,  and  Ea  parU 
Freseott,  Ibid.  p.  218. 


152  CASES   BEFORE    THE  PRIVY   COUNCIL. 


ON   APPEAL  FROM  THE  SUPEIEME  COURT 
OF  NEW   SOUTH   WALES. 


Jane  Day     -----    Appellant; 

AND 

Jane  Day,  and  others    -        -        -     Respondents* 

16th  &  17th  X  HE  question  in  this  appeal  was,  whether  a  new 

1871'.  ^^^^^  ought  to  be  granted,  in  an  action  of  ejectmeot, 

Tenant  at  brought  by  the  Appellant  in  the  Supreme  Court  of 

will  without  jVi?tr  South   Wales,  for  the  purpose  of  establishing 

interruption  *•       "^  ^ 

for  more  than  her  title  to  certain  land  and  buildings  in  the  City  of 
duri^ngwhiS  Sydney.  The  action  was  tried  at  Sydney,  and  a 
perioiihe  let    verdict  was  found  for  the  Appellant.     The  Supreme 

and  trans-  ,  ,  ■ 

ferred  por-  Court  afterwards  made  an  for  Order  a  new  trial,  on  the 
k^^th'the  ground,  first,  that  the  verdict  was  against  evidence, 
knowledge,  and  secondly,  that  the  Judge  misdirected  the  jury. 
the  inter-  From  this  Order  the  present  appeal  was  brought. 
^^wi^^fee^  '^he  land  in  question  formed  part  of  an  allotment 
*^^^uhti**^*  granted  in  fee  simple  to  Thomas  Day,  formerly  of 
indefeasible  Sydney,  hereafter  distinguished  as  Thomas  Day, 
ih?0w^e°rf  Senior.  The  Appellant  claimed  under  the  Will  of 
whose  right  of  ^gr  deceased  Husband,  Thomas  John  James  Day. 

entry  after  ^' 

that  period  who  was  a  Son  of  Thomas  Day,  the  Elder,  and  here- 
th" Statute  Jf  inafter  designated  as  Thomas  Day,  Junior.  The 
Srr&'ltir"'  Respondents  claimed  under  the  Will  of  Thomas 
wm.  4,  c.  27,  Day,  Senior.     The  question  of  title  depended  udoq 

ss.  2, 7, 34,  in-  r                    r- 

troduced  in  ♦  Present :— Sir  James  William  Colvile,  Sir  Robert  Phillimon 

Wdeshy  Act  (^"^8®  ^^  ^^®  Admiralty  Court),  Sir  Joseph  Napier,  Bart.,  the 

No.  3  of  1837!  Lord  Justice  James,  aud  the  Lord  Justice  Mellbh. 
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the  fact,  whether  Thomas  Day^  Junior,  acquired  an     ^  ^Q7i. 
estate  in  fee  simple  by  force  of  the  Statute  for  the        ^^^ 
Limitation  of  actions  relating  to  land,  Srd  &  4th  Will.  4,        Dat. 
c.   27  (a).     The  Appellant  alleged  that  this  statu- 
tory  title  was  acquired,  and  the  verdict  in  the  action 
confirmed  that  conclusion.     The  Respondents  denied 
that  the  facts  proved  brought  the  case  within  the 
operations  of  the  Statute. 

The  circumstances  of  the  case  were  as  follows : — 
In  the  month  of  May,  1842,  Thomas  Day^  Senior, 
being  Owner  in  fee  of  the  land  in  question,  let 
Thomas  Day^  Junior,  into  possession  thereof,  and  he 
thenceforth  occupied  such  land  until  his  death  in 
December^  1864. 

It  appeared  from  the  evidence  at  the  trial,  that  at 
various  dates,  commencing  in  or  about  the  year  1852, 
and  all  within  the  period  of  twenty-one  years  from 
May^  1842,  Thomas  Day^  Junior,  let  portions  of  the 
land  sought  to  be  recovered,  to  various  persons,  on 
yearly  and  weekly  terms,  and  received  rent  for  the 
same,  and  transferred,  or  purported  to  transfer,  his 
interest  in  a  part  of  the  land  to  his  Brother,  William 
Day  J  who  let  such  part  on  various  terms,  and  received 
rent  for  the  same.  Thomas  Day^  Senior,  had  notice 
of  such  lettings  and  transfer,  at  the  times  at  which 
they  took  place  respectively.  The  land  sought  to  be 
recovered  continued  to  be,  to  the  knowledge  and  with 
the  sanction  of  Thomas  Day^  Senior,  in  the  occupa- 
tion of  Thomas  Day^  Junior,  or  of  tenants  paying 
rent  to  him,  until  his  death  in  December^  1864,  and 
thenceforth  in  the  occupation  of  tenants  paying  rent 
to  the  Appellant,  who  was  his  Widow  and  Devisee  for 

(a)  This  Statute  was  adopted  by  the  New  South  Wales  Act, 
No.  3  of  1837. 
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1871.  life  under  his  Will,  until  the  27th  of  January,  1867, 
Day  when  Thonms  Bay^  Senior,  took  possession  of  the 
p^'y        land,  and  procured  the  tenants  to  attorn  to  him. 

The  action  was  tried  before  Sir  Alfred  Stephen, 
the  Chief  Justice  of  the  Supreme  Court,  on  the  23rd 
and  24th  of  November,  1 868,  when  evidence  to  the 
above-stated  effect  was  given.  The  Respondents' 
Counsel,  however,  submitted  that  the  facts  so  stated, 
on  behalf  of  the  Appellant,  amounted  to  a  determi- 
nation of  the  original  tenancy  at  will  created  in  May, 
1 842,  and  to  the  creation  of  a  fresh  tenancy ;  that 
the  Statute  of  Limitations  began  to  run  in  favour  of 
Thomas  Day, ixmiot,  andof  the  Appellant,  whoclaimed 
under  him,  only  from  such  determination  of  the  fresh 
tenancy,  pursuant  to  the  7th  section  of  the  Statute, 
and  that  the  Appellant  had,  therefore,  acquired  no 
title  as  regarded  the  Respondents,  who  claimed  as 
Devisees  of  Thomas  Day,  Senior,  the  Owner  in  fee. 
The  Chief  Justice  directed  the  jury,  that  if  the  let- 
tings  and  transfer  were  in  excess  of  the  authority 
or  leave  given  by  Thomas  Day,  Senior,  the  tenancy 
at  will  ceased,  and  that  even  if  they  were  not  a 
violation  or  in  excess  of  the  actual  leave  or  authority, 
still  the  tenancy  at  will  was  determined,  because  the 
legal  interest  became  forfeited  by  assuming  to  give 
a  greater  interest  to  a  Stranger,  but  that  such  for- 
feiture could  be  waived  ;  that  if  Thomas  Day^  Senior, 
knew  of  such  lettings  and  transfer,  but  nevertheless 
suffered  his  authority  to  Thovms  Day,  Junior,  to 
continue,  the  forfeiture  was  waived,  and  the  original 
tenancy  was  not  determined ;  and  that,  whether 
there  was  a  determination  of  the  original  tenancy 
or  not,  the  Statute  of  Limitations  having  begun  to 
operate    in    and    from    May,    1843,    would    not  be 
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defeated  except  by  the  creatioD  of  a  new  tenancy,  ^^^ 
and  that  if  Thomas  Dagf,  Senior's,  waiving  the  for- 
feiture relied  on  was  merely  passive,  thereafter  suffer- 
ing Thomas  Dcn/j  Junior,  to  remain,  but  not  entering 
into  any  new  arrangement  or  giving  a  new  authority, 
the  Statute  was  not  avoided.  The  jury,  in  answer  to 
questions  put  by  the  Chief  Justice,  found  that  Thomas 
Day^  Junior's,  letting  of  portions  of  the  premises 
and  transferring  a  portion  of  them,  was  not  in 
violation  of  Thomas  Day^  Senior's,  authority  to  him, 
and  that  there  was  not  at  any  time  after  such  letting 
or  transfer  a  fresh  tenancy  at  will  created  by  Thomas 
Day^  Senior  ;  that  he  did  not  thereafter,  with  know- 
ledge of  the  act  or  acts  done  by  Thomas  Day,  Junior, 
give  a  new  authority  to  occupy,  and  that  Thomas  Day^ 
Senior,  knew  of  the  act  or  acts  of  letting  or  transfer, 
and  so  knowing  assented  thereto,  and  the  jury  there- 
upon, under  the  direction  of  the  Chief  Justice,  re- 
turned a  verdict  for  the  Appellant. 

The  Respondents  applied  for  and  obtained  from 
the  Supreme  Court  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  and 
that  the  Chief  Justice  misdirected  the  jury  on  those 
points  of  his  charge  above  stated. 

Upon  the  1st  of  September,  1869,  the  rule  was 
made  absolute,  and  it  was  ordered  that  the  verdict 
found  for  the  Appellant  should  be  set  aside  and  a 
new  trial  had,  and  that  the  costs  of  the  trial  and  of 
the  motion  should  abide  the  event  of  the  new  trial. 
The  majority  of  the  Court,  consisting  of  the  Justices 
Hargrove  and  Cheeke^  were  of  opinion,  that  the 
Chief  Justice  misdirected  the  jury,  in  telling  them 
that  the  letting  and  transfer  occasioned  a  forfeiture, 
which,  however,  might  be  waived  so  as  to  prevent  a 
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2f^  determination  of  the  original  tenancy  at  will;  aad 
held  that  these  acts,  with  notice  to  Thomas  Day^ 
Senior,  amounted  to  a  determination  of  sach  tenancy, 
and  that  the  statutory  period  began  to  run  afresh 
from  such  determination.  Mr.  Justice  Hdrgrave 
was  a)so  of  opinion,  that  the  Chief  Justice's  directioo 
as  to  the  manner  in  which  a  new  tenancy  at  will 
might  be  created  was  erroneous,  and  that  the  jury 
ought  to  have  been  told  that  they  might  infer  the 
creation  of  such  a  tenancy  from  the  conduct  of  the 
parties.  Mr.  Justice  Gheeke  was  also  of  opinion, 
that  the  verdict  was  against  evidence.  The  Chief 
Justice,  on  the  contrary,  was  of  opinion,  that  the 
meaning  of  the  Statute,  Srd  &  4th  Will.  4,  c  27, 
s.  7,  was,  that  in  the  case  of  tenancies  at  will  the  right 
of  entry  accrues  upon  the  determination  of  the  ten- 
ancy within  the  first  year ;  and  if  not  so  determined 
at  the  end  of  such  year,  that  the  operation  of  the 
Statute  having  so  begun  to  run,  could  be  stopped  only 
by  the  creation  of  a  fresh  tenancy  (other  than  a 
tenancy  by  sufferance) ;  and  that  the  jury  had  been 
properly  directed  as  to  the  manner  in  which  such 
a  fresh  tenancy  might  be  created,  and  had  found 
according  to  the  evidence. 

The  Appellant  appealed  from  this  judgment  and 
the  Order  made  thereon,  to  Her  Majesty  in  Council. 

Mr.  J.  Brown,  Q.C.,  and  Mr.   Laing,  for  the 
Appellant : — 

The  question  in  this  case  depends  upon  the  true 
construction  of  the  Statute  of  Limitations,  Srd  & 
4th  WUl.  4,  c.  27,  which  was  adopted  by  the  New 
South  Wales  Act,  No.  3  of  1837.  By  the  2Dd 
section  of  that  Statute  it  is  enacted,  that  no  person 
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shall  make  an  entry  or  distress,  or  bring  any  action  nJ!J^ 
to  recover  land  or  rent,  except  within  twenty  years  Day 
next  after  the  time  at  which  the  right  to  make  that  p^^, 
entry  or  to  bring  such  action  shall  have  first  accrued 
to  him,  or  some  person  through  whom  he  claimed  ; 
and  by  sect.  34  of  the  same  Statute  it  is  enacted, 
that  at  the  determination  of  the  period  limited  by 
the  Act  for  making  an  entry,  or  distress,  or  bringing 
an  action,  the  title  of  the  person  who  might  within 
that  period  have  made  such  entry  shall  be  extin- 
guished ;  which  means  that  such  title  is  transferred 
to  the  person,  on  whose  possession  at  any  time 
during  that  period  he  might  have  effectually  made  an 
entry.  Now,  what  was  the  period  limited  by  the 
Statute  to  Datfi  Senior,  the  original  Owner,  for 
making  such  entry  ?  And  that  question  is  settled  by 
the  7th  section,  which  provides  that,  where  any 
person  is  in  possession  or  in  receipt  of  profits  of  land 
as  tenant  at  will,  the  right  of  the  person  entitled  to 
make  an  entry  or  distress  thereon,  or  bring  an  action 
to  recover  such  land,  shall  be  deemed  to  have  accrued 
''  either  at  the  termination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement 
of  such  tenancy;"  that  is,  to  save  the  Statute,  the 
tenancy  must  be  determined  either  within  the  year, 
or  at  the  end  of  the  year.  But  in  this  case  the 
tenancy  at  will  of  Day,  Junior,  terminated  in  May^ 
1843,  when,  or  on  the  1st  of  June  following.  Day, 
Senior,  the  Owner,  must  be  taken  to  have  been 
entitled,  as  on  cessation  of  the  tenancy,  to  enter  on 
the  laud.  This  he  never  did ;  and  the  consequence 
of  his  neglect  or  omission  to  re-enter,  was  not  to 
create  a  new  tenancy  at  will,  but,  by  force  of  the 
Statute,  3rd  &  4th  Will.  4,  c.  27,  to  continue  the 
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1871.  original  tenancy  at  will,  which  would,  the  twentjr 
Day  years  having  expired,  bar  his  right  of  re-entry :  Doe 
p^y^  d.  Bennett  v.  Turner  (a),  Doe  d.  Dayman  v.  Maare  (i) ; 
Sug.,  Vend.  &  Pur.,  p.  480  [I4th  Ed.] ;  Shel/brd't 
Real  Property  Statutes,  p.  175;  Hargrave^s  Co.  LitL 
S70  b.  The  holding  by  sufferance  merely  is  not 
equivalent  to  the  tenancy  at  Will.  The  Statute 
extinguishes  the  title  of  an  Owner  absolutely  who 
permits  his  tenant  at  will  to  remain  under  that 
tenancy  over  twenty  years,  and  the  tenancy  continues 
throughout  that  period  until  destroyed.  That  was 
the  ruling  of  the  Chief  Justice  in  the  Court  below, 
and  is  conformable  to  Doe  d.  Bennett  v.  7\tmer  (c), 
Randall  v.  Stevens  (c2),  and  Ley  v.  Peter  (e).  The 
allowance  by  Day,  Senior,  of  his  Son's  continued 
possession,  and  his  dealing  with  the  property,  could 
not  be  referred  to  any  new  tenancy ;  as  observed  by 
Baron  Martin  in  Pinhom  v.  Sotister  (/) ;  if  it  oould 
the  Statute  would  not  apply,  as  the  holding  on  in 
such  circumstances,  as  observed  by  Patteson,  J.,  in 
Doe  d.  Dayman  v.  Moore  (g*),  was  unsettled,  as  the 
Judges  avoided  giving  an  opinion,  whether  the 
Statute  applied  at  all.  It  was  established  by  the 
evidence  at  the  trial,  that  in  May,  1842,  Day  (the 
Son)  entered  into  possession  of  the  land  in  question 
as  tenant  at  will  to  Day  (the  Father),  and  continued 
such  tenant  at  will  until  his  death  in  1864,  during  ail 
which  period  Day  (the  Father)  never  was  in  posses- 
sion or  receipt  of  the  rents  of  the  land  in  question, 
and  in  fact  did  not  enter  into  possession  until  AprH 

(a)  7  M.  &  W.  226 ;  9  M.  &  W.  643.     (6)  9  Q.  B.  656, 
(e)  7  M.  &  W.  226.  (d)  2  E.  *  B.  661. 

(0  8  H.  A  N.  101.  (/)  8  Ex.  769. 

(g)  9  Q.  B.  558. 
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1867.     It  is  clear  from  the  evidence  that  no  tenancy       7^1* 
at  will  between  Bay^  Junior,  was  created  at  any  time        Day 
subseqaent  to  his  first  entry  on  the  land  in  question.        d^^V. 
lo  these  circumstances  there  was  no  misdirection  by 
the  Judge,  and  the  jury  rightly  found  for  the  Appel- 
lant.    The  rule  for  a  new  trial  ought  not  to  have 
been  granted,  and  must  be  discharged. 

Mr.  C.  E.  Pollock,  Q.C.,  and  Mr.  J.  Dat/^  for 
the  Respondents : — 

The  rule  for  a  new  trial  was  rightly  made  absolute, 
as  the  Chief  Justice  on  the  trial  misdirected  the  jury. 
It  appears  from  the  notes  of  the  Judge  at  the  trial 
that  he  told  the  jury  that  the  original  tenancy  was 
not  determined  by  the  lettings  and  transfer  by 
Thomas  Day^  Junior,  with  notice  to  Thomas  Day^ 
Senior.  If  so,  there  was  a  waiver  by  the  latter  of 
the  forfeiture,  which,  the  Chief  Justice  stated,  was 
thereby  created.  The  learned  Judge  also  directed 
the  jury  that  the  Statute  of  Limitations,  3rd  &  4th 
WiU.  4,  c*  37f  began  to  operate  in  and  from  May^ 
1843,  being  the  end  of  the  first  year  of  the  original 
tenancy,  and  could  not  be  defeated  except  by  the 
creation  of  another — namely,  a  new  tenancy — and 
did  not  tell  them  that  by  the  lettings  and  transfer 
new  tenancies  at  will  were  created  between  Day^ 
Senior,  and  the  Lessees  and  transferees  respectively, 
and  that  such  tenancies  might  be  inferred  from  the 
conduct  of  the  parties,  without  any  actual  agreement 
between  the  Bays^  the  Father  and  Son.  These 
were  all  misdirections  in  law  and  fact,  and  entitled 
the  Respondents  to  a  rule  for  a  new  trial.  There 
were  two  points  of  law  for  consideration  on  the 
motion  for  the  new  trial :  first,  whether  a  tenant  at 
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1871.  ^iii^  by  underletting  any  portion  of  the  property  held 
Day  under  such  tenancy,  forfeits  his  tenancy,  or  estate,  or 
DAT.  merely  determines  his  tenancy.  The  authorities  all 
decide  such  dealing  to  be  a  determination  of  the 
tenancy :  ComyrCs  Dig.,  tit.  '  Estates/  H.  (6),  vol.  iv. 
p.  60;  Carpenter  v.  Golins  (a);  Moss  v.  6^/^ 
KYuyre  (ft) ;  Doe  d.  Davies  v.  Thomas  (c) ;  Pinhom 
V.  Souster  (d) ;  MeUing  v.  Leak  {e) ;  Locke  v.  Mat- 
thews (/);  Doe  d.  Goody  v.  Carter  (g).  Secondly, 
that  there  being  two  sources  of  a  tenancy  at  will — 
that  is,  by  agreement,  either  express  or  implied— 
that  circumstance  ought  to  have  been  distinctly 
pointed  out  to  the  jury,  and  the  omission  to  do  so 
was  a  misdirection  to  the  jury.  The  law  is  clearly 
laid  down  as  to  the  nature  and  extent  of  a  tenancy 
at  will  in  fVatkins  on  Conveyancing,  p.  6  [8th  Ed.], 
and  Bythewood  on  Conveyancing,  by  Jarman,  vol.  v. 
p.  350  [3rd  Ed.];  Shd/ortTs  Real  Prop.  Statutes, 
pp.  165,  172;  Richardson  v.  Langridge  (A);  Birch 
V.  Wright  {i).  In  Copyholds,  if  a  tenancy  held  at 
the  Will  of  the  Lord  by  custom  of  the  Manor,  and  a 
Copyholder  grants  a  lease  without  licence  of  the 
Lord,  it  operates  as  a  forfeiture.  The  cases  cited  for 
the  Appellant  confirm  rather  than  negative  these 
propositions  of  law.  There  was  clearly,  therefor^ 
such  a  miscarriage  of  justice  as  entitled  the  Respon* 
dents  to  a  new  trial ;  and  the  judgment  making  the 
rule  absolute  for  such,  ought  to  be  affirmed,  and  the 
case  sent  back  to  be  re-tried. 

(a)  Yelv.  73.  (h)  Dougl.  279. 

{e)  6  Ex.  854.  (d)  8  Ex.  768. 

\e)  16  C.  B.  669.  (/)  13  C.  B.  (N.  S.)  768. 

Ig)  9  Q.  B.  868.  \h)  I  Taunt.  128. 

(f)  1  T.  R.  878. 
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Judgment  was  reserved,  and  now  deliviered  by  vl?^ 

Sir  Joseph  Napier: — 


The  appeal  in  this  case  has  been  brought  against  goth  July, 
an  Order  pronounced  on  the  Ist  of  September^  1869,  .  ^^^i. 
in  the  Supreme  Court  of  New  South  Wales,  by  which 
it  was  ordered  that  the  verdict  found  for  the  Plaintiff 
herein  be  set  aside  and  a  new  trial  had  between  the 
parties.  The  action  was  one  of  ejectment,  in  which 
the  Plaintiff  sought  to  recover  a  plot  or  parcel  of 
ground  in  the  City  of  Sydney^  which  had  formerly 
belonged  to  the  late  Thomas  Day  the  elder.  His 
residence,  and  the  premises  on  which  he  carried  on^ 
his  business  as  a  Boat-builder,  were  situate  on  this 
property.  In  the  month  of  May,  1842,  he  gave  over 
the  business  and  the  property  to  his  eldest  Son  (the  late 
Thomas  Day  the  younger),  then  of  age,  and  went  to 
reside  at  a  place  called  Pyrmont  with  his  family.  He 
had  other  property  in  addition  to  that  which  he  gave 
over  to  his  Son.  Thomas  Day  the  younger,  having  thus 
been  put  in  possession,  as  ostensible  Owner  of  this  pro- 
perty, and  manager  of  the  business  of  Boat-builder, 
continued  in  the  occupation  from  the  month  of 
May  J  1842,  down  to  the  time  of  his  death  in  Decern- 
bar,  1864.  He  made  his  Will  and  devised  the  pro- 
perty in  dispute  to  his  Wife  for  life;  she  was  the 
Plaintiff  in  the  ejectment.  The  Defendants  claimed 
under  the  Will  of  Thomas  Day  the  elder,  who,  in 
1867,  procured  attornments  from  the  tenants  on  the 
property,  to  whom  Thom^as,  the  Son,  had  let  portions. 

The  trial  of  the  ejectment  took  place  before  the 
Chief  Justice  Stephen  and  a  jury  in  November,  1868* 
Evidence  was  given  to  prove  the  circumstances  under 
which  Thomas  Day  the  elder  gave  up  the  property  in 
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^^^  question  to  his  Son,  ThomcLS,  and  put  him  in  potMssioo 
in  1842  ;  to  show  the  character  of  bis  occupation, 
and  what  he  did  in  building  on  the  property  and 
letting  to  tenants ;  and  that  these  acts  and  dealings 
were  known  to  Thomas  Day  the  elder^  and  had  his 
sanction.  He  did  not  execute  any  deed  of  conveyanoe 
to  his  Son,  and  consequently  it  was  admitted  on  both 
sides  that  the  estate  of  the  latter  at  the  commencemeiit 
was,  in  law,  a  tenancy  at  will. 

The  occupation  of  Thomas  Day  (the  Son)  having 
shown  to  have  continued  without  interruptioa  for 
twenty-two  years,  after  the  commencement  of  the 
.estate  at  will  in  May,  1842,  it  was  submitted  at  the 
trial  on  the  part  of  the  Defendants,  that  as  it  appeared 
on  the  evidence  that  at  various  dates  commencing  io 
or  about  1852,  Thomas  Day  (the  Son)  let  portions  of 
the  property  in  dispute  on  yearly  and  weekly  terms, 
and  received  rent  for  the  same,  and  transferred,  or 
purported  to  transfer,  part  of  the  land  to  his  Brother, 
William,  who  let  and  received  rent  for  the  same,  of 
which  letting  and  transfer  Thomas  Day  (the  Father) 
had  notice,  at  the  times  at  which  they  took  place 
respectively ;  and  as  the  portion  of  the  land  sought 
to  be  recovered  continued  to  be,  to  the  knowledge  and 
with  the  sanction  of  Thomas  Day  the  elder,  in  the 
occupation  of  Thomas  Day  the  younger,  or  of  tenants 
paying  rent  to  him  until  his  death  in  1864 — ^'^  these 
facts  amounted  to  a  determination  of  the  original 
tenancy  at  will  created  in  May,  1842,  and  to  the 
creation  of  a  fresh  tenancy,  so  that  the  Statute  of 
Limitations  began  to  run  in  favour  of  Thomas  Day 
(the  Son)  only  from  such  determination/' 

A  nonsuit  was  called  for,  but  this  was  refused  by 
the  Chief  Justice,  who,  at  the  close  of  the  evidence 
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on  both  sides,  submitted  to  the  jury  certain  questions       }^l\ 
in  writing,  accompanied  by  an  explanatory  charge. 

In  answer  to  these  questions  the  jury  found  that 
the  authority  given  by  the  Father  to  the  Son  to 
occupy  the  property,  was  not  upon  condition,  but  in 
perpetuity  in  his  own  right ;  that  the  acts  of  letting 
and  transferring  of  portions  of  the  property  by  the 
Son  were  not  in  violation  of  the  authority  given  by 
the  Father ;  that  these  acts  were  done  with  his  know«r 
ledge  and  assent,  and  that  no  fresh  authority  was 
afterwards  given. 

The  jury  having  returned  these  answers,  were 
directed  by  Ihe  Chief  Justice  to  find  a  verdict  for  the 
Plaintiflf,  which  they  found  accordingly. 

A  rule  nisi  was  obtained  to  have  the  verdict  set 
aside  and  a  new  trial  granted.  This  rule  was  after# 
wards  made  absolute,  the  Chief  Justice  dissenting. 
The  majority  of  the  Court  held,  that  the  jury  were 
misdirected  as  to  the  question,  whether  the  original 
tenancy  at  will  was  determined  by  the  under-letting. 
One  of  the  two  Judges  who  constituted  the  majority, 
thought  that  the  jury  were  not  sufficiently  instructed, 
as  to  implying  a  new  tenancy  at  will  from  the  acts 
and  conduct  of  the  parties,  without  finding  an  actual 
agreement.  The  other  Judge  was  of  opinion  that 
the  verdict  was  against  evidence.  He  does  not  state, 
whether  this  applied  to  all  the  answers  of  the  jury  or 
to  which  in  particular. 

The  material  question  in  this  appeal  is,  whether 
the  occupation  of  the  late  Thomas  Bay  the  younger, 
from  May^  1842,  until  December ^  1864,  was  such  aS 
to  have  conferred  on  him  an  indefeasible  title  to  the 
property,  so  that  it  passed  by  his  Will  to  his  Widow 
and  Devisee.     His  occupation  at  the  commencement 

M   2 
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1^71.  was  that  of  a  tenant  at  will.  His  Father  must  be 
taken  to  have  been  the  legal  owner  and  proprietor, 
subject  to  the  tenancy  at  will.  If  before  and  at  the 
time  of  the  death  of  the  Son,  the  Father's  right  of 
entry,  or  of  bringing  an  action  to  recover  this  pro- 
perty, was  barred,  the  Son  died  seised,  and  tb^ 
Plaintiff's  title  is  good. 

This  depends  on  the  constroction  and  effect  of  the 
Statute  of  Limitations  (3rd  &  4th  WUL  4,  c.  27). 

The  2nd  section  of  the  Statute  enacts,  that  no 
person  shall  make  an  entry  on  any  land  or  bring  an 
action  to  recover  it  except  within  twenty  years  next 
after  the  right  to  make  that  entry  or  to.  bring  that 
action  shall  have  first  accrued  to  him. 

A  right  of  entry  may  be  said  to  exist  at  all  times 
in  him  under  whom,  and  at  whose  will,  the  occupier 
holds,  for  he  may  enter  at  any  time  and  determine  his 
will. 

But  the  7th  section  enacts,  that  the  right  of  the 
person  entitled,  subject  to  a  tenancy  at  will,  to  make 
an  entry  or  bring  an  action  to  recover  the  land  shall 
be  deemed  to  have  first  accrued,  either  at  the  deter- 
mination of  such  tenancy,  or  at  the  expiration  of  one 
year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have 
determined. 

The  reasonable  construction  of  this  provision  is 
(according  to  Lord  St.  Leonards)  that  the  right 
shall  accrue  ultimately  at  the  end  of  a  year  from 
the  commencement  of  the  tenancy  at  will,  though 
it  may  accrue  sooner  by  the  actual  determination  of 
the  tenancy. 

In  the  present  case,  the  right  under  the  Statute 
must  be  deemed  to  have  first  accrued  to  Thomas  Dajf, 
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the  Father,  in  May,  1843,  at  which  time  the  tensDcy  ^Jll^ 
at  will  under  which  the  occupation  began,  must,  for 
the  purposes  of  the  bar  of  the  Statute,  be  deemed 
to  have  determined.  The  condition  of  Thomas  Day^ 
the  Son,  was,  for  these  purposes,  but  that  of  a  tenant 
at  sufferance,  from  and  after  May,  1843,  unless  and 
until  a  subsequent  tenancy  at  will  was  created  by  a 
fresh  agreement  of  the  parties. 

The  Defendants  submitted  that  there  was  a  deter- 
mination of  the  original  tenancy  within  twenty  years 
before  the  end  of  the  period  of  limitation.  The  acts 
on  which  they  relied,  in  order  to  show  that  the 
original  tenancy  was  so  determined,  were  consistent 
with  the  character  of  the  occupation  confided  to 
Thomas^  the  Son,  and  were  beneficial  to  the  property^ 
It  seems  difficult  to  conclude  that  acts,  which  were 
conformable  (not  contrary)  to  his  Father's  will,  which 
had  his  sanction,  and  so  far  were  authorized,  not 
wrongful,  should  have  determined  the  tenancy  at 
will.  It  might  be  more  reasonable  to  regard  them 
as  acts  of  a  like  character  done  by  a  Mortgagor  or 
cestui  que  trust  in  possession  are  regarded ;  that  is 
to  say,  as  impliedly  authorized  by  the  character  in 
which,  and  the  circumstances  under  which  hCy  occa- 
pies  at  wilU 

It  seems  to  their  Lordships,  that  as  in  this  case  the 
Statute  began  to  mn  from  May,  1843,  the  question 
of  a  subsequent  determination  of  the  original  tenancy 
is  only  relevant  so  far  as  it  may  have  been  preliminary 
to  the  creation  ci  a  fresh  tenancy  at  will  after  the 
determination  of  the  first,  and  within  the  period  of 
limitation.  In  any  other  view,  such  a  determinatioo 
of'  the  original  tenancy  after  the  end  of  the  first 
year  is  per  se  irrelevant     When  there  is  an  sMet^ 
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^j*^  native  given  by  the  Statute  sufficient  to  set  it  runnings 
it  would  be  inconsistent  with  its  purpose  to  allow  the 
running  to  be  stopped  by  the  happening  of  that  which, 
if  time  had  not  been  running,  would  in  itself  have  set 
it  running.  The  actual  subsequent  determination  of 
the  tenancy  could  only  have  the  effect  of  making  the 
tenant,  for  all  purposes,  when  he  was  already,  from 
the  end  of  the  first  year,  for  the  purposes  of  the  bar 
of  the  Statute — a  tenant  at  sufieraoce. 

Their  Lordships,  therefore,  are  of  opinion  that  the 
defence  made  at  the  trial  by  the  Respondents  cannot 
be  maintained.  They  submitted  ''  that  the  Statute 
began  to  run  in  favour  of  Thomas  Day,  Junior,  only 
from  such  determination,"  i  e.  the  alleged  determina- 
tion of  a  fresh  tenancy  by  the  acts  of  letting  and 
transfer  by  Thomas  Day^  the  Son,  with  the  know- 
ledge of  Thomas  Day^  the  Father.  Their  Lordships 
are  clearly  of  opinion,  that  the  Statute  began  to  ma 
in  favour  of  Thomas  Day,  the  Son,  in  May,  1843,  at 
the  end  of  the  first  year  of  his  tenancy,  and  that  a 
subsequent  determination  of  that  tenancy  could  not 
of  itself  be  sufficient  to  stop  the  running  of  the 
statutory  bar. 

When  the  Statute  has  once  begun  to  run,  it  would 
seem  on  principle  that  it  could  not  cease  to  roQ 
unless  the  real  Owner,  whom  the  Statute  assumes  to 
be  dispossessed  of  the  property,  shall  have  been  restored 
to  the  possession.  He  may  be  so  restored  either  by 
entering  on  the  actual  possession  of  the  property,  or 
by  receiving  rent  from  the  person  in  the  occupation, 
or  by  making  a  new  lease  to  such  person,  which  18 
accepted  by  him  ;  and  it  is  not  material  whether  it  is 
a  lease  for  a  term  of  years,  from  year  to  year,  or  at 
will. 
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It  was  contended  that  there  was  not  only  a  deter-  ^  ^^^' 
mination  of  the  original  tenancy  at  will,  but  the 
<areation  of  a  fresh  tenancy,  inasmuch  as  after  such 
alleged  determination,  **  the  portion  of  the  land 
sought  to  be  recovered  continued  to  be,  to  the  know- 
ledge and  with  the  sanction  of  Thomas  Day^  Senior, 
in  the  occupation  of  Thomas  Day^  Junior,  or  of 
tenants  paying  rent  to  him  until  his  death  in  JD^- 
cemher,  1864." 

The  Chief  Justice  put  the  question  in  writing  to 
the  jury,  whether,  with  the  knowledge  of  the  acts 
done  by  Thomas^  the  Son,  a  new  authority  to  occupy 
was  given  by  Thomas,  the  Father,  and  this  was 
answered  in  the  negative;  and  afterwards  he  put 
orally  a  question  to  the  jury,  whether  a  new  tenancy 
at  will  was  created  by  a  new  authority  to  occupy,, 
then  given,  or  fresh  arrangement  made  between  the 
parties.  This  was  also  answered  in  the  negative  by 
the  jury. 

Their  Lordships  cannot  concur  in  the  opinion  of 
Mr.  Justice  Cheeke^  if  he  meant  to  say  that  both 
answers  were,  or  that  either  of  them  was,  contrary 
to  the  evidence ;  nor  can  they  concur  in  the  opinion 
of  Mr.  Justice  Hargrave^  that  the  jury  may  have 
been  misled  by  not  having  been  sufficiently  instructed 
as  to  their  power  to  imply  a  new  tenancy  at  will  from 
the  acts  and  conduct  of  the  parties  without  finding 
an  actual  agreement. 

Assuming  that  there  was  a  determination  of  the 
tenancy,  and  that  the  occupation  of  Thomas  Day^ 
the  Son,  continued  without  interruption,  to  the  know- 
ledge and  with  the  sanction  of  Thomas  Day,  the 
Father,  this  would  constitute  an  occupation  at  suf- 
ferance to  all  intei^ts,  and  so  far  as  related  to  the 
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J^^  purposes  of  the  statutory  bar,  no  alteration  wonld  be 
Bat  made  in  the  stattis  of  Thomas^  the  Son.  The  right 
Day,  of  entry  created  by  the  7th  section  of  the  Statute 
was  not  thereby  waived,  suspended,  or  extinguished ; 
there  was  no  re-vesting  of  possession  ;  the  running  of 
the  Statute  was  in  nowise  impeded.  Doubtless,  an 
agreement  for  a  fresh  tenancy  may  be  implied  from 
acts  and  conduct  if  such  are  proved,  as  ought  to  satisfy 
a  jury,  that  the  parties  actually  made  such  an  agree- 
ment ;  and  in  that  event  it  is  proper  to  be  found  by 
a  jury  as  a  material  fact  in  issue.  No  such  evidence 
has  been  given  in  this  case. 

The  express  exception  in  favour  of  cases  within 
the  14th  section  of  the  Act,  where  there  has  been  a 
written  acknowledgment  of  the  title,  shows  the  per* 
vading  purpose  of  the  Legislature  in  creating  the  bar 
under  the  previous  sections.  Besides,  as  stated  by 
Sir  William  Erie,  C.J.,  in  Locke  v.  Matthews  (a),  "if 
the  Owner  enters  effectively,  and  creates  a  new 
tenancy  at  will,  he  has  twenty-one  years  from  that 
period  before  he  can  forfeit  his  estate.''  The  language 
and  policy  of  the  Statute  require  that  to  constitute 
this  new  terminus  a  guo,  the  agreement  for  a  new 
tenancy  should  be  made  by  the  parties  with  a  know- 
ledge of  the  determination  of  the  former  tenancy, 
and  with  an  intention  to  create  a  fresh  tenancy  at 
wilL 

The  question,  in  effect,  is,  whether  the  prescribed 
period  has  elapsed  since  the  right  accrued  to  make 
an  entry  or  bring  an  action  to  recover  the  property, 
where  such  entry  or  action  might  have,  but  has  not, 
been  made  or  brought  within  such  period.  It  seems 
to  their  Lordships,  that  in  this  case  the  prescribed 

(a)  13  C.  B.  (N.S.)  764. 
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period  of  limitation  elapsed  at  the  end  of  twenty-one  ^^"^^ 
years  from  the  commencement  of  the  tenancy  at  will ; 
that  whether  this  tenancy  was  determined  by  the  acts 
of  the  parties  is  not  materia],  inasmuch  as  there  was 
not  a  fresh  tenancy  at  will  created  within  this  period. 
They  thinjc  that  the  findings  of  the  jury  were  accord- 
ing to  the  evidence,  and  that  there  was  not  any  mis- 
direction on  the  part  of  the  Chief  Justice,  by  which 
the  jury  could  be  supposed  to  have  been  misled.  It 
is  not  necessary  for  their  Lordships  to  review  in 
detail,  or  further  to  express  an  opinion  on  the  posi* 
tions  of  law  in  the  elaborate  and  able  judgment  of  the 
learned  Chief  Justice.  It  is  enough  to  say  that,  in 
the  opinion  of  their  Lordships,  there  was  not  any  mis- 
direction upon  any  material  point ;  that  the  findings 
of  the  jury  were  warranted  by  the  evidence,  and  that 
the  verdict  for  the  Plaintiff  is  a  right  verdict,  and 
ought  not  to  be  set  aside. 

They  will,  therefore,  humbly  recommend  Her 
Majesty  that  this  appeal  be  allowed ;  that  the  Order 
of  the  Supreme  Court  of  New  South  PFales,  by  which 
the  verdict  was  ordered  to  be  set  aside  and  a  new  trial 
had,  be  annulled  ;  the  rule  nisi  be  discharged  with 
costs ;  and  the  postea  delivered  to  the  Plaintiff  to 
enter  judgment  on  the  verdict 

The  Appellant  to  have  the  costs  of  this  appeal. 
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ON  APPEAL    FROM    THE    SUPREME    CON- 
SULAR COURT  AT  CONSTANTINOPLE. 


HsNRY  BuLKBLBT  and  Robert  Flbmino,  Appellants; 

AND 

Hbnrt  Gerard  Schutz  and  another,  Respondents^ 

1871.  ^'     JL  HJS  appeal  was  brought  from  an  Order  of  the 
ARaiiwaj    Supreme  Consular  Court  of  Constantinople^  reversiDg 
JSSSLr"^  an  Order  of  the  Consular  Court  of  Egypt,  held  at 
complete  and   Alexandria,  whereby  a  sequestration  levied  by  the 
FoKign  Respondents  upon  the  property  of  the  Appellants,  as 

SiSSffi''''*  representing    the   Alexandria   and   RamU  Railway 
purview  of      Company,  was  set  aside. 

the  Engluh  r      j »     • 

Joint  Stock  The  facts  were  these : — 

AcSfislS,  T*^®  Appellants  were   the  only  Members   of  the 

^^^bi  "m*^  Committee  of  the  Ramie  Railway  Company  who  were 

Mfgest/s  resident  within  and  subject  to  the  jurisdiction  of  Her 

Courtin'^3^  Britannic  Majesty's  Consular  Court  in  Egypt,  and 

^uesteationT  ^^^    Respondents  were  holders    of  shares  in  that 

i^nst  such  Com  pauy . 

ben  of  the  *  The  Ramie  Railway  Company  was  formed  in  Aprils 

S^^id^t    ^^^2>  ""^^''  ^^'  Statutes  which,  amongst   other 
within  the  ju-  things,  Contained  the  following  provisions  : — 

risuiction  of  ■»      *     ^-^  •      /•  i  ■  • 

that  Court,  for       '' L  A  Company  is  formed  amongst  the   parties 

wlth^wtt^OwiOT  ^^^  ^^S^  ^^^^  contract  or  agreement,  or  who  may  at 
of  that  Court  any  time  find  themselves  possessors  of  one  or  more 

to  register  the 

Company  as 

one  of  limited       *  Present : — Sir  James  William  Colvile,  Sir  Robert  Phillimore 

liabilityunder  (Judge  of  tbd  High  Court  of  Admiralty),  Sir  Joseph  Napier,  Bart.» 
ActJ?^^"^      the  Lord  Justice  James,  and  the  Lord  Justice  Mellish. 
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fthares,  having  for  its  objects  the  formation  of  a  line  ,.J?Jil 
ef  Railway  and  Telegraph  between  Alexandria  and 
RanUi^  under  the  temu^  and  conditions  stated  in  the 
present  Statutes,  in  the  contract  oi M.^Fairmun^  and 
in  the  concession  of  H.H.  the  Viceroy,  to  all  of  which 
the  Shareholders  (Partners)  agree,  accepting  the  con- 
tents and  consequences  without  exception  or  modifi* 
cation  of  any  kind/' 

''  VI.  The  Shareholders  are  only  liable  for  the  total 
wnount  of  the  shares  for  which  they  have  subscribed.'* 

''  XXXIl.  The  Company  is  constituted  under  the 
jurisdiction  of  Her  Majesty's  Consulate.'' 

At  the  time  of  the  formation  of  the  Company,  the 
English  Joint  Stock  Companies  Acts,  1856  and  1857, 
were  in  operation. 

The  Bespondents  purchased  shares  in,  and  duly 
became  members  of,  the  Company. 

On  the  21st  o{  Ftbrunry^  1867,  the  Respondents 
brought  a  suit  against  the  Appellants  in  Her  Bri-* 
tannic  Majesty's  Consular  Court  in  Egypt^  held  at 
Alexandria^  which  prayed  that  the  agreement  so 
made  and  entered  into  as  aforesaid,  for  the  for- 
mation of  a  Company  with  limited  liability,  be 
specifically  performed  by  the  Appellants,  the  Respon*. 
dents  being  willing,  and  thereby  offering,  to  perform 
the  same  as  far  as  it  remained  on  their  part  to  be 
performed ;  and  that  the  Company  so  to  be  formed 
might  be  registered  as  a  Company  with  limited 
liability,  in  accordance  with  the  provisions  of  the 
Joint  Stock  Companies  Acts,  and  duly  incorporated 
according  to  law. 

Upon  the  11th  of  August,  1866,  judgment  was 
given  in  the  suit,  and  it  was  ordered,  that  the  Com- 
pany should,  within  six  months,  be  formed  into  a 
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Company  with  limited  liability.  Against  the  abor^ 
Order  the  Appellants  appealed  to  the  Supreme  Con* 
sular  Court  at  Constantinople:  and  on  the  Slstof 
December,  1867,  an  Order  was  made  by  the  Supreme 
Consular  Court  dismissing  the  appeal. 

An  Order  was  afterwards  made  by  the  Supreme 
Consular  Court  granting  leave  to  the  Appellants  to 
appeal  to  Her  Majesty  in  Council,  and  staying  exe« 
cution  pending  such  appeaU 

On  the  27th  of  October,  1868,  the  Respondents, 
finding  that  the  Appellants  had  not  prosecuted  the 
appeal,  obtained  from  the  Consular  Court  at  Ales'* 
andria  an  Order  that  the  Defendants  should,  within 
ten  days,  register  the  Company  as  a  limited  Com* 
pany,  and  that  in  default  thereof  a  sequestration 
should  issue.  On  the  10th  of  November,  I8689  the 
Appellants  not  having  registered  the  Company  as 
directed  by  the  above  Order,  a  warrant  for  sequestra^ 
tion  was  lodged  by  the  Respondents,  and  an  order 
for  sequestration  issued  by  the  Court,  and  a  sequestra- 
tion accordingly  levied  on  the  Alexandria  and  Ramie 
Railway^  Upon  the  18th  of  November,  1868,  the 
Appellants  obtained  from  the  Consular  Court  at 
Alexandria  an  Order  for  an  extension  of  three 
months'  time  for  the  registration  of  the  Company^ 
and  that  in  the  meanwhile  the  sequestration  sboald 
be  suspended. 

A  general  meeting  of  the  Shareholders  of  the 
Company  was  soon  after  duly  held,  as  required  by 
cl.  4  of  the  1 79th  section  of  the  Joint  Stock  Com- 
panies Act,  1862,  and  their  assent  was  obtained  to  the 
registration  of  the  Company  as  a  limited  Company, 
as  required  by  that  clause. 

Upon  the  4tb  of  February,  1869,  the  Respondents^ 


CASES   BEFORE  THE  PRlVr  COUNCIL.  173 

upon  the  affidavit  of  the  Respondent,  Robert  Flemm  iBTi. 
ing^  and  the  exhibits  thereto  annexed,  obtained  a 
role  calling  upon  the  Appellants  to  show  cause  why 
the  writ  of  sequestration  should  not  be  set  aside. 
And  on  the  6th  of  Aprils  1869,  the  rule  was  made 
absolute,  and  it  was  ordered  that  the  writ  of  seques* 
tration  should  be  set  aside.  The  Respondents 
obtained  leave  to  appeal  from  the  above  Order  to 
the  Supreme  Consular  Court  at  Constantinople.  On 
the  5th  of  October ^  1869,  the  appeal  having  been 
argued,  an  Order  was  made  by  the  Supreme  Con* 
sular  Court,  reversing  the  above  Order  of  the  Con^ 
sular  Court  of  Alexandria^  and  reimposing  the 
sequestration  which  had  been  raised,  upon  the 
following  grounds,  as  stated  by  the  Judge:— '* The 
partnership  called  the  RamU  Railway  Company  is, 
by  the  terms  of  the  contract,  and  the  consent  of  the 
local  Governmenty  subject  to  the  jurisdiction  of  the 
British  Court,  but  without  being  so  constituted 
according  to  the  English  law  as  to  carry  out  the 
original  contract  of  partnership.  Under  these  cir- 
cumstances, I  ordered  the  Respondents,  when  I  was 
sitting  in  the  Court  below,  to  take  the  necessary 
steps  to  put  the  partnership,  by  registration,  in  a  safe 
and  legal  position  as  a  Company  with  limited  liability. 
The  Defendants  in  the  Court  below,  Messrs.  Fleming 
and  Bulkelet/^  the  English  Managers  and  Directors 
of  the  business,  allege  that  they  have  done  all  they 
could,  having  obtained  the  sanction  of  their  co-part- 
ners with  a  view  to  carry  out  my  Order,  and  to  put 
the  partnership  on  a  legal  footing.  But,  I  am  of 
opinion,  that  they  have  done  no  such  thing.  They 
report  that  the  Registrar  refused  to  register  the 
'  existing  Company  *  and,  evidently,  he  was  right  in 
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Jfjj.  BO  refusing.  But  the  proper  steps  to  have  taken  to 
BuLKELST  effect  the  object  in  view  would  have  been  not  to  ask 
SouuTz.  that  the  existing  Company  should  be  registered,  bat 
that  the  partnership,  a  body  of  persons  who  have 
subscribed  capital  on  certain  conditions,  should  be 
formed  into  and  registered  as  a  *  limited  Company/ 
It  is  said  that  the  original  'Company'  mast  bare 
been  wound  up  for  this  purpose.  But  it  was  not  a 
Company,  nor  was  winding  up  necessary.  The  only 
difficulty  is  with  respect  to  an  Office  in  London.  This 
does  not  seem  an  insuperable  difficulty,  as  other  Com- 
panies, though  carrying  on  business  abroad,  keep  aA 
office  in  London/* 

The  Appellants  presented  a  petition  to  Her  Majesty 
in  Council  for  leave  to  appeal,  not  only  from  the  Order 
of  the  5th  of  October y  1869,  but  also  from  the  Order 
of  the  31st  of  December,  1867 ;  and  on  the  5th  of 
February,  1 870,  leave  was  given  to  the  Appellants  to 
prosecute  the  appeal  from  the  Order  of  the  31st  of 
December,  1867,  in  conjunction  with  their  appeal  from 
the  Order  of  the  5th  of  October,  1 869.  This  Order  in 
Council  was  afterwards  reversed  with  costs,  as  it  con- 
tained mis-statements  of  fact  (a),  and  a  further  peti- 
tion for  leave  to  appeal  from  the  Order  of  the  31st  of 
December,  1867,  and  to  prosecute  the  same  in  conjunc- 
tion with  the  appeal  from  the  Order  of  the  5th  of 
October,  1869,  was  also  refused. 

The  present  appeal  was  confined  to  the  Order  of 
the  Supreme  Court,  dated  the  5th  of  October^  1869* 

The  Solicitor-General  (Sir  John  D.    Coleridge), 
and  Mr.  WestlaJce,  for  the  Appellants. 

(a)  6  Moore's  P.  C.  Cases  (N.  S).  481.  S.C.  Law  Rep.,  9 
P.O.  196. 
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The  Appellants,  who  have  heen  proceeded  against      ^^!}i. 
as  the  Alexandria  and  Ramie  Railway  Company,  had     Bulkslit 
no  power  to  comply  with  the  demand  of  the  Respon-      Sohoti, 
dents  to  register  the   Company  under   the  English 
Companies.  Act,    1862,  25th   &  26th    Vict.  c.  89, 
and  so  to  make  it  one  of  limited  liability.     That  Act 
does  not  apply  to  a  Company  formed  in  a  Foreign 
dependency  of  the  English  Crown,  or  to  the  Alexan* 
dria  and  Ramie  Railway  Company — and  the  Appel- 
lants were  not  bound,  if  they  had  the  power,  to  comply 
with  the  Order  of  the  Consular  Court  of  the  1 1th  of 
Augustf   1866,  to  form  the  Alexandria  and  Ramie 
Railway    Company "^-into   a    Company   with    limited 
liability.     By  the  6th  Article  of  the  Statute  consti- 
tuting the  Company,  the  Shareholders  are  only  liable 
for  the  total  amount  of  the  shares  for  which  they 
have  subscribed.     The  learned  Judge  of  the  Consular 
Court  construes  this  as  an  agreement  to  place  the 
Company,  or,  as  he  terms  it,  *'  the  partnership,"  on  a 
footing  of  limited  liability,  and   he  says,  **  whatever 
may  be  supposed  to  be  the  difficulty  of  making  the 
partnership  a  limited  Company,  it  was  certainly  in- 
tended and  agreed  upon  so  to  be  made/'     But  the 
Appellants  being  willing,  as  far  as  possible,  to  obey  the 
Order  of  the  Consular  Court  of  the  11th  of  August^ 
1866,  obtained  from  that  Court  an  extension  of  three 
months'  time  for  the  registration  of  the  Company, 
with  a  temporary  removal  of  the  sequestration,  and 
it  appears  that  they,  in  conjunction  with  the  other 
members  of  the  Company,  summoned  a  general  meet-* 
ing  of  the  Company  for  the  purpose  of  its  assenting 
to  a  registration  of  the  Company  in  JEnglandf  under 
the  Joint  Stock  Companies  Act,  1862.     Such  assent 
was  given  in  pursuance  of  section,  179,  cl.  4,  of  that 
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^^f^      Act ;  but  when  the  Appellants  applied  to  the  Regis- 

BuLKxuiT    trar  of  Joint  Stock  Companies  in  England^  preliminaiy 

ScHUTz.      objections  were  taken,  as  the  Appellants  could  not 

comply  with  the  186th  section  of  the  Act,  and  the 

Registrar  refused  to  register  the  Company. 

Their  Lordships  here  intimated  their  wish  to  hear 
the  other  side. 

Mr.  Butt^  Q«C.,  and  Mr.  Lanjfon^  for  the  Re- 
spondents. 

At  the  time  of  the  formation  of  the  Akxandrta  and 
Ramie  Railway  Company,  the  Joint  Stock  Companies 
Acts  of  1856  and  1857,  19th  &  20th  Vict.  c.  47, 
and  20th  &  21st  Vict.  c.  14,  were  in  operation. 
By  the  6th  clause  of  the  Statute  of  the  Company,  the 
Company  was  to  be  a  limited  liability  Company,  the 
Shareholders  subscribed  upon  the  fiiith  of  that  condi- 
tion, and  there  was  nothing,  as  appeared  from  the 
evidence,  to  prevent  the  Company  being  registered  as 
a  partnership  Company  with  limited  liability.  The 
Appellants  took  no  steps  for  the  purpose,  and  the 
result  was,  that  each  Shareholder  became  liable  to 
be  sued  for  the  whole  debts  of  the  Company.  The 
Shareholders  at  the  meeting  convened  by  the  Respon- 
dents, gave  authority  to  register  the  Company,  and  it 
was  their  bounden  duty  so  to  do. 

Judgment  was  delivered  by 
The  Lord  Justice  Jambs  : — 

It  appears  to  their  Lordships,  that  in  this  case  the 
sequestration  ought  not  to  have  issued.  In  the  first 
place,  the  suit  was  not  against  the  Company,  the  suit 
was  against  two  persons  as  representing  the  Company, 
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and  it  is  difficult  to  nnderstand  how  the  sequestration  i^^^* 
could  issue  against  a  Company  in  a  suit  in  which  the  Bulkelkt 
Company  really  were  not  parties,  or  how  a  sequestra-  scnun. 
tion  could  issue  as  a  mode  of  attachment  for  contempt 
against  a  Joint  Stock  CJompany  that  was  not  a  Corpo- 
ration ?  But  assuming  that,  in  truth,  the  Company 
were  before  the  Court  originally,  that  they  were  repre- 
sented before  the  Court  (as  the  Appellants  themselves 
seem  to  have  imagined  they  were  represented)  by  two 
of  the  Committee  for  the  purpose  of  properly  deter- 
mining what  the  Company  ought  to  do ;  and  assum- 
ing that  the  Order  could  be  treated  as  an  Order 
binding  the  Company,  their  Lordships  are  of  opinion, 
that  what  the  Company  was  ordered  to  do,  and  for 
the  not  doing  of  which  their  property  has  been  seques- 
trated, was  a  thing  which  they  could  not  do.  They 
were  told  that  they  ought  to  have  taken  steps  to 
register  themselves  as  an  English  Company  under  the 
Companies  Act,  1862.  Their  Lordships  are  clearly 
of  opinion,  that  Act  never  contemplated  that  a 
Foreign  partnership,  actually  complete  and  existing 
in  a  Foreign  Country,  could  be  brought  within  the  pur- 
view of  the  English  Act  of  Parliament,  the  English 
Legislature  having  no  power  over  the  Shareholders  of 
such  a  Company.  The  only  mode  in  which  they  could 
have  done  it  would  have  been,  not  to  register  them- 
selves as  a  Company,  which  was  the  only  thing  they 
could  do  honestly  towards  their  Shareholders,  or 
literally  to  comply  with  the  Order,  but  to  have  gone 
through  the  form  of  dissolving  the  Company  and  of 
forming  a  new  Company  altogether,  which  is  a  totally 
different  thing.  No  doubt  the  original  Order  is  not 
now  open  to  question  before  their  Lordships ;  but  that 
Order  is  really  only  an  Order  against  the  two  Defen- 
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^^'^^'  dants,  and  the  Order  to  register  is  an  Order  on  the 
BuLKELET  two  Defendants  to  register  the  Company.  These  two 
ScnuTz.  Defendants  and  the  Company  have  done  all  that  they 
can  to  comply  with  that  Order,  and  they  cannot  be 
subject  to  sequestration,  because  they  have  been 
ordered  to  do  something  which  by  law  it  is  impossible 
for  them  to  do. 

Their  Lordships  will,  therefore,  humbly  recommend 
Her  Majesty  that  this  appeal  be  allowed  with  costs, 
that  the  Order  of  the  Supreme  Consular  Court  at 
Constantinople  ought  to  be  reversed,  and  that  an 
Order  be  substituted  for  it,  dismissing  the  appeal  to 
the  Supreme  Consular  Court,  with  costs,  and  affirming 
the  Order  of  the  Consular  Court  at  Alexandria. 
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HEARD   AND   DETERMINED 
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JUDICIAL   COMMITTEE 


AND    THE 
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ON  APPEAL  FROxM  THE  HIGH   COURT  OF 

ADMIRALTY. 

The  Owners  of  the  screw  Steam-  \  j      U  nis  • 
SHIP  "  Jesmond  "         -        .     3     ^^  / 

AND 

The  Owners  of  the  screw  Steam-  \  R^^^^aents* 
SHIP  ''Earl  of  Elgin"     -      ) 

The  *'  JesMOND  "  and  the  "  Earl  of  Elgin." 

jOl  cause  of  damage  in  respect  of  collision.  latb  Not^ 

The  appeal  was  brought  from  a  decree  of  the  High       Jfjil^ 

Article    16 
•  Present :— Sir  James  William  Colvile,   Sir  Joseph  Napier,  ©f  the  Admi- 

Bart,  and  Sir  Montague  Edward  Smith.  »ltj  Regula- 

tions  for  pre- 
yentinff  collirioDs  at  Sea  only  applies  when  there  is  a  continuous  ap- 
proaching of  two  Steamships. 

When  two  Shi^s  under  steam  "  are  meetinff  end  on,  or  nearly  end  on, 
so  as  to  inyolye  risk  of  collision,**  as  proyided  for  in  Article  13,  and  one 
of  them  at  a  proper  distance  ports  her  helm  sufficiently  to  put  her  on  a 
course  which  will  carry  her  clear  of  the  other,  and  enable  her  to  pass 
on  the  port  side,  she  thereby  determines  the  risk,  and  is  not  approaching 
another  Ship  so  as ''  to  inyolye  risk  of  collision  "  within  the  meaning  of 
Article  16,  and  is  not  bound  to  slacken  speed  or  stop. 
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Court  of  Admiralty,  by  the  Appellants,  the  Owners  of 
the  screw  Steamship  **  Jesmand,**  in  a  cause  of 
damage  instituted  against  the  Respondents^  the 
Owners  pf  the  screw  Steamship  "  Earl  of  Elgin**  for 
the  recovery  of  damages  in  respect  of  losses  sustained 
by  the  Appellants  by  a  collision  which  happened 
between  the  "  Jesrnond  '*  and  the  **  Earl  of  Elgin.*' 

The  collision  in  question  took  place  at  about 
10.30  P.M.  or  11  P.M.  on  the  6th  of  il!f(7y,1870,oflFthe 
coast  of  Yorkshire^  about  eight  or  nine  miles  N.  by 
W.  from  the  Whitby  Lights.  The  **  Jesrnond  **  was 
a  screw  Steamer  of  589  tons  register,  and  was  in 
water  ballast,  bound  from  London  to  the  Tyne.  She 
was  under  steam,  and  proceeding  at  the  rate  of  about 
eight  knots  an  hour.  The  ••  Earl  of  Elgin**  was  a 
Steamer  of  608  tons  register,  and  was  bound  from 
Sunderland  to  Bordeaux  with  a  cargo  of  Goals.  She 
was  also  under  steam,  and  proceeding  at  the  rate  of 
from  seven  to  eight  knots  an  hour.  Each  Vessel  had 
her  proper  lights  exhibited,  and  the  weather  was  fine. 
The  **  Earl  of  Elgin  **  was  struck  about  amidships  on 
her  starboard  side  bv  the  stem  of  the  "  Jesrnond** 
with  such  violence  that  she  foundered,  and  several  of 
her  crew  were  drowned.  The  course  of  the  **  Je^monirf," 
as  stated  in  her  petition,  was  N.N.W.,  and  the  course 
of  the  "  Earl  of  Elgin,**,  as  stated  in  her  answer, 
was  S.E. 

The  case  set  up  by  the  ^*  Jesrnond**  was,  that  the 
three  lights  of  the  '*  Earl  of  Elgin  "  were  seen  ahead, 
that  the  helm  of  the  *^  Jesrnond  **  was  ported,  and  that 
just  before  the  collision  the  engines  of  the  '^Jesrnond** 
were  stopped  ;  and  the  **  Earl  of  Elgin  **  was  charged 
with  having  neglected  to  port  her  helm,  and  with 
having  improperly  starboarded. 


"  Jesmond  " 

AND   TJIB 
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On   the   part  of   the   Owners   of   the   ^^  Earl  of      J?^ 
Elgin  "  it  was  contended,  that  the  masthead  and  green      _  Thb 
light  of  the  "  Jesmond "  were  seen  on  the  starboard 
bow  of  the  ''Earl  of  Elgin,''  that  the  ''Earl  of    "l^"*-?' 
Elgin  "  was  kept  on  with  a  view  to  passing  on  the 
starboard  side  of  the  "  Jesmond,'^  until  the  **  Jesmond^'' 
by    porting  her  helm,  opened  her  red  light  to  the 
"  Earl  of  ElgiUy^  causing  immediate  danger  of  col- 
lision, whereupon  the  hehn  of  the  **  Earl  of  Elgin  '* 
was  starboarded. 

The  cause  was  heard  on  the  13th  of  Julj/,  I87O,  by 
the  Judge  of  the  Admiralty  Court  (The  Right  Hon. 
Sir  R.  PhiUimore)^  assisted  by  Trinity  Masters.  A 
cross  cause  brought  by  the  Owners  of  the  "  Earl  of 
Elgin "  against  the  '*  Jesmond "  was  heard  at  the 
same  time  and  upon  the  same  evidence,  which  was 
taken  orally  in  Court. 

The  Judge,  by  his  judgment,  pronounced  that 
both  the  Vessels  were  to  blame  for  the  collision,  and, 
after  stating  the  nature  of  the  case  and  the  evidence, 
he  observed  that :  "  The  first  question  upon  which  the 
Court  must  come  to  a  clear  conclusion  is,  were  these 
Vessels  meeting  end  on,  so  as  to  bring  them  within 
what  is  called  the  Port-helm  rule — the  13th  Article 
of  the  Regulations  for  preventing  collisions  at  Sea? 
That  Article  is  as  follows  :  '  If  two  Ships  under  steam 
are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  the  helms  of  both  shall  be  put  to 
port,  so  that  each  may  pass  on  the  port  side  of  the 
other/  Each  vessel  saw  the  other  at  a  distance  of 
about  a  mile  and  a  half  off ;  and  the  evidence  appears 
to  me,  and  also  to  the  Elder  Brethren  of  the 
Trinity  House,  to  establish  that  these  Vessels  were 
meeting  end  on,  in  the  sense  of  the  rule  which  I  have 
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read.  I,  therefore,  on  the  evidence  given  by  the 
crew  of  the  '  Jesmond^*  corroborated  in  these  par- 
ticulars by  the  evidence  of  the  Witnesses  to  whom  I 
have  referred,  on  behalf  of  the  *  Earl  of  JEfytn*  come 
to  the  conclusion — that  these  Vessels  were  meeting 
end  on,  so  that  it  was  incumbent  upon  them  to  pat 
their  helms  to  port,  and,  we  have  no  doubt  that,  if 
they  had  done  so,  this  collision  would  have  been 
avoided.  But  there  remains  another  very  important 
question  to  be  decided — I  may.  say,  two  questions— 
which  were  put  by  the  Admiralty  Advocate ;  one  is, 
whether  the  '  Jesmond*  did  port  sufficiently,  having 
regard  to  the  circumstances  of  this  case?  and  the 
other  is,  whether  the  'Jesmond^  ought  not  to  have 
stopped  her  engines,  and  the  '  Earl  of  Elgin  '  to  have 
stopped  hers  ?  We  think  that  the  *  Jesmond  *  did  err 
in  porting  as  slightly  as  she  did.  The  evidence  came 
to  this, — she  ported  and  then  steadied,  and  did  not 
port  again  till  the  collision  became  nearly  inevitable; 
but  it  is  not  upon  this  ground  that  I  should  come  to 
the  conclusion,  that  such  blame  attaches  to  the 
^Jesmond*  as  to  disentitle  her  to  recover,  if  she 
succeeded  on  other  points,  but  I  mention  it  as  a  faalt 
on  the  part  of  the  *  Jesmond.*  The  real  blame  that 
attaches  to  the  '  Jesmond*  wad  the  *  Earl  of  Elgin* 
is,  their  not  easing  and  stopping  their  engines  before 
this  collision  took  place.  The  more  it  is  examined, 
the  less  defensible  it  appears,  that  two  Steamers 
should  be  going  at  the  joint  speed  of  eighteen  or  nine- 
teen miles  an  hour,  nearly  on  opposite  courses,  seeing 
each  other  a  mile  and  a  half  off,  and  not  take  the 
common  precaution  of  stopping  or  easing  their  en- 
gines, under  such  circumstances.  At  all  events,  we 
have  arrived  at  the  conclusion  that  the  rule  contained 
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in  the  16th   Article — that  *  Every  Steamship  when       ^^^i- 
approaching  another  Ship  so  as  to  involve  risk  of        The 
collision  shall  slacken  her  speed,  or,  if  necessary,      andthb 
stop  and  reverse' — has  not  been  obeyed  in  this  case,     ''g^^S' 
and  I  have  no  alternative  but  to  pronounce  that  both 
parties  are  to  blame  for  this  collision."     And  it  was 
decreed  accordingly,  but  no  order  was   made  as  to 
costs. 

Both  parties,  by  appeal  and  cross  appeal,  appealed 
from  this  decree. 

Mr.  Butt,  Q.C.,  and  Mr.  R.  E.  Webster,  for  the      • 
Appellants,  the  Owners  of  the  *'  Jesmond": — 

Contended,  that  the  Court  below  was  not  war- 
ranted by  the  evidence  in  finding  that  the  non-obser- 
vance by  the  ''  Jesmond*^  of  Article  16  of  the 
Admiralty  Regulations  for  preventing  collisions  at 
Sea,  so  contributed  to  the  collision  as  to  disentitle 
the  '*  Jestnond  *'  to  recover  damage  from  the  "  Barl 
of  Elgin  ** ;  that  the  evidence  proved  that  the  '*  Earl 
of  Elgin"  neglected  to  comply  with  Article  13  of 
those  Regulations ;  that  the  collision  was  caused  by 
the  improper  starboarding  of  the  helm  of  the  '*  Earl 
of  Elgin,*'  and  not  by  failure  of  the  ^*Jesmond''  and  the 
^'Earl  of  Elgin'*  to  comply  with  Article  16  of  the 
Admiralty  Regulations ;  and  insisted  that  the  judg« 
ment  of  the  Court  below,  instead  of  condemning  both 
parties  as  equally  to  blame,  ought  to  have  been  in 
favour  of  the  Owners  of  the  *^Jesmond'' 

The  Admiralty  Advocate  {Dr.  Deane,  Q.C.), 
and  Mr.  E.  C.  Clarkson,  for  the  Owners  of  the 
'*Earl  of  Elgin'':— ' 

Argued,  that  Article  16  of  the  Admiralty  Regula> 
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tions  for  preventing  collisions  at  Sea,  mast  be  taken 
in  combination  with  Article  13,  and  as  supplemen- 
tary to  it.  If,  therefore,  the  Master  of  the  "t/e^mond" 
had  reasonable  cause  to  apprehend  a  collision,  be  was 
bound  to  apply  the  supplementary  rule,  and  to  ease 
the  engines.  If  there  was  risk,  not  certainty,  but 
probability  or  chance  of  a  collision,  he  was  bound  to 
stop.  If  he  thought  he  was  under  the  Port-helm 
rule,  it  was  his  duty  to  carry  out  that  rule  so  that 
there  might  be  no  mistake  as  to  what  he  was  doing. 
If  he  ported,  as  he  says  he  did,  he  did  not  port 
enough  ;  he  ought  to  have  slackened  speed  as  well  as 
ported.  The  16th  Article  refers  not  to  collision, 
but  to  the  risk  of  collision,  and  to  the  manner  in 
which  Steamers  must  act  when  there  is  risk  of  colli- 
sion, and  not  absolute  danger. 

Sir  James  W.  Colvile  : — 

In  this  case  their  Lordships  must  hold  that  it  has 
been  conclusively  found  that  the  two  colliding  Vessels 
were  meeting  each  other  end  on,  or  nearly  end  on, 
within  the  meaning  of  the  13th  of  the  Sailing  Rules; 
that  the  '^Jesmondy'  in  obedience  to  that  rule,  ported 
her  helm,  whether  sufficiently  or  not  is  a  question 
which  will  be  afterwards  considered ;  that  the  ^^Earl 
of  Elgin "  violated  that  rule  by  starboarding  instead 
of  porting,  and  thereby  put  herself  clearly  in  the 
wrong,  and  became  primd  facie  responsible-  for  the 
collision  which  took  place.  But  the  learned  Judge 
of  the  Admiralty  Court  having  found  these  facts, 
proceeds  to  say  :  *'  We  think  that  the  ^Jesmond*  did 
err  in  porting  as  slightly  as  she  did.  The  evidence 
came  to  this, — she  ported  and  then  steadied,  and  did 
not  port  again  till  the  collision  became  nearly  inevi- 
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table ;  but  it  is  not  upon  this  ground  that  I  should 
come  to  the  conclusion,  that  such  blame  attaches  to 
the  ^Jesmofid  *  as  to  disentitle  her  to  recover  if  she 
succeeded  on  other  points,  but  I  mention  it  as  a  fault 
on  the  part  of  the  *Jesmond.'  The  real  blame  that 
attaches  to  the  'Jesmond'  and  the  'Earl  of  Elgin  ^ 
is,  their  not  easing  and  stopping  their  engines  before 
this  collision  took  place.  The  more  it  is  examined 
the  less  defensible  it  appears  that  two  Steamers  should 
be  going  at  the  joint  speed  of  eighteen  or  nineteen 
miles  an  hour,  nearly  on  opposite  courses,  seeing  each 
other  a  mile  and  a  half  off,  and  not  take  the  common 
precaution  of  stopping  or  easing  their  engines  under 
such  circumstances." 

That  part  of  the  judgment,  therefore,  raises  two 
propositions — ^first,  that  the  '^Jesmond^*  did  not  port 
sufficiently,  but  at  the  same  time  qualifies  that  finding 
by  saying,  that  of  itself  that  circumstance  would  not 
dKsentitle  the  ^^Jesmond'*  to  recover.  The  learned 
Judge,  however,  as  their  Lordships  understand  his 
judgment,  would  couple  the  insufficiency  of  the 
porting  with  an  assumed  obligation  to  slacken  the 
speed  under  the  16th  Article,  and  finds  that,  under 
the  whole  circumstances  of  the  case,  the  *'Jesmond  " 
ought  to  have  slackened  as  well  as  the  **JEarl  of 
Elgin^^  and  that  by  reason  of  that  fault  on  the  part 
of  the  '^Jesmond,**  the  damage,  according  to  the  rule 
of  the  Court  of  Admiralty,  is  divisible  between  the 
two  Vessels. 

Their  Lordships  think  that  it  will  be  desirable  in 
dealing  with  these  two  propositions  to  deal  with  them, 
id  the  first  instance  at  least,  separately,  as  has  been 
done  in  the  argument.  They  see  no  reason  to  doubt 
the  truth  of  the  evidence  given  by  the  Witness  Hall^ 


1871. 

Thb 
*  Jebmovo  •• 

AND  THI 
*<EABLOf 


"  Jesmord  ** 

AND  THE 


186  CASES   BEFORE  THE  PRIVT  COUNCIL* 

1871.  the  second  Mate  of  the  ^^Jesmond."  They  believe 
Thb  ^  upon  his  evidence — and  the  learned  Judge  of  the 
Court  of  Admiralty  has  certainly  not  found  that  that 
^^f  ^  ?,'  evidence  was  to  be  disbelieved — that  when  the  three 
lights  of  the  ''Uarl  of  Elgin*'  were  first  seen,  the 
order  to  port  the  helm  was  given.  They  believe  that 
the  Vessel  paid  off  upon  a  port-helm  a  point  and  a 
half,  but  that  before  she  had  gone  so  far  the  Mate 
had  given  the  order  to  steady  the  helm,  which  ulti- 
mately  brought  back  the  Vessel  to  within  half  a  point 
of  her  original  course.  Their  Lordships  were  urged 
by  Dr.  Deane  in  his  able  argument  to  consult  upon 
this  point  the  nautical  Gentlemen  by  whom  they  are 
assisted.  They  have  done  so,  and  those  Gentlemen, 
so  far  from  finding,  as  Dr.  Deane  expected,  that  the 
evidence  must  be  inaccurate  in  asserting  that  the 
Vessel  went  so  far  under  the  port-helm  as  to  pay  off 
a  point  and  a  half,  think  that  there  is  nothing  incon- 
sistent or  unreasonable  in  that  statement ;  on  the 
contrary,  that  upon  principles  of  navigation  the  fact 
is  credible  and  what  might  be  expected.  Their  Lord- 
ships, therefore,  accept  the  statement  of  the  Witness 
as  given.  Again,  the  nautical  Assessors  also  concur 
in  thinking  that  the  **Jesmond"  having  paid  off  so 
far  as  a  point  and  a  half  was,  though  brought  back 
within  half  a  point  of  her  original  course  when  the 
helm  was  steadied,  placed  upon  a  line  on  which  she 
would  have  gone  clear  of  the  other  Vessel  if  the 
latter  had  even  kept  her  course ;  that  she  had  brought 
the  two  Vessels  in  the  position  of  red  light  to  red 
light,  and  that  the  danger  of  the  collision  was  at  an 
end,  A  fortiori,  if  the  ''Earl  of  Elgin  "  had  obeyed 
the  rule  and  had  done  what  she  was  bound  to  doi 
namely,  port  her  helm,  the  distance  between  the  two 
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Vessels  would  have  been  increased,  and  the  collision 
would  have  become  still  more  improbable.  That 
being  the  state  of  the  case,  their  Lordships  cannot 
concur  with  the  learned  Judge  in  thinking  that  the 
alleged  insufficiency  of  the  porting  did  in  any  degree 
contribute  to  the  accident. 

They  next  proceed  to  consider  whether  they  ought 
to  hold  that  those  on  board  the  **  Jesmond"  in 
omitting  to  slacken  the  speed  of  their  Vessel,  were 
guilty  of  a  default  which  justifies  the  judgment  under 
appeal.  Now  the  16th  Article  says:  ''Every  Steam- 
ship when  approaching  another  Ship  so  as  to  involve 
risk  of  collision  shall  slacken  her  speed."  It  is  not 
necessary  to  read  further,  because  nobody  contends 
that  the  **Jesmond''  was  bound  to  stop  and  reverse 
her  engines  except  at  the  moment  when  a  reversal  of 
the  engines  had  almost  become  impossible,  namely, 
when  the  other  Vessel  was  nearly  run  into.  The 
Article  imposes  this  obligation  only  upon  a  Ship 
which  is  **  approaching  another  Ship  so  as  to  involve 
risk  of  collision.''  It  may  be  said,  that  there  was  a 
moment  at  which  the  two  Vessels  were  in  that  con- 
dition, for  if  they  had  not  been  in  that  condition 
they  would  not  have  been  within  Article  13.  But  it 
seems  to  their  Lordships,  taking  the  two  Articles 
together,  that  Article  16  only  applies  when  there  is  a 
continuous  approaching  of  the  two  Ships,  and,  indeed, 
it  was  admitted  candidly  by  Dr.  Deane  that  there  was 
not  an  obligation  to  slacken  the  speed  the  moment 
the  two  Vessels  sighted  each  other,  and  when  the 
first  porting  took  place.  If  their  Lordships  are  right 
in  their  view  of  what  was  then  done,  the  original  risk 
of  collision  was  determined  when  the  Vessels  were 
brought  port  light  to  port  light.     Nor  can  it  be  said 
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that  after  that  portiDg  the  '*Jesmond'*  was  approach- 
ing the  **  Earl  of  Elgin"*  so  as  to  involve  a  risk  of 
collision,  unless  the  true  construction  of  the  term 
**  risk  of  collision"  be  that  for  which  in  one  part  of 
his  argument  Dr.  Deane  contended.  As  their  Lord* 
ships  understood  his  argument,  he  was  prepared  to 
insist  that  the  term  must  be  taken  to  include  either  a 
default  on  the  part  of  the  other  Vessel  to  do  what  the 
]3th  Eule  required  of  it,  or  the  disabling  of  that 
Vessel  by  some  accidental  cause  of  which  the  *' Jei- 
mond "  was  not,  and  probably  could  not  be  aware. 
It  does  not  appear  to  their  Lordships  that  the  first  of 
those  elements  can  be  reasonably  imported  into  the 
risk  of  collision ;  there  is  no  foundation  ia  fact  for 
supposing  that  ^'  the  *  Earl  of  Elgin '  was  prevented 
by  any  accident  from  doing  what  she  ought  to  have 
done ;  nor  are  their  Lordships  aware  that  in  obeyiog 
these  Rules  it  is  necessary  for  persons  navigating 
Vessels  to  foresee  and  to  provide  against  every  pos- 
sible accident. 

Their  Lordships  would  be  extremely  sorry,  by  any 
decision  of  theirs,  to  diminish  the  stringency  of  any 
rule  tending  to  prevent  the  great  loss  of  properly  and 
destruction  of  life  which  are  but  too  common  in  our 
narrow  Seas ;  but  they  do  not  feel  at  liberty  to  extend 
the  application  of  the  l6th  Article  beyond  what  seems 
to  them  to  be  its  proper  construction^  and,  therefore, 
they  must  respectfully  differ  from  the  learned  Judge 
in  what  he  has  found  with  respect  to  the  obligation 
which  lay  upon  the  Master  and  crew  of  the  *'  Jet- 
mond" 

The  result,  therefore,  will  be,  that  their  Lordships 
will  humbly  advise  Her  Majesty  to  allow  the  present 
appeal ;  and  to  declare  and  order  that  the  ''  JSarl  rf 
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Elgin ''  was  solely  responsible  for  the  collision,  and 
must  be  condemned  in  damages  accordingly,  and  of 
course  the  costs  in  the  Court  below  and  the  costs  here 
will,  according  to  the  ordinary  rule«  follow  the  re- 
sult. 
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ON  APPEAL  FROM  THE  VICE-ADMIRALTY 

COURT  OF  MALTA. 


John  Harvet  and  others 


Appellants ; 


AND 


The  Owners  of  the  Screw  Steam-  )  t>  _    j^i.  i 
8HiP"EuxiNB"     .        -        ^^Respondents.' 


16th  NoT^ 
1871. 


The  "EuxiNE." 

JLN  this  case  the  appeal  was  brought  from  a  decree 
of  the   Vice-Admiralty   Court  of   Malta,  upon  the 

It  is  the 

♦  Present :— Sir  James  William  Oolvile,  Sir  Robert  Phillimore  K^^^Sl*^  ^H 

(Judge  of  the  High  Court  of  Admiralty),  Sir  Joseph  Napier,  Bart,  Admiralty  ai 

and  Sir  Montague  Edward  Smith.  to  Proxies,  for 

Proctors  to 
proceed  with- 
out the  ezhi- 
hition  of  a  Proxy  until  called  upon  to  produce  it ;  and  when  called  on 
they  satisfy  the  requisite  requirement  by  stating  the  names  of  the 
parties  for  whom  they  appear. 

Such  practice,  in  this  respect,  is  the  same  in  the  Vice-Admiralty 
Courts  aoroad,  where  Proctors  are  not  bound  to  do  more  under  §  40  of 
the  Rules  and  Regulations  made  in  pursuance  of  the  Statute,  2nd 
Will.  4,  c.  51,  s.  1,  and  Order  in  Council  of  the  27th  of  Juru,  1832, 
unless  called  upon  to  do  so  by  an  Order  of  the  Court. 

The  production  of  a  Proxy  which,  on  the  face  of  it,  is  duly  signed  and 
sealed,  is  a  sufficient  compliance  with  an  Order  of  the  dourt  to  pro« 
duce  the  Proxy,  without  proof  of  the  handwriting  of  the  subscribing 
Witnesses ;  the  onus  of  proof  of  the  insufficiency  of  the  Proxy,  if 
questioned,  is  on  the  party  impeaching  it. 

An  objection  to  a  suit  on  tke  ground  of  the  non-produotion,  or  in- 
sufficient nrool^  of  a  Proxy,  is  a  preliminary  objection  to  be  wum  on 
motion  ana  not  by  protest,  and  the  proper  course  for  the  Tke^dmifaltj 
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1871.  Protest  of  the  Master  of  the  French  steamship 
Thb  ^^  **  Euxine''  to,  inter  alia,  the  sufficiency  of  the  Proxy, 
in  a  suit  instituted  on  behalf  of  the  Appellants  against 
the  ^^Euxine^'  in  the  Vice-Admiralty  Court  of  Malta. 
By  such  decree,  the  Judge  pronounced  for  the  Protest, 
and  dismissed  the  suit  with  costs. 

The  Appellants,  John  Harvey  and  William  Ben- 
jamin Harvey f  were  the  Owners  of  the  English  Brig 
**  Clymping  '* ;  and  Emin  SchemeiU  and  Bichara 
Schemeil,  carrying  on  business  at  Liverpool  as  Mer- 
chants, under  the  style  of  Schemeil  Brothers  &  Co., 
were  the  Owners  of  the  cargo  of  cotton-seed  laden  on 
board  the  Brig,  and  Oeorge  Hedgecock  was  the 
Master,  and  others  were  the  crew.  The  Respondents 
were  the  Owners  of  the  **  Euxine^**  belonging  to 
MarseiUeSy  and  carrying  on  business  at  that  City  as 
the  Firm  of  Fraissinet,  pere  etfils. 

The  suit  arose  out  of  a  collision  between  the 
**  Euxine  '*  and  the  *'  Clymping,**  which  occurred  on 
the  2nd  of  June^  1870,  and  occasioned  the  total  loss 
of  the  *'  Clymping''  The  action  was  commenced  on 
the  16th  oi  Julyy  1870,  by  William  John  Stevens,  zb 
Proctor  for  the  Owners  of  the  *'  Clymping/*  for  the 
Owners  of  the  cargo  of  cotton-seed  then  lately  laden 
on  board  the  Brig,  for  the  Master  and  the  crew  of  the 
Brig  as  Owners  of  their  private  effects,  and  for 
J.  A.  W.  Harper f  represented  at  Malta  by  Leoruird^ 
a  partner  in  the  Firm  of  Robinson^  Duckworth^ 
&  Co.,  Bankers,  &c.,  who  entered  an  action  and 
proceeding  in  the  Vice-Admiralty  Court,  for  the  sum 


Court,  in  such  circumstances,  is  to  stay  the  proceedings  for  the  pro- 
duction of  proof, 'until  sufficient  evidence  is  produced,  and  not  to  allow 
the  cause  to  proceed  to  a  hearing,  and  then  dismiss  the  suit  on  the 
ground  that  there  was  no  sufficient  proof  of  the  Proxy. 
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of  £1 0,000,  against  the  "  Euxine,"  her  tackle,  apparel,     .i?^ 
and  furniture.  „g^-^„ 

At  the  time  of  entering  the  action,  the  Proctor 
exhibited,  and  left  in  the  Registry  of  the  Court,  an 
affidavit  sworn  by  Leonard^  which,  in  form  and 
substance,  complied  with  the  requirements  of  the 
Rales  and  Regulations  made  pursuant  to  the  Statute, 
2nd  Will.  4,  c.  51,  and  the  Order  in  Council  of  the 
27th  oi  June^  1832,  regulating  the  practice  of  Vice- 
Admiralty  Courts  abroad,  and  had  annexed  a  Tele- 
gram received  by  him  on  the  13th  of  Jidy,  1870, 
purporting  to  be  a  direction  from  the  Secretary  of 
the  Salvage  Committee  at  Lloyffsy  London,  to  seize 
the  **  Euxine  "  at  the  suit  of  the  Appellants.  On  the 
same  day,  the  Judge  decreed  the  Warrant  of  arrest 
to  issue,  under  which  the  **  Euxine  "  was  arrested. 

On  the  19th  of  Jtdy^  1870,  an  appearance,  under 
protest  to  the  suit,  was  entered  on  behalf  of  the 
Master  of  the  "  Euxine.'* 

The  Proctor  for  the  **  Euxine  *'  on  the  Ist  of 
August  filed  his  petition  upon  protest,  which  alleged : 
first,  that  there  being  a  Court  of  Commerce  in  Malta, 
the  Vice-Admiralty  Court  had  no  jurisdiction  to  try 
the  suit ;  secondly,  that  the  title  and  authority  of 
Leonard  was  insufficient  and  illegal,  it  being  merely 
in  virtue  of  a  telegraphic  despatch  produced  in  the 
Registry  of  the  Court,  without  giving  the  names  and 
descriptions  of  all  the  parties  claiming  damage,  and 
without  documentary  proof  of  the  authenticity  of 
such  Telegram ;  and  contained  numerous  other 
allegations  in  no  way  relevant  to  the  appeal ;  and, 
thirdly,  that  the  grounds  of  the  suit,  the  damage 
alleged  to  have  been  done  to  the  *'  Clymping  "  by  tlfe 
^^  Euxine,''  had  already  been  made  the  subject  of  a 
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2^^       suit  before  the  French  Imperial  Court  at  Alexandria^ 

The    ^^    which  Court  had  dismissed  the  claim  on  behalf  of  the 

'*  Cli/mpingt**  so  that   the   cause   was,  in  fact,  m 

judicata^    and    could    not  be    tried  again  before  thi 

Vice-Admiralty  Court. 

On  the  12th  of  August,  William  John  Stevem 
brought  in  an  answer  to  the  petition  under  protest, 
and  in  the  name,  and  as  the  Proctor  holding  a  special 
Proxy  of  the  Owners  of  the  "  Clamping/*  of  ibe 
Owners  of  her  Cargo,  and  of  her  Master  and  crew, 
alleged  therein,  that  the  title  and  authority  of  Leth 
nard  for  entering  the  cause  was  sufficient  and  legal, 
it  not  being  merely  in  virtue  of  the  telegraphic 
despatch  produced,  but  in  virtue  of  written  and  duly 
signed  confirmations  thereof,  and  subsequent  formal 
Proxies,  or  Powers  of  Attorney,  to  Stevens,  the 
Proctor,  containing  the  names  and  descriptions  of 
the  parties  claiming  damage. 

A  reply  was  filed  on  behalf  of  the  Defendants, 
which,  so  far  as  it  related  to  the  appeal,  alleged  that 
as  Stevens  claimed  to  hold  a  special  Proxy  from 
the  Plaintiffs,  Leonard  had  no  title  to  enter  the 
action,  or  now  proceed  therewith,  and  that  the  ap- 
pearance of  Stevens  in  the  action  was  irregular  aad 
illegal. 

The  Defendants  did  not  bring  in  any  proofs  in  the 
relation  to  matters  in  question  upon  the  appeal. 

On  the  part  of  the  Plaintiffs,  John  Stevens  ex- 
hibited  Proxies  dated  the  22nd  of  June,  1870,  signed 
respectively  by  the  Owners  of  the  **  Clymping,**  by 
the  Owners  of  her  Cargo,  and  by  her  Master  and 
crew,  which  in  similar  terms  nominated  him,  their 
true  and  lawful  Proctor,  to  appear  in  their  respective 
names    before   the   Vice- Admiralty   Courts    and    to 
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prosecute  the  cause  instituted  therein  against  the  ^^7^- 
*'  Euanne"  on  their  behalf;  he  also  proved  that  he  ^^Tna 
bad  been  retained  from  the  13th  of  July,  1870,.  as 
Proctor  for  the  Plaintiffs  in  the  suit.  Evidence  was 
also  produced  to  prove  that  John  and  William  Ben' 
jamin  Harvey  were  Owners  of  the  "  Clymping^^^  and 
that  George  Hedgecock  was  her  Master,  and  Messrs. 
BchemeU  Brothers^  &  Co.  appeared,  by  the  Bill  of 
lading  of  the  Vessel,  to  be  Consignees  of  her  cargo. 
It  was  further  proved  that  Leonard  had  received, 
besides  the  Telegram  annexed  to  the  affidavit  to  lead 
tbe  Warrant  of  arrest,  certain  other  Telegrams  de- 
lirered  by  Messengers  of  the  Mediterranean  Tele- 
graphic Extension  Company,  one  of  which,  dated 
London^  July  15th,  1870,  contained  a  request  fronb 
Harney  to  take  proceedings  against  the  **  Euanne"- 
and  the  other,  dated  Liverpool^  the  15th  of  July,  1870, 
from  Schemeil  Brothers  &  Co.,  also  authorizing  such 
proceedings,  and  the  transcripts  of  these  telegrams 
were  verified  by  affidavit,  and  brought  into  Court. 

The  first  two  questions  raised  on  the  Protest  were 
argued  for  several  days,  and  on  the  4th  of  October^ 
1870,  the  Judge  of  the  Vice-Admiralty  Court  (Sir 
Antonio  Micallef)  pronounced  two  decrees,  the  first 
deciding  in  favour  of  the  jurisdiction  of  the  Court, 
and  overruling  the  objections  raised  thereto  in  the 
petition  on  Protest  with  costs :  and  the  second 
deciding,  that  it  did  not  appear  that  Leonard  and 
Stevens  were  persons  legitimately  authorized  to  re* 
present  tbe  parties  in  whose  name  the  action  was 
instituted,  and  dismissing  the  suit  with  costs.  The 
third  question  raised  on  the  petition  on  Protest  was 
not  argued  or  disposed  of. 
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1871.  The  appeal  to  Her  Majesty  m  Coancil  was  confined 

Tbb        to  the  second  of  the  above  decrees. 

«  EXJXI51.'* 

Mr.  Butt,  Q.C.,  and  Mr.  E.  G.  CHhsan,  for  the 
Appellants : — 

The  question  raised  in  the  appeal  is  one  as  to  the 
authority  of  the  Proctor  to  institute  and  continue 
the  suit  on  behalf  of  the  asserted  Plaintiffs  in  the 
Court  below.  The  Judge  in  that  Court  took  ob- 
jection in  the  first  instance  to  the  authority  of 
Leonard,  who  made  the  aflSdavit  to  lead  the  Warrant 
of  arrest,  because  in  that  affidavit,  though  he  swore 
that  he  was  the  duly  authorized  Agent  of  the  several 
parties  interested,  he  stated  his  instructions  to  pro- 
ceed against  the  **  Eumne  "  to  have  been  commoni* 
cated  by  Telegram  of  the  12th  of  July,  1870,  and 
did  not  produce  sufficient  proof  of  his  title  as  Agent 
Such  an  objection  was  wholly  untenable,  and  does 
not  require  argument.  Leonard  was  himself  no 
party  to  the  suit,  and  all  questions  as  to  his  title  and 
authority  were  immaterial  and  irrelevant,  under  the 
circumstances.  The  affidavit  was  in  the  form  pre- 
scribed by  the  Rules  and  Regulations  for  Vice- 
Admiralty  Courts  abroad,  made  pursuant  to  Statute, 
2nd  Will,  4,  c.  51.  The  suit  having  commenced,  the 
Vessel  was  arrested ;  an  appearance  under  protest 
having  been  entered  for  the  **  UuxinCf'^  and  the  sum 
of  £10,000,  the  amount  for  which  the  Warrant  d 
arrest  was  issued,  paid  into  Court,  the  release  of  the 
Vessel  was  thereby  procured.  Afterwards,  by  leave 
of  the  Court,  this  sum  was  withdrawn,  bail  for  the 
same  amount  being  given.  The  protest  against  the 
authority  of  Leonard  to  lead  the  Warrant  of  arrest 


CASES  BEFORE  THE  PRIVY  COUNCIL.  195 

s  met  by  an  answer  filed  by  the  Proctor  Stevens,  2^1^ 
the  name«  and  as  the  lawful  Proctor  holding  The 
ecial  Proxies  of  all  the  several  parties  proceeded 
Bunst,  namely,  the  Respondents,  the  Owners  of 
3  Brig  and  cargo,  and  the  Master  and  crew  of  the 
»ssel.  It  appears  from  the  pleadings  that  the 
*m  of  the  Proxies  was  that  prescribed  and  given  in 
B  precedents  annexed  to  the  Rules  for  Vice-Ad- 
ralty  Courts  abroad.  The  40th  section,  while  it 
cognizes  the  propriety  of  requiring  the  production 
a  Proxy  to  prevent  Proctors  from  proceeding  in 
uses  from  instructions  from  parties  not  being  en- 
led  to  intervene,  or  not  having  a  legal  persona 
indi  to  prosecute  a  cause,  yet  expressly  says  they 
3  not  usually  exhibited  in  maritime  causes  :  and 
r.  Lushington,  a  most  experienced  Judge,  says,  in 
he  Whilelmine  (a),  **  that  the  demand  for  the  ex- 
bition  of  a  Proxy  is  contrary  to  the  ordinary 
actice  of  the  Court/'  and  that,  as  far  as  his  ex- 
rience  extended  he  was  not  aware  of  any  instance 
thin  his  recollection  in  which  such  a  demand  had 
en  made.  In  another  part  of  the  same  judgment 
t  states,  '*  that  for  a  period  of  probably  not  less 
an  two  hundred  years,  Proctors  have  been  per- 
itted  to  appear  on  behalf  of  parties  suing  without 
ing  called  upon  to  exhibit  any  Proxy,  as  is  the 
dispensable  custom  in  Ecclesiastical  Courts''  (5). 
e  submit  and  insist,  therefore,  that  the  suit  was 
operly  instituted  on  behalf  of  the  Appellants, 
lat  the  exhibition  by  the  Proctor  of  the  Proxies  of 
B  parties  was  sufficient  proof  of  his  authority  to 
stitute  and  prosecute  the  suit ;  and  there  was  suffi- 

(a)  1  W.  Rob.  Ad.  Rep.  33S. 

(Jb)  1  W.  Rob.  Ad.  Rep.  837  ;  S.  C.  2  Notes  of  Cases,  216. 
NEW  SERIES. — VOL.  VIII.,  PART    II.]  P 
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1871.  cient  evidence  on  the  part  of  the  Appellants  to 
Thi  ^^  show  that  they  were  interested  parties,  and  that 
they  had  authorized  and  adopted  the  suit.  Leo- 
nard  was  no  party  to  the  suit^  and  all  questions 
as  to  his  title  and  authority  were  immaterial  and 
irrelevant.  There  was  no  pretence  upon  the  facts 
proved  before  the  Vice-Admiralty  Court  for  the 
dismissal  of  the  suit. 

Mr.  E.  C.  Clarkson^  and  Mr.  Walter  Phillimare, 
for  the  Respondents : — 

A  Proxy,  like  a  Power  of  Attorney,  is  an  instru- 
ment under  seal,  giving  authority  to  the  party  ap- 
pointed to  institute  and  prosecute  a  suit  in  its  various 
stages,  from  the  first  process  to  the  ultimate  execution 
of  the  Sentence,  and  must  be  proved :  Bum^s  Ecc 
Law,  vol.  iii.  p.  376  [9th  Ed.  by  Phillimare].  In 
Ecclesiastical  causes  the  Proxy  is  called  for  and  ex- 
hibited in  almost  every  stage  of  a  cause ;  Coolers  Ecc. 
Courts  Prac.  p.  154,  passim;  and  though  the 
practice  of  formal  proof  of  the  Proxy  may  have 
become  relaxed  in  the  Maritime  Courts,  yet  the 
Warrant  of  Attorney,  or  Proxy,  must  be  in  the 
same  form,  and  contain  the  same  powers  there  as 
in  the  Ecclesiastical  Courts;  and  as  the  require- 
ment of  a  Proxy  is  the  same  in  both  Courts,  the 
same  rules,  being  equally  applicable,  must  be  applied: 
Oughtorij  Ordo  Judiciorumj  tit.  xlviii.;  Gierke  s  Praxis 
Admiralitatis,  tit.  7;  Pritchard's  Ad.  Dig.  p.  302; 
The  Haidee  {a). 

Now,  there  is  no  doubt  that  the  ancient  practice 
with  regard  to  appearances  was  originally  the  same 

(a)  I  Notes  of  Cases,  697. 
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in  Maritime  as  in  Ecclesiastical  Courts,  namely,  to  ^^^^* 
require  Proctors  to  exhibit  Proxies  from  their  Clients  ^,„Thb 
authorizing  proceedings :  The  Whilelmine  (a).  That 
is  stated  by  Dr.  Lushinytonj  whose  judgment  is  relied 
on  by  the  other  side,  and  though  the  40th  section  of 
the  Rules  and  Regulations  of  the  Vice- Admiralty 
Courts  abroad  does  state,  that ''  although  Proxies  are 
not  usually  exhibited  in  maritime  suits/'  thus  adopt- 
ing the  practice  that  is  said  to  have  prevailed  for  the 
last  two  hundred  years,  yet  it  goes  on  to  say  that 
"  they  may  sometimes  be  required  in  order  to  prevent 
Proctors  from  proceeding  in  causes  on  instructions 
from  parties  not  being  themselves  entitled  to  inter- 
vene, or  not  having  a  legal  persona  standi  to  pro- 
secute a  cause."  Thus  giving  a  Judge,  or  the  parties 
in  the  cause,  a  discretionary  power,  if  they  shall  see 
fit  to  exercise  it,  to  call  for  and  examine  the  Proxy 
of  the  Proctor  prosecuting  or  defending  the  action. 
The  same  practice  has  been  in  force  in  Canada^  where 
the  Rules  and  Regulations  for  proceeding  in  the  Vice- 
Admiralty  Courts  prevail:  The  Dumfriesshire  (i). 
That  was  a  suit  for  the  recovery  of  penalties  under 
the  Passengers  Act^  5th  &  6th  Will.  4,  c.  58,  and 
shows  that  the  non-production  of  a  Proxy  is  a  ground 
for  the  dismissal  of  a  suit.  The  form  of  a  Proxy  is 
that  of  a  Deed  under  seal,  and  it  should  be  proved 
as  such.  If  the  Proxies  bad  been  attested  before  a 
Notary  Public,  under  the  Statute,  1 7th  &  18th  Vict. 
c  78,  s.  8,  it  would  have  been  sufficient,  as  the  seal 
of  a  Notary  would  have  been  accepted  in  our  English 
Courts. 

(a)  1  W.  Rob.  337. 

(h)  Stuart's  y.-Ad.  Cases  in  Lower  Canada,  p.  245. 
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1871.  Sir  Robert  Phillimorb  : 

Thh 

«EuxiRB."  This  is  an  appeal  from  the  Vice- Admiralty  Court 
at  Malta,  raising  questions  of  practice  in  Vice-Admi- 
ralty Courts.  Their  Tjordships  have  no  doubt  at  all 
as  to  the  advice  which  it  will  be  their  duty  to  tender 
to  Her  Majesty  upon  this  matter. 

It  appears  that  a  suit  was  instituted  in  the  Vice- 
Admiralty  Court  at  Malta  by  an  English  ship,  the 
^'  Clympingy^*  against  a  French  ship,  the  "  Euxine!^ 
for  a  collision  at  Sea  somewhere  near  yilexandria. 
The  suit  was  instituted  in  that  Court  by  a  Proctor 
who  appeared  in  the  usual  form,  and  stated  the  nature 
of  the  suit,  and  his  title  to  appear  in  the  usual  man- 
ner. It  has  been  contended  that  he  was  duly  called 
upon  to  produce  a  Proxy,  and  that  having  been  so 
duly  called  upon  he  did  not  comply  with  the  order,  ' 
but  produced  an  imperfect  document,  which  cannot 
be  taken  in  law  as  being  a  Proxy,  and,  therefore, 
that  the  Judge  of  the  Court  below  was  justified  io 
taking  the  course  that  he  did  take,  namely,  of  dii* 
missing  the  suit  altogether. 

With  regard  to  the  practice  of  the  Court  as  to 
Proxies,  it  is  very  clearly  laid  down  by  that  expe- 
rienced Judge,  Dr.  Lushinglon,  in  the  case  of  The 
Whilelmine.  He  says :  '*  Now  looking  to  the  ancient 
practice  of  the  Court,  it  is  perfectly  clear  that  the  rules, 
with  regard  to  appearances  in  the  Court  of  Admiralty, 
were  originally  the  same  as  are  now  adopted  in  the 
Ecclesiastical  Courts.  In  the  more  modern  practice 
of  this  Court  these  rules,  it  is  true,  have  been  re* 
laxed  for  the  convenience  of  the  Practitioners,  and  for 
a  period  of  probably  not  less  than  two  hundred  years 
Proctors  have  been  permitted  to  appear  on  behalf  of 
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parties  suing  without  being  called  upon  to  exhibit  any       vi?^ 
Proxy,  as  is  the  indispensable  custom  in  the  Ecclesias-    ^  ^  Thb 
tical  Courts.     The  first  question,  then,  which  I  must 
consider  in  the  present  instance  is  this :  what  is  the 
duty  and  what  the  responsibility  attaching  upon  a 
Proctor  who  so  appears  without  exhibiting  a  Proxy  ? 
Upon  general  principle,  1  apprehend  that  the  Court 
is  entitled  to  expect  from  such  Proctor  when  he  does 
appear  that  he  be  duly  authorized  by  some  person  hav- 
ing an  interest  in  the  cause  in  issue,  or  that  he  should 
have  a  justifiable  and  strong  ground  for  believing  that 
tbeindividual  for  whom  he  appears  has  such  an  interest. 
I   apprehend  further,  that  at  any  period  of  the  cause, 
and  at  any  time  before  the  case  is  dismissed  out  of 
Court,  the  Court  has  a  right  to  call  upon  that  Proctor 
to  state,  not  generally  but  specifically  by  name,  the 
whole  of  the  parties  for  whom  he  is  authorized  to 
appear.    The  authority  of  the  Court  to  make  this 
demand  upon  the  Proctor  is,  I  conceive,  inherent  in 
the  jurisdiction  of  this  Court,  in  common  with  all  other 
Courts,  and  is  absolutely  essential  to  the  due  adminis- 
tration of  justice  for  the  purpose  of  preventing  un- 
authorized litigation.    If  it  were  otherwise,  what  would 
be  the  consequence  in  regard  to  the  proceedings  in 
this  Court  ?     The  consequences  would  be  that  Proc- 
tors might   appear  for  .individuals  who  either  were 
not  in  existence,  or  for  persons  who  gave  no  authority, 
or  who,  assuming  the  names  of  others,  might  take 
the  chance  of  a  decree  being  made  in  their  favour, 
without  at  any  time  being  obnoxious  to  the  conse- 
quences of  an  unsuccessful  litigation  "  (a). 

Now,   it  is   quite   clear  from  the  passage  of  the 
judgment  which   I  have  read,  first,  that  the  usual 

(a)  1  W  Rob.  886-7. 
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1871.  practice  is  for  Proctors  in  the  Courts  of  Admiralty  to 
The  proceed  without  the  exhibition  of  any  Proxy,  and, 
secondly,  that  when  they  are  called  upon  for  thdr 
Proxy  they  satisfy  the  law  by  stating  the  names  of  the 
parties  for  whom  they  are  authorized  to  appear.  Read 
by  the  light  of  this  judgment,  there  appears  to  be  no 
difficulty  in  construing  the  Rules  and  Regulations  of 
the  Vice-Admiralty  Courts  abroad,  which  were  made 
at  a  subsequent  period,  one  of  which  rules  (sect.  40) 
is:  '' Although  Proxies  are  not  usually  exhibited  io 
maritime  suits,  yet  they  may  sometimes  be  required, 
in  order  to  prevent  Proctors  from  proceeding  in 
causes  on  instructions  from  parties  not  being  them- 
selves entitled  to  intervene,  or  not  having  a  legal 
personcB  standi  to  prosecute  a  cause.** 

In  this  case  there  is  no  question  whatever  that  the 
Appellants  before  the  Court,  being  the  Owners  of  the 
cargo  on  board  the  Brig,  and  the  Master  and  crew 
who  appear,  as  is  usual,  as  to  their  personal  effects, 
are  the  parties  who  are  really  interested  and  entitled 
to  prosecute  the  cause  in  this  case.  The  objection 
which  has  been  taken,  has  been  truly  said  to  be  one 
of  the  most  technical  description.  The  Proxy  is  said 
not  to  have  been  duly  signed  and  sealed,  and  it  is  said 
that  there  is  no  evidence  of  the  handwriting  of  the 
Witnesses  who  appear  to  have  subscribed  that  Instru- 
ment. The  answer  to  that  is,  that  if  there  had  beea 
a  strict  order  of  the  Court  (and  none  was  made  oo 
th-is  occasion)  that  they  should  produce  their  Proxy, 
there  would  have  been  a  prima  facie  compliance  with 
that  order  by  the  production  of  those  Instruments, 
and  those  who  sought  to  impugn  their  authenticity 
should  have  taken  further  steps  in  the  matter. 
It  is  also  to  be  observed  that  great  confusion  appears 
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in  the  pleadings  of  the  Court  below,  and  in  the  pro-  ^^^ 
test,  because  this  is  an  objection  which  should  have  jVnvt 
been  taken  separately  and  at  once,  and  should  not 
have  been  mixed  up  with  other  matters,  as  it  appears 
to  have  been  in  this  protest.  Even  if  the  argument 
of  the  Counsel  for  the  Respondents  could  be  sus- 
tained to  its  utmost  extent,  the  duty  of  the  Judge 
would  have  been  no  more  than  this,  to  have  stayed 
proceedings  until  the  doubt  which  they  alleged  with 
respect  to  the  authenticity  of  the  document  could 
have  been  properly  solved. 

Upon  all  grounds,  therefore, — upon  the  ground, 
first  of  all,  that  there  were  no  circumstances  of  sus- 
picion in  the  case  which  warranted  the  departure 
from  the  usual  admitted  practice,  and  called  for  the 
production  of  a  special  Proxy, — upon  the  ground 
that,  if  there  were  such  circumstances,  they  were 
prima  facie  fully  complied  with  by  the  instruments 
which  are  before  the  Court  on  this  occasion ;  further, 
that  the  objection  ought  to  have  been  taken  at  the 
earliest  period,  and  not  mixed  up  with  the  other 
proceedings;  and  that  the  utmost  the  Court  could 
have  done  in  any  case  would  have  been  to  stay  pro- 
ceedings until  further  information  could  have  been 
obtained,— their  Lordships  have  no  hesitation  what- 
ever in  saying,  that  it  will  be  their  duty  humbly  to 
advise  Her  Majesty  to  reverse  the  Sentence  of  the 
Court  below.  Their  Lordships  think  that,  looking 
to  the  confusion  which  prevailed  in  the  pleading^, 
the  fault  of  which  does  not  lie  entirely  upon  one 
party  but  must  be  shared  by  both,  no  order  should 
be  made  as  to  the  costs  of  the  appeal. 

The  costs  in  the  Court  below  will  be  cotts  in  the 
cause. 
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)  Respondentia 


ON  APPEAL  FROM  THE    HIGH   COURT, 
NORTH-WESTERN   PROVINCES. 

Thomas  Newton         ...       Appellant; 

AND 

The  Hon.  C.  A.  Turner,  R. 
Spankie,  and  G.  D.  Turn- 
bull,  Puisne  Judges  of  the 
High  Court,  North-Western 
Provinces   ...         -     , 

2i8t&22nd    xHIS     was    au    appeal     from     two    Orders    and 

NoT^i.    judgments  of  the   High  Court,   Allahabad,  North. 

Two  Orders  Western   Provinces,  dated    the    13th    and    27th  of 

Court^ofthe    August,  1870,  whereby  the  Appellant,  a  Barrister- 

^PrSces,  a^-'^^'  »"^    »^   Advocate    of  the   High    Court  of 
the  one  being  the  Nortli-  Western  Provinces,  was  suspended  from 

an  Order  nisi  ».»         c  n         j  /-•!., 

cailine  on  the  practice,  Jor  aileged  professional  misconduct,  liberty 

B^K^i^^^  '^^^"g  S^v^°  to  ^^^  to  apply  at  the  expiration  of  five 
Advocate        years  for  permission  to  resume  practice. 

practising  in  rm         •  ^  i  ■  .   i      .        ^    • 

that  Court,  The  circumstanccs  under  which  the  Order  of  the 

to  8h<-w  cause 

why  he  should      •Present: — Sir  James  William  Col  vile,    Sir  Joseph  Napier, 

Jend^^rtm     ^^''  ^^  ^^^  Montague  Edward  Smith, 
the  practice 

of  his  profession  as  an  Advocate  of  that  Court,  and  the  other  Order 
declaring  him  guilty  of  gross  professional  misconduct,  and  suspending 
him  from  practice  for  five  years,  on  appeal,  as  to  the  rule  on  which  the 
first  Order  was  made  discharged,  and  the  second  Order  reversed  ;  the 
Judicial  Committee  being  of  opinion,  that,  though  the  Appellant  had 
been  guilty  of  a  grave  irregularity  and  deserving  of  censure,  yet  the 
facts  proved  did  not  amount  to  that  mala  praxis  on  which  the  High 
Court,  having  regard  to  the  position  and  functions  of  an  Advocate  in 
the  North-Western  Provinces^  could  fairly  found  any  proceeding  of  a 
penal  character. 
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13th  of  August,  1870,  was  made,  arose  out  of  a        ^®7i. 
communication  by  Mr.  Bramly^  the  Officiating  Judge      Nbwtok 
of  the  Allyghur  District,  dated  the  19th  of  July^  rp„  joi>oib 
1870,  to  the  Registrar  of  the  High  Court,  Norths  ^^of  tm^^ 
Western  Provinces^  of  proceedings  held  before  him      Nobth- 
in  consequence  of  two  Letters  addressed  to  him  by    PaJ^"Si. 
the   Administrator  General  of   Calcutta^  dated  the 
10th  of  Matfy  and  the  14th  of  June,  1 870,  regarding 
Mr.  Newton's  professional  conduct  in  applying  for 
Letters   of    administration   on    behalf   of    a    Mrs. 
Saunders  to  the  estate  of  her  late  Son,  when  he 
knew  she  could  not  be  entitled  to  such  administra- 
tion. 

The  Respondents,  at  that  time  the  presiding  Judges 
of  the  High  Court,  thereupon  issued  an  Order  and 
citation,  dated  the  3Uth  of  July^  1870,  calling  upon 
Appellant  to  give  explanation,  on  the  13th  oi  August, 
1870,  with  reference  to  the  imputations  on  his  pro- 
fessional conduct,  as  alleged  against  him  by  Mr. 
Bramly  in  the  communication  above  mentioned. 

The  Appellant,  as  directed,  appeared  in  person  on 
that  day,  and  read  out  from  a  written  statement, 
which  he  had  verified,  such  explanation  as  he  was 
able  to  afford,  and  which  explanation  was,  to  some 
extent,  satisfactory,  as  he  was  relieved  of  one  of  the 
two  charges  contained  in  the  citation  of  the  30th  of 
July,  1870. 

With  reference  to  the  other  charge,  the  Respon- 
dents served  the  Appellant  with  a  rule,  dated  the 
13th  of  August,  1870,  calling  upon  him  to  show 
cause  why  he  should  not  be  suspended  from  practice, 
and  also  as  to  certain  other  charges  which  were  not 
contained  in  the  citation  of  the  30th  of  July,  1870. 

The  Appellant  appeared  by  Counsel  on  the  27th 
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^^^       of  August,  1870,  who  read  from  a  written  statement 

NvwToff      signed  by  the  Appellant,  but  did  not  otherwise  orally 

The  jirDOBs  address  the  Court.    The  Appellant  also  filed  affidavits 

High  Couet  *^  disproof  of  the  allegations  made  against  him ;  and 

North-      the  Respondents,  constituting  the  Court,  though  they 

Wksterit 

PBOYiircss.  admitted  having  too  hastily  assumed  certain  matters 
against  the  Appellant  on  the  previous  day  of  charge, 
declared  that  the  Appellant  had  been  guilty  of  gross 
professional  misconduct,  and  passed  an  Order  on 
the  27th  of  August,  1870,  suspending  him  from 
practice  for  five  years,  with  permission  t^  apply  for 
restoration  to  practice,  if  accompanied  with  certificates 
of  character,  at  the  expiration  of  such  period. 

The  facts  of  the  case,  as  well  as  the  Orders  of  the 

« 

Supreme  Court,  fully  appear  in  the  judgment  of  their 
Lordships. 

On  the  5th  of  January ^  1871,  the  Appellant 
presented  a  petition,  accompanied  with  grounds  of 
appeal,  to  the  High  Court,  for  leave  to  appeal  to  Her 
Majesty  in  Council,  and  the  Court  granted  a  certifi- 
cate allowing  such  appeal. 

Sir  R.   Palmer^  QC.,  and  Mr.  W.  Bush  Cooper, 
for  the  Appellant : — 

Contended,  first,  that  as  Mr.  Bramlt/^  the  Officiate 
ing  Judge  of  the  Allyghur  District,  was  fully  com- 
petent to  admonish  the  Appellant  for  any  misconduct 
he  might  have  conceived  he  had  been  guilty  of  at  the 
time  of  such  alleged  misconduct  occurring,  and  not 
having  exercised  such  discretionary  power,  acted 
illegally  in  forwarding  an  ex  parte  proceeding  to  the 
High  Court,  reflecting  on  the  Appellant's  professional 
conduct,  as  set  forth  in  the  communication  made  by 
him  on  the  19th  of  July,  1870;  that  the  High  Court 
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proceeding  thereon  had  also  acted  illegally,  especially        i^^i. 
in  proceeding  ex  mero  motu  on  such  communication :      Nbwtoit 
Emerson   v.   The  Judges  of  the  Supreme  Court  of  t^^^  Judges 
Newfoundland  (a) ;  and  that  the  Order  or  citation,  _  <>'  ^"« 
dated    the    30th   of  July,    1870,    being,   therefore,      North- 
illegaily  issued,  all  proceedings  thereon  were  ab  initio    ^J^^^ 
void:  secondly,  that  the  High  Court  acted  illegally  in 
proceeding  ex  msro  motu  as  to  the  second  rule  or 
Order,   dated  the    13th  of    August,    1870,   no  one    * 
having  applied  for  such  rule,  and  all  proceedings  taken 
thereon  were  ab  initio  void :  that  the  matters  set  forth 
in  such  second  rule  or  Order  of  the  27th  of  August^ 
1870,  being  purely  of  a  private  character  unconnected 
iirith  the  Appellant's  professional  duties,  and  regard- 
ing which  no  one  had  preferred  any  complaint,  not 
even  the  Appellant's  Client,  Mrs.  Saunders,  the  High 
Court's  severe  comments  and  Order  were  unmerited 
and  illegally  passed  :  and,  lastly,  that  the  misconduct 
imputed  to  the  Appellant  amounted  at  the  utmost  to 
an  error  of  judgment  or  misconception  of  law,  for 
which  professional  men  are  not  subject  to  punishment. 

Mr.  Shapter,  Q.C.,  for  the  Judges  : — 

Objected  to  the  competency  of  the  appeal  on  the 
ground,  that  as  it  was  a  criminal  proceeding  the  High 
Court  had  no  jurisdiction  to  allow  the  appeal,  re- 
ferring to  sect.  30  of  the  Letters  Patent,  17th  March, 
1866,  establishing  the  High  Court  in  the  North- 
western Provinces.  On  the  merits  he  commented  on 
Emerson  v.  The  Judges  of  the  Supreme  Court  of 
Newfoundland,   and   cited   In  re  Stewart  (6) ;    Ex 

(a)  8  Moore's  P.  C.  Cases,  167. 

(h)   5  Moore's  P.  C.  Cases  (N.S.).  187;   S.  C.  Law  Rep. 
2  P.  C.  88. 
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1871.        parte   Bayley  (a)  ;    Lechmere  CharUofis  Case  (b) ; 
Nbwton      Martinis  Case  (c). 

V. 

Thi  Judges 

OF  THB  Judement  was  reserved,  and  now  pronounced  by 

High  Court,  ^  ^  r  J 

WflSTBRir  Sir  James  W.  Colvile: — 

Pboyinobs. 

This  appeal  is  brought  by  Mr.  Thomas  Newton, 
^iftn^^'  a  Barrister-at-Law  and  an  Advocate  of  the  High 
Court  of  Judicature  for  the  North*  Western  Pro- 
vinces, against  two  Orders  of  that  Court  dated 
respectively  the  1 3th  and  the  27th  of  Atigust,  1870. 

The  particular  terms  of  these  Orders  will  be  after- 
wards considered.  It  is  suflScient  for  the  present  to 
state,  that  they  were  made  in  the  exercise  of  the 
power  vested  in  the  Court  by  the  8th  section  of  the 
Letters  Patent  constituting  it ;  and  that  by  the  latest 
of  them  Mr.  Newton  was  suspended  from  practising 
as  an  Advocate  of  the  Court  until  the  further  Order 
of  the  Court.  Liberty  was  at  the  same  time  given  to 
him,  at  the  expiration  of  five  years  from  the  date  of 
the  Order,  to  apply  for  permission  to  resume  prac- 
tice, which,  on  the  production  of  satisfactory  proof  of 
good  conduct  in  the  meantime  (it  was  said),  would  be 
conceded  to  him.  The  effect,  therefore,  of  the  Order 
was  to  suspend  Mr.  Newton  from  practising  as  an 
Advocate  of  the  Court,  certainly  for  five  years,  and 
possibly  for  a  longer  and  indefinite  period. 

The  following  are  the  proceedings  which  resulted 
in  this  suspension  : — 

On  the  19th  of  July,  1870,  Mr.  Bramly,  the  offi- 
ciating  Judge  of  Allyghur,  forwarded  to  the  High 
Court  a  report  of  the  proceedings  in  his  Court  on  an 

(a)   9  B.  &  C.  691.  (b)  2  My.  &  Cr.  34^. 

(c)  2  Eusfl.  &  My.  674,  n. 
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application   made  by  Mr.  Newton  on  behalf  of  one       ^^i!Jtj 
Mrs.  Saunders  for  Letters  of  adnunistration  to  the      N*wtoh 
estate  of  her  deceased  Son,  Paterson  Tandy  Saunders^    thb  Judobb 
imputing  improper  conduct  to  Mr.  Newton  in  that  ^^^^  o^vt 
matter,  and  submitting  to  the  Court  whether  such       North- 
conduct  was   becoming   a  Barrister.      The   precise     Peotihob. 
nature  of  the  charges  against  Mr.  Newton  will  appear 
from  the  next  proceeding. 

On  the  receipt  of  this  communication  the  High 
Court  passed  an  Order,  dated  the  30th  oi  July,  1870, 
calling  upon  Mr.  Newton^  on  the  10th  of  August  fol- 
lowing, to  answer  the  matters  stated  in  Mr.  Brandy's 
Letter  and  report,  whereby  it  had  been  brought  to 
the  notice  of  the  Court  that  he,  Thomas  Newton^  had 
been  guilty  of  grossly  improper  conduct  in  that, 
whilst  acting  as  Counsel  for  one  Mrs.  Saunders^  on 
application  to  Mr.  Bramly  for  Letters  of  administra- 
tion of  the  estate  of  her  deceased  Son  to  be  granted 
to  her,  he,  well  knowing  the  said  Mrs.  Saunders  not 
to  be  the  Administratrix  of  the  deceased  Paterson 
Tandy  Saunders*  estate,  obtained  from  the  said  Mrs. 
Saunders,  and  indorsed  and  put  in  circulation,  a  Go- 
vernment loan  note  for  the  sum  of  Rs.  3,000,  belonging 
to  the  estate  of  the  said  Paterson  Tandy  Saunders, 
and  also  certain  other  G-overnment  loan  notes  the 
property  of  the  said  estate,  the  said  Government 
notes  having  been  indorsed  by  Mrs.  Saunders  as  Ad-> 
ministratrix,  although  the  said  Thomas  Newton  was 
well  aware  that  administration  of  the  estate  and 
effects  of  the  said  Paterson  Tandy  Saunders  had  not 
been  granted  to  the  said  Mrs.  Saunders;  whereby 
also  it  had  been  brought  to  the  notice  of  the  Court 
that  Mr.  Thomas  Newton  had  been  guilty  of  grossly 
improper  conduct  in  the  discharge  of  his  professional 
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1871.       conduct  as  an  Advocate  in  having  wilfully  deceived 

Newton      the  Said  Mr.  Bramly  in  the  course  of  the  hearing  of 

The  Judges  ^^^  ^^^^  application  for  Letters  of  administration,  by 

H  ^H  c**"      inforoiing  him,  on  or  about  the  9th  of  July,  1870, 

North-    '  that  he  WBS  greatly  surprised  to  hear  that  the  said 

PBovnroM.    PcLterson  Tandy   Saunders  was  illegitimate,  whereag 

he,  the  said  Thomas  Newton,  was  well  aware  of  the 

illegitimacy  of  the  said  Paterson   Tandy  Saunders, 

with  some  circumstances  of  aggravation  concerning 

this  latter  charge  which  it  is  unnecessary  to  state. 

Mr.  Newton  appeared  before  the  Court  under  this 
Order,  and  made  a  verbal  statement  in  explanation  of 
both  charges ;  evidence  was  taken,  and  a  number  of 
Letters  were  produced  in  the  course  of  the  inquiry. 
On  its  termination  the  Court  acquitted  Mr.  Newten 
of  the  second  charge,  but  pronounced  his  explanation 
in  respect  of  the  first  to  be  unsatisfactory,  in  terms 
which  will  be  afterwards  considered;  and,  having 
commented  on  his  conduct  in  respect  of  various  new 
matters  which  had  come  out  in  the  course  of  the  in- 
quiry, and  on  the  perusal  of  the  Letters  produced, 
determined  to  take  further  proceedings  against  him. 
The  result  was  that,  on  the  13th  of  August,  1870,  an 
Order,  being  the  first  of  those  under  appeal,  was 
drawn  up  in  the  following  terms  : — 

"  In  the  matter  of  Thomas  Newton,  an  Advocate 
of  the  Court.  It  appearing  to  the  Court  that  the 
above-mentioned  Thomas  Newton,  an  Advocate  there- 
of, has  been  guilty  of  grossly  improper  conduct  in 
the  discharge  of  his  professional  duty  .as  an  Advocate 
in  procuring  his  Client,  Catherine  Saunders,  to  in- 
dorse, as  *  Administratrix  to  Paterson  Tandy  Saunders^ 
estate,'  three  Government  promissory  notes,  of  the 
aggregate  value  of  Rs.  14,000,  or  thereabouts,  viz.f 
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No.  ^^^§fHof  1854.55,  for  R8.  1,000  ;  No.  ^Hf? 
of    1856-57,  for    Es.    10,000,  both  bearing  interest 
at    5    per   cent.,    and   No.  ^^i^  of    1859-60,   for  the  Judges 
Rs.  3,000,  bearing  interest  at  (5^)  five  and  a  half  ^^^^  ^^"^^ 
per  cenLy  and  belonging  to  the  estate  of  Paterson      Nobth- 
Tandy  Saunders,  deceased,  he,  the  said  ThomasNewton^    Peotieoxe. 
well  knowing  that  the  said  Catherine  Saunders  was 
not  the  Administratrix  of  such  said  estate,  and  in 
indorsing  and  putting  in  circulation  one  of  the  said 
Notes,  to  wit,  the  Government  promissory  note  No. 
^^i^ll  of  1859-60,  for  the  sum  of  Rs.  3,000,  bearing 
interest  at  5^  per  cent.   And  also  in  drafting  a  certain 
Letter,  dated  on  or  about  the  14th  day  of  ApriU 
1870,  and  in  procuring  the  same  to  be  copied  by  one 
Maria  Hill,  and  signed  and  sent  by  the  said  Catherine 
Saunders  to  the  firm  of  Gillanders^  Arbuthnot,  &  Co., 
of  Calcutta^  which  said  Letter  contained  a  statement, 
or  introduction,  in  the  words  following,  to   wit:— • 
•  With  reference  to  your  kind  offer  to  advance  money 
for  the  coming  Indigo  season,'  which  statement  or 
introduction  was  known  to  the  said  Thonuts  Newton 
to  be  false,  and  inserted  with  the  intention  of  induc- 
ing the  said  firm  of  Gillanders,  Arbuthnot^  &  Co.,  to 
advance  for  the  manufacture  of  indigo  certain  moneys, 
and  with  the  intention  of  procuring  the  said  Catherine 
Saunders  to  pay  to  him  the  said  Thomas  Newton  out 
of  the  moneys  if  and  when  so  advanced  a  sum  or 
sums  of  money  on  account  of  his  fees  as  an  Advocate, 
and  also  in  procuring  employment  as  an  Advocate, 
by  means  of  a  threat  contained  in  a  certain  Letter 
written  and  sent  by  the  said  Thomas  Newton  to  the 
said  CaHierine  Saunders^  and  dated  on  or  about  the 
27th  day  of  January^  1870,  in  the  words  following, 
to  wit : — *  If  I  do  not  appear  for  you,  1  fear  the  re- 
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1871.  g^|t^  as  J  know  all  the  particulars  ;  and   recollect,  if 

Nbwtow  the  answer  is  not  properly  put,  you  may  lose  all  you 

The  Judges  ^ave.*     And  generally  in  his  behaviour  and  conduct 

ov  THE  in  connection  with  his  employment  as  an  Advocate 

High  Court,  ,  *      • 

North-  by  the  Said  Catherine  Saunders^  at  divers  times  in 
Proymtom.  '^^  months  of  January,  February^  March,  April, 
May,  June,  and  Jvly,  1870.  Now,  the  said  Thomas 
Newton  is  hereby  ordered  to  attend  at  the  sitting  of 
this  Court,  to  be  held  at  the  Court  House,  Allahabad^ 
on  Saturday,  the  27th  day  of  August  instant,  at 
eleven  of  the  clock  in  the  forenoon,  to  show  cause 
why  he,  the  said  Thomas  Newton^  should  not  be 
suspended  from  the  practice  of  his  profession  as  an 
Advocate  of  this  Court  within  the  jurisdiction  of  this 
Court/' 

Mr.  Newton  duly  appeared  to  show  cause  against 
this  rule;  and,  on  the  27th  of  August^  1870,  the 
Court  gave  final  judgment.  It  acquitted  Mr,  Newton 
on  all  but  the  two  first  charges,  viz.,  the  imputed 
misconduct  in  inducing  Mrs.  Saunders  to  indorse  the 
Government  notes ;  and  the  imputed  misconduct  in 
causing  her  to  write  the  Letter  to  Qillanders,  Arbutiir 
not,  &  Co. ;  and  finding  that  these  two  charges  had 
been  wholly  or  in  part  established  against  him,  passed 
the  Order  of  suspension,  which  is  the  second  of  those 
under  appeal. 

Exception  was  taken  at  their  Lordships'  Bar  to  this 
course  of  procedure.  It  was  argued  first,  that  the 
Order  of  the  30lh  of  July,  I87O,  was  objectionable, 
inasmuch  as  it  prejudged  the  Appellant's  case,  by 
assuming  that  he  *'  had  been  guilty  of  grossly  im- 
proper conduct."  Their  Lordships,  however,  are  of 
opinion  that,  although  this  Order  may  not  have  been 
very  happily  worded,  the  true  construction  of  it  is, 
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that  Mr.  Newton  was  thereby  merely  called  upon  to       ^^^^ 
answer  the  matters  stated  in  Mr.  Bramly^s  Letter      Nbwtoh 
and  report ;  such  matters  being,  for  the  sake  of  con-  thb  Judobs 
venience,  reduced  into  the  two  formal  charges  of  pro-  ^^^  c^^^^ 
fessional  misconduct  set  forth  in  the  Order ;  and  that      North- 
there  was  no  intention  on  the  part  of  the  Court  to    PBonifOKs. 
prejudge  the  case,  or  to  prevent  Mr.  Newton  from 
Laving   the  full   benefit  of  any   explanation  of  the  * 

matters  charged,  which  he  might  be  able  to  offer. 
That  this  was  so,  is  shown,  their  Lordships  think,  by 
the  subsequent  proceedings. 

It  was  next  objected,  that  the  Judges  improperly 
placed  themselves  in  the  anomalous  position  of  being 
at  once  Accusers  and  Judges  ;  and  that  they  ought 
to  have  committed  the  conduct  of  the  proceedings 
against  Mr.  Newton  to  some  third  person.  And  in 
support  of  this  latter  proposition,  the  case  of  Em" 
merson  v.  The  Judges  of  the  Supreme  Court  of 
Netqfoundland  (a),  was  cited.  In  that  case,  whilst 
litigation  between  an  Attorney  and  his  former  Client 
was  still  in  some  sort  pending,  though  after  payment 
under  protest  of  the  sum  claimed,  the  Court,  of  its 
own  mere  motion,  and  not  on  the  application  of  the 
opposite  party,  and  without  previously  calling  upon 
the  Attorney  to  explain  his  conduct,  served  him  with 
a  notice  to  show  cause,  within  four  days,  why  he 
should  not  be  struck  off  the  Rolls,  and  refused  to 
enlarge  the  rule,  and  give  him  further  time  to  pre- 
pare his  defence ;  and  on  his  failing  to  show  cause 
within  the  four  days,  made  the  rule  absolute.  It  is 
obvious,  that  several  of  the  circumstances  which  in- 
duced this  Committee  to  reverse  that  Order,  do  not 
exist  in  the  present  case.    It  is,  however,  undoubtedly 

(a)  8  Moore*8  P.  C.  Gases,  157. 
NEW   SERIES. — VOL.    VIII.,   PAKT    II.]  Q 
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J^^      true  that,  in  delivering  their  Lordships'  judgmcDt, 
Newtoh      Lord  Kingsdown  said,  that  an   explanation  shonld 
Tbs  Judobs   have  been  required  ;  and  that  upon  that  explanation 
Hio^cSuBT  P''^^'"S  insufficient,  **  the  proper  course  would  have 
NoRTB-   '  been  that  some  person  should  have  been  instructed  on 
Pboyihobb.    behalf  of  the  Crown,  to  apply  to  the  Court  for  a  role 
for  this  Gentleman  to  show  cause  why  further  proceed- 
ings should  not  be  taken  (a). 

Looking  to  the  substance  of  the  objection  as 
applicable  to  this  case,  their  Lordships  think  that  there 
is  a  broad  distinction  between  the  charges  originallj 
brought  by  Mr.  Bramly^  and  those  made  for  the  first 
time' by  the  Order  of  the  13th  of  Augwt^  I87O. 

The  High  Courts  in  India  exercise  peculiar  powers 
of  superintendence  and  control  over  the  subordinate 
Courts,  and  the  proceedings  therein.  It  was,  their 
Lordships  apprehend,  in  the  regular  course  of  prac- 
tice that  Mr.  Bramly  should  make  the  report  which 
he  did  make  of  the  proceedings  in  his  own  Court ;  aod 
that  he  should  complain,  if  he  had  ground  of  com- 
plaint, to  the  High  Court  of  the  supposed  mala  praxii 
of  a  Practitioner  over  whom  he  had  no  direct  power; 
but  who,  by  virtue  of  being  an  Advocate  on  the  rolb 
of  the  High  Court,  had  the  right  of  appearing  in  the 
Lower  Court ;  and  their  Lordships  are  of  opinion, 
that  the  High  Court  was  perfectly  justified  in  takidg 
action  on  that  report  and  complaint,  by  calling  upoo 
Mr.  Newton  to  explain  his  conduct. 

Whether  it  would  not  have  acted  more  regularif 
if  it  had  placed  the  conduct  of  the  further  proceedings 
against  Mr.  Newton  in  the  hands  of  a  third  party, 
is  another  question.  But  the  Judges  have  statd 
that  they  had  not  the  means  of  doing  so,  and  theff 

(a)  8  Moore's  P.  C.  Gases,  167. 
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Ix)rd8bip8  must  accept  that  statement ;  and  they  are     ,^2^J}^ 
disposed  to  think  that  even  on  the  authority  of  the      Nbwtoh 
case  cited,  the  omission   to  do  this  is  not   a  fatal    TbmJudqeb 
objection  to  the  subsequent  proceedings.  ^  ®'  J^^ 

Their  Lordships,  however,  cannot  but  regret  that  Nobth- 
the  learned  Judges  of  the  High  Court,  acting  on  Pb^I^es. 
Letters  which  came  to  their  knowledge  in  the  course 
of  the  first  inquiry,  should  have  thought  fit,  on  the 
instant  and  without  further  inquiry,  to  frame  new 
charges  against  Mr.  Newton,  and  thus  assume  the 
functions  of  Accuser  and  Judge.  A  very  strong  and 
clear  case  mav  arise,  in  which  such  a  course  would  be 
justified.  But  the  inconvenience  of  it  is  great ;  and 
the  more  manifest  in  the  present  case,  inasmuch  as  the 
learned  Judges  found  themselves  obliged,  in  all  but 
one  instance,  to  abandon  the  charges  which  they 
themselves  had  on  the  first  impression  suggested  and 
framed. 

Their  Lordships  have  deemed  it  right  to  make  these 
observations  on  the  questions  of  form  which  have 
been  raised  before  them.  To  decide,  however,  such  a 
case  as  this  upon  a  question  of  form,  would  be  far  from 
satisfactory ;  and  they,  therefore,  proceed  to  consider 
it  upon  its  merits. 

They  are  relieved  from  the  necessity  of  considering 
any  but  the  two  charges  upon  which  Mr.  Newton  was 
finally  suspended.  Of  the  second  of  the  original 
charges  he  was  acquitted  on  the  first  proceeding 
against  him.  Of  all  but  two  of  the  charges  embraced 
in  the  Order  of  the  13th  of  Augtist,  1870,  he  was 
also  acquitted,  the  Court  being  of  opinion,  that  though 
the  conduct  imputed  to  Mr.  Newton  by  those  charges 
may  have  been  inconsistent  with  the  rules  and  tradi- 
tions which  regulate  the  conduct  of   Barristers  in 

Q  2 
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J^^      this  Country,  and  may  not  have  been  altogether  on- 

i^EWTOR     objectionable  even  in  India;  it  did  not  amount  to 

The  Judobs   ^^^^  mala  praxis  on  which  the  Court,  having  regard 

Hi  ^'  c^"      '^  *^^  position  and  functions  of  an  Advocate  in  the 

North-    '  North- TVest  Provinces,  could  fairly  found  any  pro- 

PaoraroM.    ceeding  of  a  penal  character. 

Their  Lordships  propose  to  deal  first  with  the  last 
of  the  two  charges  which  the  High  Court  thought 
were  established  against  Mr.  JVewton,  viz.,  that  of 
having  counselled  Mrs.  Saunders  to  write  to  Messrs. 
Oillanders,  Arbuthnot^  &  Co.,  the  Letter  of  the  14th 
of  Jpril,  1870. 

The  facts  admitted  or  proved  concerning  this  Letter 
are  as  follows : — 

Mrs.  Saunders  was  a   native  woman  who,  after 
cohabiting  for  several  years  with  Mr.  George  Saun- 
derSy  an   Indigo   planter,  in  the   Allyghur  District, 
had  been  married  by  him  some  time  before  his  death. 
The  date  of  this  marriage  is  now  ascertained  to  have 
been  the  17th  of  October,  1856.     Under  the  Will  of 
her  deceased  Husband  she  seems  to  have  been  tenant 
for  life  of  his  Indigo  Factory  and  other  property.  She 
had  several  children  by  him,  born  either  before  or 
after  the  marriage.     One  of  them  was  a  Son,  Pater* 
son  Tandy  Saunders^  who,  under  his  Father's  Will, 
or  otherwise,  was  possessed  of  several  Government 
notes  aggregating  Rs.  14,000.  Another  was  a  Daughter 
who  had  been  married  first  to  a  person  of  the  name  of 
Nichterlein  ;  and  afterwards,  after  having  been  sued  by 
him  for  breach   of  promise   of  marriage,  to  a   Mr. 
Kelly.     George  Saunders  had  been  indebted  to  Mr. 
Nichterlein^ s  estate,  which  was  in  the  hands  of  the 
Administrator-General.     Mrs.  Nichterlein,  before  her 
second  marriage,  had  made  a  gift  of  her  share  of  this 
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debt  to  her  Mother,  or  to  her  Father's  estate  ;  bat        ^®^^- 
this  gift  was  disputed  by  her  second  Husband  ;  and      Nbwtoh 
the  original  debt,  and  the  effect  of  Mrs.  Nichterleins   rpni  Judom 
gift,  appear  to  have  been,  at  the  beginning  of  1870,  ^^'  ™ 
subjects  of  pending  or  contemplated  litigation.     Mrs.      North- 
Saunders  had  likewise  a  cross  claim  against  Nichter-'    p^^^^. 
Unn's  estate  for  the  proceeds  of  indigo   of  a  former 
season. 

On  the  15th  of  DecetnbeTf  1869,  Paterson  Tandy 
Saunders  died,  under  age  and  unmarried.  Shortly 
after  his  death,  and  on  the  10th  of  January^  1870, 
Mr.  Newton,  who  had  acted  in  at  least  one  lawsuit 
on  behalf  of  Mr.  George  Saunders,  and  appears  to 
have  kept  up  friendly  relations  with  the  family,  wrote 
to  Mrs.  Saunders  condoling  with  her  on  the  death  of 
her  Son,  and  volunteering,  if  he  were  not  then 
retained  to  act  for  her  in  that  matter,  some  advice 
concerning  the  litigation  between  her  and  the 
Administrator-General. 

It  further  appears,  that  she  was  then  pressed  for 
money,  and  that  she  required  funds  both  for  the 
purposes  of  the  Indigo  Factory,  and  for  carrying  on 
the  suits  pending  or  about  to  be  commenced,  and  that 
in  respect  to  the  latter  Mr.  Newton  was  to  receive 
certain  fees.  In  these  circumstances  she,  under  the 
advice  of  Mr,  Newton,  wrote  and  sent  to  Messrs. 
Oillanders,  ArbtUhnot,  &  Co.,  Merchants  of  Calcutta, 
the  following  Letter  : — *'  Coel  Factory,  AUyghur,  14th 
April,  1870.  Dear  Sirs, — ^With  reference  to  your 
kind  offer  to  advance  money  for  the  coming  Indigo 
season,  I  write  to  inquire,  whether  you  would  place 
at  my  disposal  Rs.  30,000.  On  hearing  from  you  I 
will  commence  my  Indigo  advances.^' 

On  the  first  inquiry,  that  of  Jtdy^  1870,  it  came 
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^J^J^      out  on  the  evidence  of  Miss  HiUsj  the  GoTemess  and 

Newton      amanuensis  of  Mrs.  Saunders,  that  if  any  money  bad 

The  Judobs   heen  received  from  Otllanderst  Arbuthnot,  &  Co.,  Mr. 

HioH  Court   -^^^'^^'^  f^^s  would  have  been  paid. 

North-  Messrs.    GUlander^   Arbuthnot,    &    Co.,    however, 

PR0TIK0B8.    declined  to  make  any  advance,  and  nothing  came  of 
the  application  to  them. 

The  Judges  of  the  High  Court,  nevertheless,  saw 
fit  to  make  this  transaction  matter  of  charge  agaio8t 
Mr.  Newton.  The  view  of  it  which  they  took  when 
they  framed  the  charge  in  respect  of  it,  which  is 
contained  in  the  Order  of  the  13th  of  August^  1870, 
was  thus  stated  by  the  acting  Chief  Justice: — 
^' Again  you  induced  an  uneducated  woman  whom 
you  were  advising,  whether  wisely  or  unwisely  matters 
not,  to  carry  on  certain  litigation,  whereby  you  hoped 
to  secure  to  yourself,  what  I  must  call,  under  the 
circumstances,  the  exorbitant  fee  of  Bs.  3,800»  to 
write  to  a  Calcutta  Firm  a  Letter  drafted  by  you,  con- 
taining a  false  assertion,  whereby  that  Firm  was  to  be 
induced  to  advance  to  Mrs.  SaunderSj  for  the  purposes 
of  her  Indigo  Factory,  certain  moneys,  and  which 
moneys  that  Firm  would  naturally  consider  was  to  be 
employed  for  the  legitimate  purposes  of  the  Factory, 
whereas  a  large  portion  was  to  be  paid  to  you  for  the 
purposes  of  carrying  on  litigation.  It  is  abundantly 
clear  that  Gillanders^  Arbuthnot,  &  Co.,  had  never 
promised  to  advance  moneys  to  Mrs.  Saunders.  That 
Lady,  from  her  manner  to-day,  we  cannot  doubt  bad 
never  heard  their  names  before.  The  Court  cannot 
but  come  to  the  conclusion  that  the  statement  made 
in  the  Letter  to  Gillanders,  ArbtUhnot^  &  Co.,  as  \o 
their  previous  offer  of  assistance,  was,  to  your  know* 
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ledge  false,  and  that  it  was  made  for  the  purpose  of     .  i87i. 
obtaining  money  to  pay  your  fees/*  Nbwto» 

When,  however,  cause  was  shown  against  the  rule,  Thi  Judou 
it  came  out  that  Mrs.  Saunders,  so  far  from  having  ^^^l  Qov^t 
never  heard  the  names  of  Messrs.  Gillanders.  Arbuth'     J^ort"- 

.  .11  Westbrk 

noty  &  Co.>  had  been  m  correspondence  with  them  at  Pumiiois. 
various  times  between  the  years  1866  and  1870,  and 
had  had  various  business  transactions  with  them.  It 
was  further  urged,  that  the  assumption  \hdX  OUlanders^ 
Arbuthnot,  &  Co.  had  offered  to  advance  money  to 
Mrs.  Saunders,  if  erroneous,  had  deceived,  and  could 
deceive,  nobody.  And  the  High  Court  in  its  final 
judgment  of  the  27th  of  August,  1870,  expressed  its 
willingness  to  assume  *'  That  it  was  from  information 
given  him  by  Mrs.  Saunders,  that  he  (Mr.  Newton) 
introduced  the  passage  relating  to  a  former  offer  of 
advances."  The  gist,  therefore,  of  the  offence  im- 
puted to  Mr.  Newton  in  respect  of  this  transaction 
is  reduced  to  this,  viz.,  that  he,  knowing  that  a  portion 
of  the  moneys  to  be  received  from  Gillanders,  Ar^ 
Authnot,  &  Co.  was  to  be  employed  in  payment  of  his 
fees,  drafted  for  his  Client  a  Letter  calculated  to 
induce  the  firm  to  believe  that  this  advance  was 
sought  for  a  different  purpose.  It  appears  to  their 
Lordships,  after  carefully  considering  all  that  is  said 
of  this  matter  in  the  final  judgment  of  the  High 
Court,  that  the  harsh  view  of  the  transaction  there 
taken  is  not  borne  out  by  the  facts,  and  that  the 
drafting  of  the  Letter  cannot  be  taken  to  constitute 
such  grave  professional  misconduct  as  would  justify 
any  part  of  the  severe  sentence  passed  on  Mr.  Newton. 
The  Letter  is  an  application  in  the  most  general  terms 
from  an  Indigo  planter  for  an  advance  of  money  for 
the  coming  season.    It  is  clear  that  Mrs.  Saunders 
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1871.  did  ^ant   money  for  the   purposes  of  her   Factorj. 

Newtok  Their  Lordships  are  not  aware  that  such  an  applica- 

TheJudqeb  ^^^^    implies    any   undertaking   that   the  money  if 

OP  THE  advanced  is  to  be  ear-marked  ;    is  not  to  be  mixed 

HlQH    COUBT,         . 

North-      with  the  general  funds  of  the  Planter ;  and  that  no 

Pbotinok.  P^***  ^f  ^^  ^^  *o  ^^  withdrawn,  even  temporarily,  and 
applied  to  a  purpose  other  than  the  cultivation  or 
manufacture  of  Indigo.  If  the  lender  chooses,  he 
can  of  course  take  any  security  or  guarantee  he  may 
think  necessary,  in  order  to  have  the  money  set  apart 
and  applied  entirely  to  the  purpose  of  producing  the 
crop  on  the  security  of  which  he  makes  the  advance. 
But  here  the  loan  was  declined.  All  that  is  estab- 
lished is,  that  Mrs.  SaunderSj  pressed  for  money  to 
provide  both  for  carrying  on  her  Factory,  and  for  the 
prosecution  of  a  suit  in  which  she  may  well  have 
hoped  to  recover  further  funds,  wrote  this  Letter 
under  Mr.  Newton  s  dictation,  meaning  to  apply  part 
of  the  money  in  the  first  instance  to  the  payment  of 
his  fees  in  the  suit.  Looking  to  all  that  is  established 
in  respect  of  this  Letter,  and  to  the  absence  of  any 
complaint  on  the  part  of  any  person  concerning  it, 
their  Lordships  are  of  opinion,  that  the  Order  against 
Mr.  Newton  cannot  be  maintained  on  this  charge. 

They  next  proceed  to  consider  the  graver  charge 
against  him  of  having  induced  or  advised  his  Client 
to  indorse  the  Government  notes  as  Administratrix 
of  Peterson  Tandy  Saunders^  when  she  was  not 
entitled  to  assume  that  character.  The  facts  proved 
which  particularly  relate  to  this  transaction  are  as 
follows : — 

On  the  5th  of  April,  1870,  Mrs.  Saunders  wrote  to 
Mr.  Newton  enclosing  one  of  the  Notes  belonging  to 
the  estate  of  Pater  son  7V7/2(/y  iSWi^n^/^^,  and  standing 
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in  bis  name,  being  a  Note  for  Rs.  10,000,  and  asking  223i/ 
him  to  get  the  note  renewed  in  her  name,  and  broken  Nbwtok 
up  into  ten  Notes  for  Rs.  1,000  each.  On  the  9th  of  !„  Judom 
April,  1870,  Mr.  Newton  wrote  to  Mrs.  Saunders  to  ^J^  J^*^^ 
the  effect  that  he  had  spoken  to  Mr.  Clarke,  the  Noeth- 
Treasury  Officer  at  Allyghur,  who  had  informed  him  Pbovihoml 
that  the  Note  could  not  be  renewed,  nor  interest  paid 
upon  it,  until  she  had  taken  out  administration  to  her 
Son's  estate.  Thereupon  Mr.  Newton  was  instructed 
to  make,  and  did  make,  as  Counsel  for  Mrs.  Saunders 
in  Mr.  Bramly*s  Court,  the  application  for  Letters  of 
administration  to  the  estate  of  her  deceased  Son, 
describing  him  as  a  British  subject  who  had  died  a 
minor  and  intestate.  The  date  ojf  this  application 
was  the  2nd  of  May,  1870.  On  the  6th  of  May,  the 
day  before  the  usual  citations  were  issued  by  the 
Judge,  Mr.  Newton^  who  had  advanced  some  small 
sums  to  Mrs.  Saunders,  received  from  her  the  secu- 
rity for  Rs.  10,000,  and  two  other  Government  notes 
standing  in  Paterson  Tandy  Saunders^  name,  and  part 
of  his  estate,  all  being  indorsed  by  her  as  Adminis- 
tratrix of  that  estate.  At  the  same  time  she  executed 
to  him  a  receipt  admitting  the  loan  of  Rs.  200,  and  he 
executed  to  her  a  receipt  for  the  Notes;  and  Miss 
HUls^  in  her  account  of  the  transaction,  has  deposed 
as  follows :  ''  Mr.  Newton  wrote  the  indorsements  in 
pencil  on  the  Notes,  and  told  me  to  write  it  small  on 
the  pencil  marks;  and  I  said  at  the  time^  'Mrs. 
Saunders  has  not  got  the  Administratrixship,  how 
can  I  write  that  V  and  he  said,  '  Whatever  blame 
there  is  will  fall  on  me.'  I  said  nothing  more.  I 
then  wrote  the  indorsements.  Mrs.  Satmders 
signed  them." 

The   indorsements  were  special  to   Mr.  Newton. 
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2^^       One  of  these  notes,  being  one  for  Rs.  3,000,  he  after- 

Newton      wards  specially  indorsed  to  the  Delhi  Bank,  and  that 

The  Judges    Bank  having  demanded  in  Calcutta  a  renewal  of  it, 

Hio?  CouEi   ^'^q^i'^y  w^s  made  concerning  the  fact  of  the  grant  of 

North-      administration  to  Mrs.  Saunders,  and  so  the  trans- 

Peotieobs.    action  was  brought  to  the  notice  of  Mr.  Bravnly. 

In  the  meantime  a  question  had  arisen  in  Mr. 
Bramly's  Court  touching  the  legitimacy  of  Pater$on 
Tandy  Saunders^  and  whether  administration  of  hb 
estate  ought  to  be  granted  to  Mrs.  Saunders  as  his 
Mother  and  next  of  kin,  or  to  the  Administrator- 
General  as  representing  the  Crown.  It  appears  to 
be  now  certain  that  Paterson  Tandy  Saunders  was 
born  out  of  wedlock  ;  but  it  is  suggested  on  behalf  of 
Mr.  Newton  that  he  might,  nevertheless,  as  the  Son 
of  a  Scotchman  retaining  his  domicil  though  resident 
in  India,  have  been  made  legitimate  per  subsequens 
matrimonium. 

Their  Lordships  think  that  it  is  fortunate  for  Mr. 
Newton  that  the  determination  of  this  case  does  not 
depend  upon  this  point.  If  it  appeared  that  Mr. 
Newton,  knowing  that  Paterson  Tandy  Saunders  was 
born  out  of  wedlock,  had  applied  for  Letters  of 
administration  as  if  the  deceased  had  been  born  in 
wedlock,  and,  pending  that  application,  had  caused 
Mrs.  Saunders  to  indorse  these  Bills  in  the  character 
of  Administratrix  when  she  did  not  possess  that  cha- 
racter, and  had  attempted  to  raise  money  on  them 
for  Mrs.  Saunders,  in  the  expectation  that  he  might 
ultimately  succeed  in  showing  that  the  status  of 
Paterson  Tandy  Saunders  was  to  be  regulated  by 
Scotch  law,  and  that  under  that  law,  though  born  out 
of  wedlock,  he  was  legitimate,  their  Lordships  are  of 
opinion,  that  his  conduct  would  have  been  almost 
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without  excuse.    For  the  proof  of  legitimacy  and  of      ^^^^ 
the  right  of  Mrs.  Saunders  to  administration,  and  to      Kbwtoh 
a  beneficial  interest  in  any  part  of  her  Son's  estate,   xhs  Jvdqbs 
would  in  that  case  have  depended  on  the  determi-  ^^  ^^  oovw 
nation  of  a  disputable,  and  possibly,  very  nice  ques-      North- 
tion,  viz. : — ^Whether  Mr.  George   Saunders,  if  his    Paoraw 
domicil  of  origin   were   Scotch,  bad   not   lost   that 
domicil,  and  acquired  an  Indian  domicil  by  settling 
as  an  Indigo  planter  in  India  and  there  dying.     In  the 
cases   of  Campbell  v.  Campbell  (a),   and   Munro  v. 
Munro  (6),  one  of  the  principal  issues  was,  whether 
the  Father  of  the  person  whose   legitimacy  was  in 
question  had  retained  his  Scotch  domicil.     And  in 
both  cases  the  facts  on  which  the  issue  was  deter- 
mined were  very  different  from  those  on  which  the 
like  issue  would  have  been  tried  in  the  case  of  Mr. 
Saunders. 

But,  in  truth,  this  was  not  the  defence  of  Mr. 
Newton  in  the  High  Court,  nor  need  it  be  his  defence 
here.  The  case  which  he  made  there  was,  that  when 
he  first  made  the  application  for  Letters  of  adminis- 
tration,  and  when  he  caused  Mrs.  Saunders  to  indorse 
the  Notes^  he  did  not  know  or  believe  that  Paterson 
Tandy  Saunders  was  born  out  of  wedlock ;  and,  tbere- 
fore»  had  good  reason  to  believe  that  in  a  few  days 
she  would  possess  the  character  which  the  indorse- 
ment attributed  to  her.  And  this  fact  has  been 
found  in  his  favour  by  the  High  Court.  On  the 
occasion  of  the  first  hearing  the  acting  Chief  Justice 
says : — **  When  you  procured  your  CUent  to  sign  the 
promissory  Notes  as  Administratrix,  you  doubtless 
were  under  the  belief  that  she  would  at  once  get 
administration  granted  to  her,  and  we,  therefore,  do 

(a)  Law  Rep.  1  H.  L.,  Sc.  182.  (6)  7  Gl.'&  F.  8412. 
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J®^      not  regard  the  act  as  so  gravely  criminal  as  it  would 

Nbwyor      otherwise  have  been.     The  opinion  which  we  have 

The  Judges   formed  on  the  Second  charge,  which  is  made  against 

Of  THE      yQu  in  the  Judge's  report,  that  you  possibly  were  not 

North-   '  aware  that  any  impediment  existed  to  the  obtaining 

PftOTnion.    of  ^^^  administration  by  your  Client,  enables  us  to 

assume  in  your  favour  that,  when  you  procured  yoor 

Client's  signature  as  Administratrix,  you  believed  that 

in  a  very  short  time  she  would  be  in  a  position  legally 

to  assume  that  character  and  make  a  good  title  to  her 

Son's  property." 

If  the  High  Court  had  found  upon  sufficient  evi- 
dence that  Mr.  Newton  had  advised  Mrs.  Saunders  to 
make  the  indorsements  as  Administratrix,  knowing 
that  she  had  no  title,  or  a  doubtful  title,  to  obtain  the 
grant  of  Letters  of  administration,  their  Lordships 
would  have  felt  that  the  sentence  upon  Mr  Newton 
ought  to  be  confirmed.  But  the  finding  of  the  High 
Court  negatives  this  knowledge ;  and  upon  this  find- 
ing of  the  High  Court,  their  Lordships  feel  that, 
although  in  this  matter  Mr.  Newton  has  been  guilty 
of  a  grave  irregularity,  which,  in  their  opinion,  is  well 
deserving  of  censure,  he  has  been  acquitted  of  having 
acted  with  the  malus  animus  which  is  a  necessary 
ingredient  in  every  fraudulent  act,  and,  therefore,  that 
his  conduct,  though  censurable,  does  not  bear  the 
character  which  the  heavy  sentence  passed  upon  him 
would  stamp  upon  it.  Their  Lordships^  therefore, 
however  unwilling  to  weaken  the  hands  of  the  Courts 
of  India  in  repressing  professional  misconduct  and 
maintaining  a  high  standard  of  honour  amongst  those 
who  are  admitted  to  practise  before  them,  have  come 
to  the  conclusion  that  in  this  case  it  is  their  duty 
humbly  to  advise  Her  Majesty  to  allow  the  appeal, 
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0  reverse  the  last  of  the  Orders  against  which  it  ^^^i- 
)Ught9  ^nd  that  in  Ilea  thereof  to  order  that  the  Nxwtov 
to  show  cause  of  the  13th  of  August^  1870,  be  thb  Jvdoss 
arged.     They  do  not  propose  to  recommend  the  ^  ®'  J^" 
sal  of  that  Order,  inasmuch  as  such   reversal  North- 

1  imply  that  no  rule  to  show  cause  ought  to  Pbotutom. 
been  made.    They  make  no  order  or  recommen- 

n  as  to  costs. 


A.PPEAL  FROM  THE  COURT  OF  QUEEN'S 
SNCH  FOR  THE  PROVINCE  OF  QUEBEC, 
^NADA. 

TER  Wardle  -        -        -        .      Appellant; 

AND 

^ERT  Reverend  John  Bethune,  ^  P  »    .» 

qualite    -         -         -         -         -i 

[S   was  an   action  in   which  the  Appellant,  a   i7th,  i8th& 
ler,  was  the  Plaintiflf,  and  the  Respondent,  the     ^^sTi?^'' 

^^^°*-  ASTess 

of  the  Civil 
resent: — Sir  James  William   Colvile,   Sir  Joseph  Napier,  Code  of  Zouvr 

Sir  John  Stuart,  and  Sir  Montague  Edward  Smith.  Canada  en- 

acts  that. 
"If  a  build- 
ing perish  in  the  whole  or  in  part  within  ten  years,  from  a  defect  in 
construction,  or  even  from  the  unfavourable  nature  of  the  ground,  the 
Architect  superintending  the  work  and  the  Builder  are  jointly  and 
severally  liable  for  the  loss."  Such  Article  held  to  be  declaratory  of  the 
law  of  Lower  Canadat  as  it  existed  before  the  promulgation  of  the 
Code. 

A  Builder,  before  the  passing  of  the  Code,  contracted  to  execute,  in 
a  workmanlike  manner,  all  the  work  requisite  to  be  done  in  building 
and  completing  Christ  Church  Cathedral,  in  Lower  Canada,  according  to 
the  plans  and  drawings  made  by  an  Architect,  upon  foundations  alreadj^ 
made  and  completed  by  a  previous  Builder,  under  the  direction  of  his 
Employer's  Architect,  the  expense  of  which  foundations  the  contract 
stipulated  should  be  estimated  and  allowed  for.    The  Builder  erected 
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1871. 

Wabdlb 

9. 
BlTBUNB. 


The  declaration  alleged,  in  substance,  that  a  con- 
tract, dated  the  15th  of  Atigiist,  1857,  was  entered 
into  between  the  Plaintiff  and  the  Defendant,  where* 
by  the  Plaintiff  agreed  to  execute,  in  a  workmaolike 
manner,  all  the  work  requisite  to  be  done  in  bailding 
and  completing  the  Christ  Church  Cathedral,  about 
to  be  erected  on  a  piece  of  ground  situate  as  therein 
described,  according  to  certain  plans  made  by  Thomoi 
S.  Scott,  Architect,  and  in  strict  conformity  with  the 
specifications  forming  part  of  the  contract,  and  with 
such  descriptions  and  details  as  should  be  furnished 
to  the  Plaintiff  by  the  Defendant's  Architect  during 
the  progress  of  the  works.  That  by  such  contract 
the  Plaintiff  agreed  to  provide,  at  his  own  cost,  all 
materials  required  for  the  works,  save  and  except 
Ccten  stone,  which  was  agreed  to  be  furnished  to  the 
Plaintiff  by  the  Defendant,  as  set  forth  in  the  speci- 
fications, at  a  certain  price.  That  by  such  contract 
the  various  portions  of  the  works  were  to  be  finished 
at  times  stated,  the  whole  work  to  be  finished  by  the 
1st  of  August,  1859,  for  the  price  of  £30,100  cur- 


the  Cathedral  in  strict  conformity  with  the  contract,  under  the  direction 
of  the  Architect,  and  in  a  workmanlike  manner ;  bat  the  Tower  of  the 
Cathedral,  shortly  after  it  was  erected,  and  before  the  works  were  com- 
pleted, sunk,  and  considerable  damage  was  done.  The  cause  of  the 
sinking  was  found  to  be  the  insufficiency  of  the  foundations,  as  planned 
by  the  original  Architect,  and  constructed  by  the  former  Builder.  This 
defect,  though  not  patent,  might  have  been  discoyered  by  the  Builder  of 
the  Cathedral,  before  making  the  contract :  Held  (affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  Lower  Canada),  in  an  action  by 
the  Builder  against  his  Employer  (the  Employer  claiming  to  deduct 
from  the  contract  price  agreed  to  be  paid  to  the  Builder,  the  amount  of 
his  charges  for  repairing  the  damages  caused  to  the  building  by  the 
sinking  of  the  Tower,  through  the  insufficiency  of  the  foundations),  that 
the  Employer  was  entitled  to  make  the  deduction,  as  the  Builder  was 
responsible  for  the  defect  in  the  foundations,  and  was  not  freed  from 
liability,  either  by  acting  under  the  directions  of  his  Employer's  Archi- 
tect, or  by  reason  of  the  defective  foundations  being  the  work  of  the 
preceding  Builder. 

The  dMision  in  the  case  of  Brown  t.  Laurie  (1  Low.  Can.  Rep.  343 ; 
8  Low.  Can.  Rep.  65)  adopted. 
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rency.  payable  monthly,  on  the  certificate  of  the  ^}^ 
Architect.  The  declaration  then  alleged  the  comple- 
tion of  the  contract  works  to  the  satisfaction  of  the 
Architect,  who  certified  the  same,  and  that  the  Plain- 
tiff had  heen  delayed  in  execution  of  the  work,  for 
want  of  Caen  stone,  and  by  reason  of  divers  other 
works  which  he  had  performed  for  the  Defendant  on 
the  Cathedral,  according  to  accounts  filed  and  certi- 
fied by  the  Architect,  to  the  extent  of  £2,500.  The 
declaration  contained  special  counts  for  work  and 
labour  done  in  and  about  the  Cathedral  at  the  De- 
fendant's request,  by  order  of  the  Architect  in  charge, 
to  cover  all  extra  work,  repairs,  materials,  and  other 
works,  not  strictly  contract  works,  and  the  changes, 
alterations  and  deviations  from  the  plans  under  the 
directions  and  written  orders  of  the  Architect,  and 
which  were  certified  for.  Then  followed  counts  for 
moneys  laid  out  for  the  Defendant,  and  the  Plaintiff 
claimed  the  sum  of  £5,000  currency. 

The  Bespondent  filed  three  pleas.  The  first  plea 
(after  alleging  that  the  work  was  defective,  and,  in 
certain  particulars,  not  well  done  according  to  the 
specifications),  contained  the  following  allegation  as 
to  the  insufilcient  foundations  of  the  Tower : — "  That 
the  foundations  of  the  building,  and  specially  of  the 
Tower  thereof,  were  and  are  made  to  bear  a  weight  of 
not  less  than  eight  tons  to  each  superficial  foot, 
whereas,  the  area  of  such  foundations  ought,  accord- 
ing to  all  well-acknowledged  rules  in  the  art  of  build- 
ing, to  have  been  so  extended  as  not  to  allow  of  more 
than  two  tons  to  be  sustained  on  each  superficial  foot 
of  area  ;"  and  **  that  in  consequence  of  the  want  of 
care,  attention,  and  skill,  on  the  part  of  the  Plaintifi^ 
and  the  defective,  and  unskilful,  and  unworkmanlike 
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manner  in  which  the  Building,  Tower,  and  Spire,  were 
constructed  by  the  Plaintiff,  the  Tower  and  Spire, 
Bethuitb.  shortly  after  their  erection,  sunk  to  a  considerable  ex- 
tent and  went  off  the  plumb,  in  consequence  whereof 
the  piers,  arches,  and  various  other  portions  of  the 
said  building  were  crushed,  the  abutments  of  the 
arches  made  to  expand,  and  push  the  walls  of  the 
building  out  of  place,  and  out  of  the  plumb,"  &c. 
The  plea  then  stated  the  admitted  portions  of  the 
account,  and  set  up  payments  and  deductions,  alleg- 
ing the  amount  of  repairs  caused  by  the  sinking  of 
the  Tower  to  amount  to  ^^2,902*  15,  and  that  it  would 
cost  a  larger  sum  to  take  the  Tower  down  to  the 
foundations  and  make  the  necessary  repairs — viz., 
^30,000. 

The  second  plea  set  up  the  same  facts,  and  claimed 
compensation  by  way  of  damages  to  a  greater  amount 
than  the  sum  admitted  by  the  plea  to  be  due.  And 
the  Defendant  prayed,  that  the  apparent  balance  doe 
to  the  Plaintiff  might  be  set  off  against,  and  be  de- 
clared compensated  and  extinguished  by,  the  sum  of 
i^30,000,  as  estimated  for  cost  of  repair.  The  third 
plea  raised  the  general  issue. 

To  these  pleas  the  Plaintiff  by  his  special  answers, 
in  substance,  stated  ;  that  all  work  done  by  him  w^s 
well  done;  that  the  allegation  in  the  Defendant's 
plea  as  to  the  weight  per  superficial  foot  sustained  by 
the  foundation,  might  or  might  not  be  true  ;  that  the 
Plaintiff  had  nothing  to  do  with  making  the  calcula- 
tions for  or  with  the  building  of  the  foundation,  and 
was  not  liable  for  the  same;  and  that  the  repain 
specified  were  done  under  the  authority  of  the  Build- 
ing Committee  by  their  order  and  resolution,  of  wbidi 
Committee  the  Defendant  was  a  member. 
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To  these  special  answers,  the  Defendant  by  special       2^^ 
rejoinder,  in  effect,  set  up,  that  the  consent  of  the     Wardijb 
Committee  to  the  repairs  being  charged  as  extra  work,    bbtuuni. 
was   given  on   the   representations  of  the  Plaintiff 
that  they  would  not  exceed  £80  or  £90. 

The  facts  of  the  case,  as  disclosed  by  the  evidence, 
were  as  follows  : — 

In  January^  1857,  the  pariish  Church  having  been 
destroyed  by  fire  in  1856,  a  Finance  and  Building 
Committee,  of  which  Respondent,  the  Rector  and 
Dean  of  Montreal^  was  a  member,  was  appointed 
under  the  Colonial  Act,  14th  &  15th  Vict.  c.  176,  to 
undertake  the  erection  of  a  new  parish  Church  and 
Cathedral  for  the  City  of  Montreal.  In  February^ 
1857»  Mr.  Wills,  of  New  York,  was  instructed  by 
the  Committee  to  prepare  certain  plans  for  the 
erection  of  the  Cathedral  and  the  execution  of  the 
works,  inclusive  of  the  foundations  and  works  re- 
lating thereto.  In  March,  1857,  Messrs.  Brown  Sf 
Watson,  Contractors,  were  employed  by  the  Com- 
mittee to  dig  trial  pits  on  the  site  of  the  proposed 
Cathedral,  for  the  purpose  of  testing  the  character 
and  fitness  of  the  soil,  and  their  charges  for  so  doing 
were  certified  by  the  Architect  and  paid  by  the  Com- 
mittee. Mr.  Wills,  the  Architect,  died,  and  the 
Committee  then  appointed  in  his  place  Mr.  T.  S. 
Scott,  of  Montreal,  whom  they  required  to  follow  the 
plans  of  Mr.  Wills,  and  to  prepare  any  other  plans 
that  might  become  necessary.  Messrs.  Broun  £; 
Watson  tendered  for  building  the  foundations  of  the 
Cathedral,  and  their  tenders  having  been  accepted, 
they  entered  into  a  contract  with  the  Respondent,  by 
which  they  agreed  to  execute,  in  a  good  and  work- 
manlike manner,  and  of  the  best  materials,  according 
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to  the  plans  of  Wilkt  and  in  conformity  with  the 
specifications  annexed  to  the  contract,  and  with  such 
Bbthunb.  descriptions  and  details  as  might  be  furnished  to 
them  during  the  progress  of  the  works,  the  whole 
and  every  part  of  the  excavators'  and  masons'  work 
required  to  be  done,  and  requisite  and  necessary  to 
be  done,  in  erecting  and  building  the  foundation  walls 
of  the  Cathedral. 

A  subsequent  tender  of  the  same  Builders  was 
accepted  on  the  18th  of  May,  1857,  by  which  they 
agreed  to  build  the  walls  of  the  Cathedral  to  a  height 
of  2  feet  6  inches  above  the  height  previously  pro- 
vided for.  Both  these  contracts  were  carried  oat 
and  completed  by  the  middle  of  July  in  the  same 
year. 

The  Committee,  desiring  to  proceed  with  the 
erection  of  the  Cathedral,  advertised  for  tenders  for 
the  erection  of  Christ  Church  Cathedral,  and 
announced  that  plans  and  specifications  could  be 
seen  at  Mr.  Scott's  ofiices.  The  specifications  pro- 
vided, inter  alia^  that  "  the  whole  work  executed  on 
area  floor  (meaning  the  foundations)  must  be  takea 
as  it  stands,  and  allowed  for." 

On  the  29th  of  July,  1857,  the  Appellant  tendered, 
undertaking  to  provide  necessary  labour  and  materials 
and  build  the  Cathedral  according  to  the  drawings 
and  specification  supplied  by  Mr.  Scatty  for  the  sum 
of  £30,100,  which  amount  included  a  sum  of  £1,750 
as  the  value  of  work  already  done  by  Messrs.  Brown 
Sf  fVatson  in  the  foundations.  The  sum  of  £l  ,750, 
the  Appellant  allowed  out  of  the  £30,100 ;  his  tender 
was,  therefore,  really  £28,350,  and  was  limited,  as  be 
alleged,  to  the  work  of  the  superstructure,  and  tbe 
balance  claimed  in  his  action  was  not  due  on  any  work 
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which  included  the  foundations.  The  tender  of  the  .J^Jil^ 
Appellant  was  accepted  by  the  Committee.  On  the  Waedli 
15th  of  Augustf  1857,  the  contract,  the  subject  of  bethuki. 
the  action,  between  the  Appellant  and  the  Respondent 
was  entered  into,  by  which  the  Appellant  agreed  to 
"execute  and  perform,  in  a  good,  neat,  proper, 
substantial,  and  workmanlike  manner,  and  of  the  best 
and  most  approved  materials  of  their  several  kinds, 
the  whole  and  every  part  of  the  works  required  to  be 
done,  and  requisite  and  necessary  to'be  done,  in  erect- 
ingy  building,  and  completing  the  Christ  Church 
Cathedral "  according  to  **  the  plans  or  drawings 
thereof  numbered  respectively  from  number  1  to  35 
inclusive,  made  by  T.  S.  Scott^  £sq..  Architect,  and 
in  strict  conformity  with  the  specifications  thereunto 
annexed,  and  forming  part  and  parcel  of  that  present 
contract,"  "  and  also  in  conformity  with  such  de- 
scriptions and  details  as  might  be  furnished  to  the  said 
Contractor  during  ^he  progress  of  the  works  by  the 
Architect,"  &c. 

The  Appellant  proceeded  with  the  works,  and  dur- 
ing the  progress  thereof,  viz.,  in  the  autumn  of  1858, 
the  Tower  of  the  Cathedral  (the  Cathedral  being 
cruciform,  the  Tower  in  the  centre)  began  to  subside, 
and  it  gradually  sank  or  settled,  from  time  to  time, 
to  the  extent,  in  the  whole,  of  five  inches,  causing 
damage  to  the  building,  extra  labour,  &c.,  and  delay 
in  the  completion  of  the  contract.  The  sinking  or 
settlement  was  immediately  brought  by  the  Appellant 
to  the  knowledge  of  the  Architect  and  the  Com- 
inittee,  and  the  Appellant  disclaimed  any  liability, 
and  ultimately,  in  August,  1859,  the  Committee 
parsed  a  resolution  that  the  Appellant  should  be 
authorized  to  repair  the  damage  caused  by  the  sinking 
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^^^^  of  the  Tower,  and  to  charge  for  the  same  as  extra 
Wardlb  work.  The  sinking  of  the  Tower  was  not,  as  the 
BsTuuNB.  Appellant  contended,  in  any  respect  owing  to  want  of 
care  or  skill  in  any  of  the  work  executed  by  him,  bat 
resulted  entirely  from  the  erroneous  calculations  and 
unskilful  planning  or  design  of  the  Architect,  Mr.  fFiBr, 
in  not  allowing  for  the  Tower  and  the  weight  thereof 
a  sufficient  area  of  foundation,  having  regard  to  the 
character  of  the  soil  upon  which  it  was  to  be  erected. 
The  Appellant  had  no  knowledge  of,  and  took  no  part 
in,  the  testing  of  the  soil,  or  in  the  designing  or  plan- 
ning or  building  of  the  foundations.  It  was  provided 
by  the  contract  that  the  amount  to  be  paid  the  Ap- 
pellant for  extras  or  additional  work  should  be  cer- 
titled  by  the  Architect,  Mr.  Scott,  and  that  such  ce^ 
tificate  should  be  final  and  conclusive  between  the 
parties. 

The  Appellant  having  finished  the  work  under  hit 
contract,  and  the  extra  work  ordered  during  the  pro- 
gress of  the  Cathedral,  the  Architect,  Mr.  Scott^  cer 
tified  on  the  5th  of  September,  1860,  that,  with  the 
exception  of  the  condition  of  the  building  arising 
from  the  sinking  of  the  Tower  and  quality  of  the 
Caen  stone,  the  liability  as  to  which  latter  item  he 
left  to  the  Committee,  the  Appellant  had  ''completed 
his  portion  of  contract  for  the  erection  of  the  above 
building  according  to  plans  and  specifications  drawn 
out  by  the  late  Frank  fVilh,  and  himself."  He 
certified  likewise  the  amount  due  to  the  Appellant 
for  extras. 

A  further  matter  in  dispute  between  the  Appellant 
and  the  Respondent  related  to  the  Caen  stone  used  in 
the  building  of  the  Cathedral.  The  specification  in- 
corporated in  the  contract  between  the  Appellant  and 
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the  Respondeat  on  the  15th  of  August,  1857,  pro-     ^^J^^ 
vided   that   the   Respondent   should   supply   to   the     Wabdlb 
Appellant  the  Caen  stone  required  for  the  works  at    Bethum. 
3^.  %d.  per  cubic  foot,  measured  in  the  block  on  the 
ground.     The  Caen  stone  was  supplied  by  the  Re- 
spondent in  blocks  accordingly  to  the  Appellant,  and, 
as  appeared  by  the  evidence,  was  of  bad  quality,  and 
unavoidably  caused  extra  waste  in  cutting,  rendering 
necessary  much  extra  labour  upon  such  stone,  and 
causing,  as  alleged,  considerable  delay  in  the  execution 
of  the  contract  and  consequent  loss  to  the  Appellant. 

Another  matter  in  dispute  was  raised  as  to  the 
repairs  rendered  necessary  by  the  injury  to  the  Ca- 
thedral caused  by  the  sinking  of  the  Tower  and  the 
bad  quality  of  stone.  The  Appellant  insisted,  first, 
that  be  was  under  no  obligation  to  do  those  repairs ; 
and,  secondly,  that  he  had  executed  them  (without, 
however,  charging  any  profit  upon  them)  under  the 
orders,  and  with  the  sanction  of  the  Committee  and 
Architect ;  the  Committee  having,  by  a  Resolution, 
dated  the  24th  of  August,  1859,  authorized  the  re- 
pairs to  be  done  by  the  Appellant,  and  to  be  **  consi- 
dered as  extra  work  and  charged  for  accordingly.'' 
The  Respondent  insisted,  first,  that  the  Appellant  was 
legally  bound  to  do  the  repairs  at  his  own  cost ;  and, 
secondly,  that  the  resolution  waa  given  on  a  ''  repre- 
sentation "  of  the  Appellant,  communicated  to  the 
Committee  by  the  Architect,  that  the  cost  of  the 
repairs  would  not  exceed  £80  or  £90. 

The  Appellant  insisted  that  he  never  made  or 
authorized  any  such  representation,  which,  as  ap- 
peared by  the  evidence,  was  but  an  approximate 
estimate  of  the  Architect,  verbally  submitted  by  him 
in  conversation   with   the  Committee,  and   without 
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J^[^     communication  with  or  knowledge  of  the  Appellant, 
Wardlb      and  it  was  objected  before  the  Court  below  that  the 
Bbthunb.     authority  must  be  collected  from  the  resolution  itself 
and  could  not  be  qualified  by  parol  evidence. 

The  repairs  so  done  by  the  Appellant,  amounting 
to  about  £750,  were,  as  the  Appellant  insisted,  sub- 
stantially undertaken  and  done  after  and  in  reliauoe 
upon  the  resolution  of  the  Committee,  and  were  in- 
cluded in  the  work  certified  by  the  Architect ;  and 
under  the  terms  of  the  contract  the  Architect's  cer- 
tificate for  value  of  additions  to  the  work  under  the 
contract  itself  was  conclusive. 

A  further  question  between  the  parties  arose  from 
a  claim  of  £368.  2^.  6d.  made  by  the  Respond^t 
against  the  Appellant,  and  allowed  by  the  Court  8B 
and  for  premiums  for  fire  insurance  paid  by  the  Re- 
spondent. 

The  provision  in  the  specification  as  to  insurance 
was  that  "  the  Architect  to  have  power  to  insure  the 
Church  for  the  same  amount  or  sum  that  has  been 
advanced  to  the  Contractor,  and  retain  any  moneys 
so  laid  out  from  the  next  or  any  subsequent  pay- 
ment ; "  and  a  large  portion  of  these  preminms, 
amounting  to  £188.  15^.,  was  for  extra  risk,  called 
workman's  premium  on  Carpenter's  work,  not  being 
the  Appellant's  work,  in  and  about  the  building. 

The  Superior  Court  at  Montreal  (Mr.  Justice  Monk 
presiding)  gave  judgment,  on  the  24th  oi  February, 
1862,  dismissing  the  Plaintifi'^s  claim  for  damages 
occasioned  by  the  bad  quality  of  the  Caen  stone  and  for 
delays  caused  by  sinking  of  the  Tower,  &c.,  and  held 
that  the  Appellant  was  responsible  for  the  damage 
occasioned  by  the  sinking  of  the  Tower,  and  that  the 
only  sum   which  the    Appellant  had  established  as 
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due  to  him  under  the  contract  for  extra  work  was  ^®'^^- 
j^3,267'86,  from  which  the  Defendant  was  entitled  lo  Wardli 
deduct  ^1,472*50  for  premiums  of  insurance,  leaving  bithuhi, 
a  balance  of  ^1,795  36  due  to  the  Plaintiff,  against 
which  the  Defendant  was  entitled  to  set  up  in  compen- 
sation for  the  damage  complained  of;  and  considering 
the  evidence  as  to  such  damage  unsatisfactory,  the 
Court  ordered  ^'  that  by  Experts  to  be  named  in  due 
course  of  law,  further  evidence  should  be  taken  and 
produced  before  the  Court  to  ascertain  and  determine 
how  much  it  would  cost  to  repair  the  damage  to  the 
said  building  caused  by  the  sinking  of  the  Tower, 
and  to  place  the  Cathedral  Church  and  its  Tower, 
and  Spire,  in  the  state  and  condition  in  which  they 
ought  to  be  under  the  contract  and  specifications  filed 
in  the  action,  in  addition  to  what  the  Defendant  had 
already  expended  in  repairing  three  of  the  buttresses 
of  the  Tower,  and  to  make  their  return  as  should 
thereafter  be  determined  by  a  future  Order  of  the 
Court-*' 

From  this  judgment  the  Appellant  appealed  to  the 
Court  of  Queen's  Bench  of  Lower  Canada^  which 
Court,  on  the  4th  of  June,  1864,  consisting  of  Duval, 
C.J-,  Meredith,  Mondelet,  and  Badgley,  JJ.,  {Mere- 
dithy  J.,  dissenting,)  affirmed  the  above  judgment, 
and  allowed  ^^400  additional  as  the  limited  amount 
which,  in  the  opinion  of  the  Court,  the  Committee 
had  consented  to  pay  for  extra  works  caused  by  the 
sinking  of  the  Tower,  on  the  '*  representations  of  the 
Appellant  and  the  Architect  employed  "  that  the  re- 
pairs would  not  exceed  that  sum,  which  allowance 
increased  the  above-mentioned  balance  of  $\,795'ZS 
to  the  sum  of  ^2,1 95  36. 

In   pursuance  of  the  Order  of  the  Court  of  the 
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J^^  24th  of  Febriiartf,  1862,  Experts  were  appointed, 
Wakdlb  who  made  a  report  (aflterwards  set  aside  for  irrega- 
BfiTHUKB.  larity)  of  the  amount  incurred  to  repair  the  damage 
to  the  building,  and  ultimately,  on  the  21  st  of  Felh 
ruary,  1857,  other  Experts  having  been  appointed, 
the  final  report  of  Experts  of  the  cost  of  repair  was 
made  and  homologated  by  the  Court  estimating  the 
cost  at  an  amount  much  in  excess  of  the  apparent 
balance  of  ^2,195*36  found  due  to  the  Appellant, 
viz.,  4P29,875  (or  about  £7,500)  plus  £232.  %s.  9A, 
already  expended  by  the  Respondent  in  repairing 
three  buttresses  of  the  Tower. 

Afterwards,  on  the  17th  of  April,  1867f  the 
Superior  Court,  Mr.  Justice  Berthelot  presiding,  gave 
judgment,  holding  the  allowance  of  i^2,l  95*36  com- 
pensated and  extinguished  by  the  estimated  damage 
of  ^29,875,  and  dismissing  the  Plaintiff's  action 
with  costs. 

From  this  judgment  the  Appellant  appealed,  oo 
the  merits,  to  the  Court  of  Queen's  Bench  with  t 
view  of  raising  the  whole  case  before  the  Court,  and 
on  the  9th  of  December ,  1868,  that  Court,  consisting 
of  DuvaU  C.J.,  Car  on,  Badgley,  and  DrummonA, 
JJ.  (Mr.  Justice  Cktron  dissenting)  confirmed  the 
judgment  of  the  Superior  Court. 

From  this  judgment,  and  upon  the  merits  of  the 
whole  case,  the  appeal  was  brought. 

Mr.  Horace  Uoyd,  Q:C.,  and  Mr.  J.   Morgan 
Howard,  for  the  Appellant : — 

The  questions  raised  by  this  appeal  involve  the 
legal  effect,  by  the  law  of  Lower  Canada,  of  a  build- 
ing contract  entered  into  by  the  Appellant  and  the 
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Respondent.  The  two  material  points  are  :  first,  is  ,2?^ 
the  Builder,  acting  under  the  orders  of  the  Architect 
chosen  by  his  Employer,  under  such  a  contract  as 
was  entered  into  here,  liable  ?  And,  secondly,  sup- 
posing him  to  be  so,  is  he  liable  for  the  defect  in  the 
foundations  made  by  a  former  Builder  ? — ^The  works 
contracted  for  have  been  performed,  and,  with  the 
extras  occasioned  by  the  sinking  of  the  Tower, 
certified  and  approved  by  the  Architect.  The  con- 
tract must  be  construed  by  the  law  of  Lower  Canada^ 
and  though  the  Code  Civil  of  Lower  Canada  was 
passed  and  promulgated  since  the  date  of  the  con« 
tract,  and  would  not,  therefore,  be  the  rule  of 
construction,  yet  as  the  enactments  in  the  Lower 
Canada  Code  regarding  building  contracts  are,  in 
fact,  similar  to  those  of  the  Code  Civil  of  France^ 
which  is  founded  on  the  Roman  Law,  Codex^  Lib. 
VIIL,  tit.  xii..  No.  8;  Domat,  Civil  Law,  B.  L,  tit.  4, 
8S.  8,  9,  the  law  under  that  Code  is  applicable  to  the 
present  case.  Art.  1 688  of  the  Code  Civil  is  declara- 
tory of  the  existing  law  of  Lower  Canada ;  it  enacts 
that  **  If  a  building  perish  in  whole  or  in  part  within 
ten  years,  from  a  defect  in  construction,  or  even  from 
the  unfavourable  nature  of  the  ground,  the  Architect 
superintending  the  work,  and  the  Builder,  are  jointly 
and  severally  liable  for  the  loss."  This  enactment 
is  nearly  identical  with  Art.  1792  of  the  Code 
Napoleon^  and  its  efiect  and  interpretation  will  be 
found  very  fully  treated  of  in  the  notes  to  that 
Article  by  Sire's  Comm.  on  the  Code  NapoUon^  Art. 
2270,  Tom.  I.,  p.  845.  Our  contention  is,  that  as 
the  foundations  were  not  contracted  for  or  executed 
by  the  Appellant,  he  is  not  liable  in  respect  of  any 
£iult  or  defect  in  their  execution,  nor  for  any  defect 
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,J2^  in  the  condition  of  the  soil  upon  which  they  were 
Wardlv  built.  By  the  French  law  the  contract  binds  us  to 
Bbthuitb.  P^^  ^^^  building  on  the  foundations  as  they  stood,  and, 
therefore,  if — as  it  turned  out — the  foundations  were 
faulty,  the  Appellant  was  not  liable :  Pinart  etAubty 
V.  Thierry,  Cour  Royale  de  Paris ,  1845,  Jour.  An 
Palais,  Pt.  I.,  p.  139;  Oache  v.  Roussiile ;  Siren, 
Recueil  General  for  1864,  Pt.  II.,  p.  153;  Bulla 
V.  P\rino,  Le  Droit,  26th  of  February^  1870; 
Boileux,  Comm.  sur  le  Code  Civile  Tom.  VI.,  pp.  187- 
189  ;  Lepage,  Lois  des  Bdtiments,  Tom.  IL,  pp.  30, 
40 ;  except  where  the  plans  have  specific  defects: 
Ville  de  Dijon,  v.  H6ritiers  Montfeu ;  Cour  Royak 
de  Dijon,  lOth  of  January,  1816.  In  this  case  the 
plans  and  drawings  of  the  Cathedral  were  not  made 
by  the  Appellant,  but  by  an  Architect  employed  by 
the  Respondent ;  the  Architect,  not  the  Appellant, 
therefore,  is  liable  for  the  defect :  Fremy'Ligneville, 
LegisL  des  Bdtiments^  Nos.  91-92;  Pothier,  tit. 
"  Louage**  Pt.  VII.,  c.  2,  s.  2.  The  passage  ia 
Pothier  is  expressly  referred  to  by  the  Codification 
Commissioners  in  their  fourth  report,  p.  99,  upon 
which  Art.  1688  of  the  Lower  Canada  Code  is 
founded.  The  case  of  Pinart  et  Auhry  v.  Thierry, 
in  the  Cour  Royale  de  Paris,  11th  of  January,  1845, 
Jour,  du  Palais,  Pt.  I.  p.  139,  is  in  point.  There 
Aubry,  the  Proprietor,  brought  an  action  against  the 
Architect  four  years  after  the  works  were  finished. 
It  appeared  by  the  expertise  ordered,  that  the  sinking 
or  giving  way  {affaissement)  of  the  timber  arose  from 
the  mauvaise  disposition  des  plans  de  Charpente,  and 
Thierry,  the  Contractor,  was  brought  into  the  suit  by 
the  Proprietor,  who  demanded  a  joint  and  several 
condemnation  against  him  and  the  Architect.     The 
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Contractor  pleaded  that  he  had  exactly  conformed  to 
the  plans  of  the  Architect,  Pinart.     The  judgment 
held  the  Architect  responsible,  notwithstanding  his 
offer  to  prove  that  the  Proprietor   had   interfered 
Harang  v.  Taxile,  Farts,  17th  of  November,  1849 
Dalloz,  Recueil  Ohieral  for   1850,  Pt,  II.,  p.  206 
Gruiel  v.  Zeclerc,  'Conseil   (TEtat,    Siret/,    Recueil 
General  for  1857,  Pt.  I.,  p.  779,  5th  of  Februarj/, 
1857;    Angros  v.  Joanne,  Dalloz,  Recueil  GreneraU 
1848,  Pt.  II.,  p.  65;  Lambert's  Case,  decided  by  the 
Parliament   of    Aix,  24th   of   May,   1740;     Nouv. 
Denizart,  Tom.  III.,   pp.  312-314.     We  maintain, 
therefore,  that  the  whole   of  the  work  done  bv  the 
Appellant  being  the  subject   of  a  written  contract, 
executed  in  strict  accordance  with  such  contract,  and 
duly  certified  by  the  Architect,  the  Contractor,  the 
Appellant,  is  exempt  from  all  liability  in  respect  of 
the  defective   foundations,   and  that   he   cannot   be 
made  answerable,  either  alone,  or  jointly  with    the 
Architect,  for  such  defects.     The  case  of  Brown  v. 
Laurie  (a),    decided    in    the    Superior    Court  at 
Montreal,  and    on   appeal    heard    in  ba?ic,  was   re- 
ferred to  by  the  Court  below,  and  will,  no  doubt,  be 
relied  on  by  the  Respondent.     It  is,  however,  suffi- 
cient to  say  that  that  case  was  not  appealed  to  this 
Tribunal,  and  has  only  the  authority,  if  any,  of  the 
Courts  in  Canada,  and  is  open  to  review ;  it  is  also 
observable  that  in  that  case  the  liability  for  the  vices 
du  sol  was  clearly  raised  by  the  pleadings,  which  it 
was  not  in  'the  present'  case.      With  regard  to  the 
claim  in  respect  of  the  Caen  stone,  and  defects  in 
that  supplied  by  the  Respondent  to  the   Appellant, 
the  Appellant  never  agreed  that  the  stone  upon  the 

(a)  1  Low.  Oan.  Rep.  348 ;  5  Low.  Oan.  Rep.  65. 
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^J^  ground  at  the  time  of  his  tender  should  be  taken  as 
Wabdlb  a  sample  of  that  to  be  subsequently  delivered  to  him ; 
Bbthuitb.  ^°d  he  could  not  be  held  liable  for  any  damage 
occasioned  by  the  badness  of  the  stone  he  was  com- 
pelled to  use.  We  maintain,  that  the  injury  to  the 
Cathedral  not  being  caused  by  the  Appellant,  but 
resulting  from  the  soil,  planning,  foundations,  or  bad 
quality  of  stone,  for  which  he  was  not  responsible, 
he  was  entitled  to  be  paid  his  claim  for  repairs 
rendered  necessary  by  such  defect,  done  by  him  under 
the  authority  of  the  Respondent  ;  and  that  he  was 
entitled  to  compensation  for  loss  on  account  of  the 
damage  occasioned  by  the  defective  nature  of  the 
foundations. 

Sir  R.  Palmer^  Q.C.,  and  Mr.  H.  M.  Bompas, 

for  the  Respondent : — 

By  the  Canadian  Law,  a  Builder  is  responsible  for 
all  defects  in  the  foundations  and  mode  of  construc- 
tion of  the  buildings  erected  by  him.  This  liability  is 
not  removed  by  the  fact  of  his  acting  under  the  orders 
of  an  Architect  of  his  Employers  and  following  his 
plans.  His  liability  extends  to  the  building  on  in- 
sufficient foundations,  though  made  by  another 
Builder :  Brown  v.  Laurie  (a) ;  MacdonaJd  v. 
David  (b)  ;  War  die  v.  Bethune  (c).  These  cases  are 
the  rule  for  the  construction  of  Art.  1688  of  the  Civil 
Code  of  Lower  Canada.  That  article  is  not  identical 
with  Art.  1792  of  the  Code  Civil,  though  founded  on 
it.  By  the  Code  Civil  the  building  must  be  **  conr 
struit  a  prixfait^^  and  the  Builder  and  Architect  are 

(a)  I  Low.  GaD.  Rep.  343 ;  5  Low.  Can.  Bop.  66. 

(6)  1  Low.  Can.  Rep.  36.  (c)  8  Low.  Can.  Jur.  289. 
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not  made  *' jointly  and  severally''  liable,  as  by  the 
Lower  Canada  Code ;  and  the  authorities  which  seem 
in  favour  of  the  Appellant  are  to  be  explained  by  their 
not  being  contracts  at  a  fixed  price,  and,  therefore, 
not  within  the  Art.  1792  of  the  Code,  but  are  left  to 
the  general  law,  as  was  the  case  of  Oache  v.  RoiissiUef 
Sirey^  Recueil  General,  1864  :  cited  by  the  Appel- 
lant. The  case  of  Pinart  et  Aubry  v.  Thierry  was 
not  heard  in  the  Cour  de  Cassation,  and,  therefore, 
not  of  the  highest  authority.  Against  the  authorities 
cited  for  the  Appellant  upon  the  present  French  law, 
the  following  authorities  are  to  be  set,  and,  we  sub- 
mit, they  clearly  turn  the  scale :  Pochon  v.  Bourg 
Achard,  Dalloz,  Recueil  General,  1835,  Pt.  I., 
p.  181.  Troplong^s  Comm.  on  the  Code,  Art.  1792, 
Tom.  IL,  p.  993,  shows  that  the  Builder's  responsi- 
bility is  not  removed  even  by  giving  notice  to  the 
employer  of  the  danger,  and  that  he  must  not  comply 
with  his  employer's  request ;  Michel  et  Piedevache  v. 
Ville  de  Rennes^  Dalloz,  Recueil  General  for  1839, 
Pt.  I.,  p.  105,  a  decision  of  the  Cour  de  Cassation, 
affirming  that  of  the  Cour  Royale,  and  showing  that 
the  Builder  is  responsible,  though  he  be  under  the 
absolute  control  of  an  Architect ;  so  also  Grivot  v. 
Beaufils,  Dalloz,  Recueil  General  for  1842,  Pt.  II., 
p.  56  ;  znALucasv.  Bigot,  Dalloz,  Recueil  General  iov 
1868,  Pt.  II.,  p.  160.  It  has  been  even  said  that  the 
Builder  cannot,  by  so  stipula^ng  in  his  contract,  re- 
lieve himself  of  his  responsibility :  Troplong,  Tom.  IL, 
p.  993.  The  French  law  before  the  Code  Napo- 
lean  is,  if  possible,  still  more  strongly  against  the 
Appellant :  Bourjon,  Coutume  de  Paris,  Liv.  VI.,  tit.  2, 
ch.  9,  note  8 ;  Ferrier,  Grand  Coutume  de  Paris ^ 
Tom.  I.,  p.  684,  No.  19,  tit.  •'  Prescription,''  Art. 


239 

1871. 


2^  CASES  BEFORE  TUB   PRIVT   COUNCIL. 

^^^  113;  Denisart  (Runo  1771),  Tom.  U  verbo  **  Bdtir 
WARDL9  mentSt*  Arts.  10,  11,  12;  the  latter  making  it  clear, 
BjN!Him  ^^^  ^^^  Builder  was  not  relieved  by  following  plans 
and  designs ;  as  is  also  clear  from  Nouv.  Denisart^ 
Tom.IIl,,  p.  314  ;  and  Merlin^ Repertoire,  verba  "  Bdti- 
ments,''  ss.  6  and  7.  This  last  authority  expressly 
says,  that  the  Builder  is  liable  for  the  failure  of  the 
foundations,  and  Troplong,  commenting  on  Art  1792 
of  the  Code  Napoleon^  is  to  the  same  effect.  In  the 
passage  cited  by  the  Appellant's  Counsel  from  Pothier, 
he  is  not  dealing  specially  with  building  contracts. 
In  Lamberts  Case,  Nouv.  Denisart,  Tom.  III.,  p.  1 13, 
relied  upon  by  the  Appellant,  a  guaranty  is  recognized 
of  a  wider  kind  on  the  part  of  the  Builder  than  mere 
responsibility  for  his  own  department  of  work.  In 
Brown  v.  Laurie  (a)  it  was  held  that  the  Builder  is 
responsible  for  the  vices  du  sol,  although  he  be  bound 
by  his  contract  to  follow  certain  plans  and  specifica- 
tions under  the  direction  of  an  Architect  employed 
by  the  proprietor.  That  case  is  on  all  fours  with  this 
case,  and  virtually  decides  this  appeal.  All  tbe 
authorities,  both  on  the  old  French  law,  as  well  as 
the  decisions  on  the  Code  Civil,  are  collected  and 
commented  on  in  the  two  several  reports  of  that  case, 
and  it  is  certainly  no  objection  that  it  was  npt  ap- 
pealed  to  this  Court.  The  last  decision  of  the  case 
in  1854  was  by  the  Court  in  banc,  on  appeal  from 
the  Superior  Court  at  Montreal.  If  the  obligation  to 
answer  for  the  foundations  is  a  necessary  part  of  the 
obligation  to  warrant  the  stability  of  the  building, 
how  can  a  distinction  be  made  between  a  Builder 
building  on  his  own  foundation,  and  a  Builder  build* 
ing  on  the   foundation   made  by  another   Builder? 

(a)  ]  Low.  Can.  Rep.  848,  and  6  Low.  Can.  Bep.  05. 
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And  if  a  Builder  is  not  relieved  by  following  the  .  ^^^J^'  ^ 
directions  of  the  Architect,  how  can  he  be  relieved  Wardlb 
by  the  fact  that  the  foundations  were  already  laid  Bbthunb. 
from  the  duty  of  examining  them,  or  even  by  the 
fact,  if  that  was  the  fact  here,  that  the  Respondent 
was  satisfied  with  the  foundations.  The  Codification 
Commissioners  for  Lower  Canada  refer  in  their  fourth 
Report,  p.  99,  art.  76,  in  their  original  draft  of  Art. 
1688  of  the  Code,  to  Domat,  BourjoUf  and  Broum  v. 
Laurie^  and  that  reference  shows  that  Broum  v.  Laurie 
was  considered  good  law.  The  element  of  public 
policy  is  not  to  be  lost  sight  of.  The  building  con- 
tracted for  has  never  been  accepted  by  the  Respon- 
dent, so  as  to  entitle  the  Appellant  under  the  terms 
of  the  contract  to  payment  of  the  balance  that  may 
be  due  to  him. 

Their  Lordships  reserved  judgment,  which  was  now     dOth  Jan^ 
pronounced  by  « — r-1^ 

Sir  Joseph  Napier  : — 

This  was  an  appeal  from  the  judgment  of  the  Court 
of  Queen's  Bench  of  Lower  Canada  at  Montreal^  in 
an  action  that  arose  out  of  a  contract  for  building 
the  new  Cathedral  church  of  that  city. 

A  Finance  and  Building  Committee,  of  which  the 
Respondent  was  a  member,  having  been  duly  ap- 
pointed, the  late  Mr.  Wills^  of  New  York,  an 
Architect,  was  instructed  by  them  in  February^  1857, 
to  prepare  plans  and  drawings  for  the  erection  of  the 
Cathedral  and  the  execution  of  the  works  thereof, 
inclusive  of  the  foundations  and  works  thereto  relat- 
ing. These  plans  having  been  prepared  and  approved, 
Messrs.  Brown  Sf  Watson,  Builders,  of  Montreal,  were 
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1872.        employed  to  dig  trial  pits  in  the  site  selected  for  the 

Wa&dlb      proposed  Cathedral,  for  the  purpose  of  testing  the 

BxTHUHa.     character  and  fitness  of  the  soil.    The  charges  for 

this  work  were  certified  by  Mr.  Wills^  and  paid  by 

the  Committee. 

Mr.  Wills  having  died,  Mr.  Thomas  S.  Scott^  of 
Montreal,  on  the  29th  of  April,  1857,  was  appointed 
by  the  Committee  as  their  Architect,  on  the  under- 
standing that  the  plans  and  designs  of  Mr.  Wills  were 
to  be  strictly  followed  and  adhered  to,  and  that  all 
other  necessary  plans  were  to  be  made  and  properly 
prepared  by  Mr.  Scott  himself. 

Messrs.  Brown  2f  Watson  having  made  a  tender, 
which  was  accepted,  for  the  execution  of  the  work  of 
the  foundation,  a  formal  agreement  was  entered  into 
and  duly  executed  on  the  7th  of  July,  1856,  by  Brown 
Sf  Watson,  and  also  by  the  Respondent.  It  was 
agreed  that  the  work  was  to  be  done  according  to  the 
plans  or  drawings  thereof  made  by  Mr.  Wills,  and  in 
strict  conformity  with  the  specifications  thereaoto 
annexed  and  made  part  of  the  contract. 

The  document  containing  these  was  headed,  '*  Spe- 
cifications of  Excavators'  and  Masons'  work  required 
to  be  done,  and  materials  furnished,  for  the  founda- 
tion walls  of  Christ  Church  Cathedral,  Montreal, 
according  to  plans  prepared  by  the  late  Frank  Willi, 
Architect."  It  was  signed  by  Thomas  S.  Scott,  Ar- 
chitect, and  bears  date  in  May,  1857. 

The  work  so  undertaken  was  completed  by  Brown 
2f  Watson,  in  accordance  with  their  contract,  and  was 
delivered  up  to  the  Committee,  who  accepted  and 
paid  for  it.  The  Committee  next  proceeded  to  adver- 
tise for  tenders,  *'  for  the  erection  of  the  Cathedral," 
and  announced  that  plans  and  specifications  could  be 
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seen  at  Mr.  Scott^s  office.      It  was  set  forth  in  one  of       ^^7^* 
these — ''The  whole  work  executed  on  area  floor  to      Wahdui 
be  taken  as  it  stands  allowed  for."  BsrHoifi. 

The  tender  sent  in  by  the  Appellant  was  as 
follows : — 

"I  will  undertake  to  provide  all  labour  and 
materials  required,  and  build  Christ  Church  Cathedral 
according  to  the  drawings  and  speci6cation  supplied 
by  your  Architect  (Mr.  Scott)  for  £30,600.  The 
above  amount  includes  work  already  done  in  founda- 
tions, which  I  value  at  £1,750.  Also  for  filling  up 
and  making  good  ground  round  building  to  the  level 
given,  and  levelling  ground  in  basement  story  as 
described,  estimated  at  £250.  The  waste  in  convert- 
ing Caen   stone,    I  calculate    at  l-7th,  or  14^  per 

* 

^°*-  (Signed)  •*  TV.  Wardkr 

This  tender  was  dated  the  29th  of  July,  1857,  and 
was  accepted  on  the  5th  of  August,  subject  to  certain 
modifications;  and  on  the  I5th  of  August,  1857, 
the  final  contract  for  the  building  of  the  Cathedral 
was  duly  executed  by  the  Appellant  and  the  Respon- 
dent. The  former  undertook  to  execute  in  a  proper, 
substantial,  and  workmanlike  mnnner,  and  of  the 
best  and  most  approved  materials  of  their  several 
kinds,  ''  the  whole  and  every  part  of  the  works  re- 
quired to  be  done,  and  requisite  to  be  done,  in  erect- 
ing»  building,  and  completing  the  Christ  Church 
Cathedral  to  be  erected  on  a  lot  of  ground  situate 
and  being  at  the  corner  of  St.  Catherine  Street^ 
Union  Avenue,  and  University  Street,  in  the  said 
City  of  Mdnireal,  acoordiog  to  the  plans  or  drawings 
thereof  numbered  respectively  from  number  1  to  35 
inclusive,  made  by  Thomas  8.  Scott,  Esq.,  Architect^ 
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^£^^     and  in  strict  conformity  with  the  specifications  there- 

Warbli      nnto  annexed,   and  forming  part  and  parcel  of  the 

Bbtbukb.     present  contract,  and  also  in  conformity  with  such 

descriptions  and  details,  as  may  be  furnished  to  the 

said  Contractor  during  the  progress  of  the  works  bj 

the  Architect." 

The  next  clause  in  the  contract  provided,  that  the 
works  thereby  undertaken  should  be  commenced, 
prosecuted,  and  completed  under  the  superintendence 
of  Thomas  S.  Scott,  and  to  his  entire  approval.  It 
was  also  provided  that,  from  the  commenceroeot  of 
the  said  works  until  their  final  completion,  delivery, 
and  acceptance,  the  care  of  the  same,  and  whatever 
appertained  or  belonged  thereto,  should  be  with  the 
said  Contractor;  and  the  said  party  of  the  secomi 
part  should  not  be  accountable  for  any  part  of  the 
said  works,  or  any  materials  or  anything  connected 
therewith,  which  might  happen  to  be  lost,  stoko, 
burnt,  damaged,  or  destroyed  in  any  manner  howeo* 
ever.  And  in  case  of  the  like  occurring  during  the 
progress  of,  or  before  the  final  completion,  delivery, 
and  acceptance  of  the  said  works,  the  said  Contractor 
should^  and  he  did  thereby  engage  to  repair  and  re^ 
place  such  part  of  the  said  works  as  might  happeo 
to  be  lost,  stolen,  burnt,  damaged,  or  destroyed,  at 
his  own  expense  and  costs,  and  to  the  entire  exm^ 
ration  of  the  said  party  of  the  second  part  (the 
Respondent).  It  was  further  agreed,  that  the  Coih 
tractor  should,  at  his  own  cost  and  charges,  provide 
all  materials  required,  save  and  except  the  Caen  stoDC^ 
which  was  to  be  furnished  by  the  Respondents,  ai 
set  forth  in  the  specifications. 

After  some  other  provisions,  to  which  it  is  not 
accessary  to  refer  more  particularly,   there  was  the 
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following  clause : — •*  The  present  contrttct  and  agree- 
ment is  thus  made  and  entered  into  for  and  in 
consideration  of  the  price  or  sum  of  £30,100,  &c.,  BiTHuvi. 
which  sum  the  said  party  of  the  second  part  doth 
hereby  promise,  bind,  and  oblige  himself,  &c.,  to  well 
Und  truly  pay  to  the  said  Walter  War  die.** 

This  included  the  amount  of  the  Appellant's 
estimate  of  the  value  of  the  work  of  the  foundation 
that  had  been  executed  by  Brown  2f  Watson. 

The  Appellant  proceeded  to  execute  the  works  in 
Strict  conformity  with  the  plans  and  specifications, 
and  in  a  workmanlike  manner  ;  but  the   Tower  of 
the  Cathedral,  shortly  after  it  was  erected,  and  before 
the  works  under  the  contract  Were  completed,  began 
to  sink,  and  it  gradually  subsided  and  sank  down  to 
the  depth  of  several  inches,  causing  serious  injury  to    * 
other  parts  of  the  building,  and  also  causing  extra 
expense  and  delay  in  the  completion  of  the  contract. 
The  cause  of  this  sinking,  and  of  the  damage  conse- 
quent thereon,  was  ascertained  to  have  arisen  from 
the  nature  of  the  soil  and  the  insufficiency  of  the 
foundation  as  it  had  been  planned  by  Mr.  WiUs  and 
constructed  by  Broum  &;  Watson. 

In  this  state  of  things  disputes  arose  between  the 
Appellant  and  the  Building  Committee ;  and  on  the 
4tb  of  March,  1861,  the  former  brought  this  action 
fl^inst  the  Respondent  to  recover  the  balance  that 
he  alleged  to  be  then  due  to  him.  The  particulars  of 
this  demand  are  stated  in  the  evidence.  The  balance 
cbdmed  was  £5,000,  which  included  two  disputed 
iteins,  vi2,  £1,468.  \\s.  4td.  for  extra  work,  and 
£-2!,586.  Os.  7d.  for  damages  alleged  to  have  been  sus- 
tained by  the  Appellant  by  reason  of  the  inferior 
quality  of  the  Caen  stone  that  was  furnished  to  him 
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^^^^  by  the  Defendant  under  the  contract.  The  Defeo- 
Wardli  dant  disputed  the  liability  for  damages  in  respect  of 
BiTHUMB.  ^^^  Caen  stone,  and  for  so  much  of  the  sums  charged 
for  extra  work  as  was  attributable  to  the  work  that 
was  caused  by  the  sinking  of  the  Tower.  He  n\ade  % 
statement  of  the  account  between  him  and  the  Ap- 
pellant, whereby  the  apparent  balance  due  to  the 
latter  was  i^  1,795-36.  As  to  this,  be  insisted,  in  hii 
pleading,  ''  that  the  foundations  of  the  said  building, 
and  specially  of  the  said  Tower,  were  made  to  bear  a 
weight  of  not  less  than  eight  tons  to  each  superficial 
foot ;  whereas  the  area  of  such  foundations  ought, 
according  to  all  well-acknowledged  rules  in  the  art  of 
building,  to  have  been  so  extended  as  not  to  allow  of 
more  than  two  tons  to  be  sustained  on  each  super- 
ficial foot  of  area ;  and  that,  owing  to  the  want  of 
care,  attention,  and  skill  on  the  part  of  the  Plaintiff" 
(the  Appellant),  ''and  the  defective,  unskilful,  aod 
unworkmanlike  manner  in  which  he  constructed  the 
said  building,  Tower,  and  spire,  and  the  consequent 
injury  and  damage  done  to  the  said  building  generally, 
it  would  cost  an  amount  far  exceeding  the  said  som 
of  1^1,795*36,  simply  to  repair  such  damage,  and 
place  the  said  building.  Tower,  and  spire  in  the  state 
and  condition  in  which  they  ought  to  be  tinder  the 
said  contract  and  specifications."  He  further  alleged 
*^  that  the  said  Tower  and  spire,  owing  to  the  want  d 
care,  attention,  and  skill  on  the  part  of  the  said 
Plaintiff,  and  the  defective,  unskilful,  and  unwork* 
manlike  manner  in  which  they  had  been  so  con- 
structed by  him,  were  still  sinking  and  threateniog  to 
fall,  so  much  so  that  it  would  be  necessary  to  take 
the  same  down  to  the  foundations  and  entirely  recon* 
struct  the  same,  including  the  said  foundations --a 
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work  which  would  cost,  iDcluding  the  repairs  of  the        ^^'^2. 
building  connected   therewith,  an  amount  exceeding      Wardls 
j|f30,000."     He  concluded  with  an  averment  that,  by     bethumb. 
reason  of  the  premises,  the  Plaintiff  was  not  entitled 
to  reeover  any  sum  of  money  from  the  Defendant ; 
and  he  prayed  judgment  accordingly. 

To  this  the  Plaintiff  replied,  that  all  the  work  done 
by  him  was  well  and  substantially  done ;  that  the 
subsiding  of  the  Tower  did  not  arise  from  any  cause 
over  which  he  had  any  control ;  that  as  to  the  alleged 
defect  in  the  foundations,  he  was  wholly  ignorant 
thereof,  and  that  he  had  nothing  to  do  with  the  cal- 
culations on  which  the  foundations  were  constructed, 
or  with  the  work  of  constructing  the  said  foundations, 
and  never  warranted  the  said  work,  nor  was  bound  to, 
and  was  not  liable,  therefore,  and,  in  fact,  never  saw 
the  foundations. 

The  evidence  disproved  the  allegations  of  negli- 
gence or  want  of  skill  on  the  part  of  the  Appellant 
in  the  execution  of  the  work  done  by  him ;  but  it 
showed  that  the  cause  of  the  sinking  of  the  Tower, 
from  the  nature  of  the  soil  and  the  insufficiency  of 
the  foundation,  could  have  been  discovered  and  pro- 
vided against,  by  diligence  and  skill,  before  the  Ap- 
pellant entered  into  the  contract  or  began  to  build. 

From  this  statement  it  is  obvious  that  the  material 
question  in  the  case  was,  whether  the  Appellant,  as 
the  Builder  of  the  Church,  was  responsible  for  the 
damage  that  was  caused  by  the  sinking  and  subsiding 
.of  the  Tower?  The  liability  of  the  Respondent,  in 
respeict  of  the  inferior  quality  of  the  Caen  stone,  could 
only  have  become  material  if  the  principal  defence 
had  failed.  The  case  came  before  Mr.  Justice  Monk 
on  the  24th  of  February^  1862.     For  the  reasons 
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3^^  Stated  in  his  judgment  he  maintained  the  Defendaat's 
Wabdli  plea,  and  overruled  and  dismissed  the  Plaintiff*! 
Bbthunb.  demand  for  damages  occasioned  by  the  bad  quality  of 
the  Cden  stone,  and  for  delays  by  the  sinking  of  the 
Tower;  and  held  that  the  Plaintiff  was  respoosibk 
for  the  damage  caused  by  the  sinking,  aud  that  the 
only  sum  which  the  Plaintiff  had  established  as  coining 
to  him  was  a  balance  of  ^1,795*36,  against  which 
the  Defendant  was  entitled  to  set  up  in  compensatioo 
the  amount  to  which  he  was  entitled  for  the  damage 
of  which  he  complained.  The  amount  was  ordered 
to  be  ascertained  by  a  reference  to  Experts. 

On  appeal  to  the  Court  of  Queen's  Bench,  this 
judgment  of  Mr  Justice  Monk  was  affirmed  in  the 
month  of  June^  1864,  with  this  variation,  that,  for 
the  reasons  stated  in  their  judgment,  the  Court  (dti- 
sentiente  MeredWi^  J.)  allowed  to  the  Appellant  the 
sum  of  ^400  to  be  by  him  charged  as  and  for  extn 
work,  thereby  making  the  balance  due  upon  the  con- 
tract as  and  for  extra  work,  the  sum  of  4^2,196*3^ 
leaving  the  same  subject  to  compensation. 

After  various  ineffectual  proceedings  to  get  a  re- 
port of  Experts  under  the  Order  of  the  Courts  sucb  a 
report  was  at  last  obtained  and  homologated,  and  a 
final  decision  of  the  Superior  Court  was  pronounced 
on  the  1 7tb  of  Aprils  1867,  by  which  it  was  adjudged 
and  declared  that,  inasmuch  as  it  appeared  from  the 
report  of  Experts,  &c.,  that  the  balance  of  j^2, 195*36 
was  more  than  compensated,  paid,  and  extinguished 
by  reason  of  the  damages  set  forth  in  the  plea  of  the 
Defendant,  and  which  were  occasioned  to  the  Defen^ 
dant  by  the  sinking  of  the  Tower  of  the  Cathedrali 
the  Plaintiff  was  not  entitled  to  recover  any  turn  of 
money  for  the  causes,  matters,  and  things  in  his  de* 
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claration  set  forth  ;  and,  therefore,  that  the  action  be        ^^72. 
dismissed  with  costs,  except  that  each  party  was  to     Wabdli 
pay  the  costs  of  his  own  Eitpert.  Bbthuk*. 

On  appeal  to  the  Court  of  Queen's  Bench,  this 
judgment  was  affirmed  on  the  9th  oi  December ^  1868, 
Mr.  Justice  Caron  dissenting. 

The  liability  of  the  Appellant  for  the  damages 
caused  by  the  sinking  of  the  Tower  was  not  taken  to 
have  been  created  by  the  contract  into  which  he  had 
entered  ;  but  it  was  held  that,  by  the  law  of  Lower 
Canada,  this  liability  was  imposed  upon  him  in  his 
capacity  of  the  Builder  of  the  edifice  that  he  under- 
took to  erect,  and  that  the  contract  into  which  he 
had  entered  had  neither  excluded  nor  qualified  the 
application  of  the  rule  of  law.  The  case,  on  appeal, 
therefore,  appears  to  their  Liordships  to  depend  on 
the  right  apprehension  and  application  of  this  law, 
by  which  a  liability  is  imposed  on  Architects  and 
Builders,  irrespective  of  contract,  that  is  not  so 
imposed  on  them  by  the  law  of  England. 

The  law  is  thus  stated  in  Article  1,688  of  the  Civil 
Code  of  Lower  Canada : — '*  If  a  Building  perish  in 
whole  or  part  within  ten  years,  from  a  defect  in  con- 
struction, or  even  from  the  unfavourable  nature  of 
the  ground,  the  Architect  superintending  the  work 
and  the  Builder  are  jointly  and  severally  liable  for  the 
loss/'  In  Article  1,869  it  is  provided  that,  '*  If,  in  the 
case  stated  in  the  last  preceding  Article,  the  Architect 
do  not  superintend  the  work,  he  is  liable  for  the  loss 
only  which  is  occasioned  by  defect  or  error  in  the 
plan  furnished  by  him."  The  Code,  it  is  true,  did  not 
come  into  operation  until  the  1st  of  August,  1866,  after 
the  commencement  of  the  action ;  but  the  Articles 
referred   to  are  declaratory,  and  in  part,  expressly 
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J[^^  founded  on  the  case  of  Brawn  v.  Laurie^  which  was 
Wakdlb  decided  in  1851  by  the  Superior  Court  at  Montreal, 
Bethukb.  affirmed  on  appeal  by  the  Court  of  Queen's  Bench  ia 
1854,  and  has  since  been  considered  to  be  the  leading 
case  on  this  branch  of  Canadian  law.  Mr.  Uoyd  coo- 
tended  that  this  authority,  although  binding  on  the 
Courts  of  Lower  Canada,  was  open  to  review,  and 
ought  to  be  reviewed,  by  this  Board.  But  their  Lord- 
ships are  of  opinion,  that  a  case  decided  so  long  ago 
by  Judges  eminently  conversant  with  the  law  of  the 
Country,  and  that  has  since  been  incorporated  ioto 
the  Civil  Code,  is  not  open  to  be  reviewed  on  this 
appeal. 

It  was  an  action  on  a  contract  for  building  seven 
Houses  in  the  City  of  Montreal^  and  a  balance  was 
claimed  to  be  due  on  foot  of  the  contract.  The 
Defendant  set  up  as  a  defence,  that  the  Plaintiff  not 
regarding  his  legal  liability  as  Master  mason,  did  not 
excavate  skilfully  the  foundations,  more  particularly 
those  of  the  three  centre  Houses,  but  laid  them  on  a 
soft  substance,  so  that  the  walls,  when  partly  built 
gave  way.  He  then  set  up  his  claim  for  the  con- 
sequential damage  against  the  claim  of  the  Plaintiff. 
The  special  reply  of  the  Plaintiff  was,  that  the  con- 
tract bound  him  to  the  specifications,  plans,  and 
drawings,  and  placed  him  under  the  direction  of  an 
Architect  in  charge;  that  the  depth  of  the  excavation 
had  been  particularly  marked  out  on  the  said  plans 
and  drawings,  and  had  been  executed  exactly  as 
thereby  required  ;  that  when  the  excavation  had  been 
so  made,  a  stratum  of  sand  and  clay  had  been  found, 
which  had  been  carefully  examined  by  the  Defendant 
and  the  Architect  in  charge,  and  by  them  declared 
sufficient;  and  thereupon  the  foundations  bad  been 
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laid  ;  that  it  was  true  the  three  centre  Houses  had         *®'7*- 
sunk  a  little  more  than  was  usual,  which  was  caused      Wabble 
by  a  mossy  earth  under  the  sand  and  clay,  of  which     bbthumx. 
there  was  no  indication  ;  but  that  there  had  been  no 
want  of  skill  on  the  part  of  the   Plaintiff,  who  had 
acted  in  accordance  with  the  Contract  and  the  special 
orders  of  the  Defendant.     The  Court   held,  that  it 
was  sufficiently  shown  that  proper  precautions  had 
not  been  taken  to  ascertain  the  nature  of  the  ground 
by  probing  or  otherwise,  but  that  taking  it  for  granted 
that  the  soil  was  all  of  the  same  character,  there  had 
been  an  omission  to  ascertain  the  fact  in  the  way  in 
which  it  ought  to  have  been  ascertained. 

The  reason  of  the  law,  as  it  was  explained  by  Mr. 
Justice  jDff^  in  giving  judgment,  is  twofold  :  first,  that 
the  Employer,  who  is  supposed  to  be  unskilled,  has  a 
right  to  expect  that  the  Builder  who  contracts  to  build 
Houses  for  him    will  provide  that  the   foundations 
shall  be  such  that  the  Houses  erected  on  them  shall 
stand ;  secondly,  ''  there  is  a  motive  of  public  policy 
which  would  subject  the  Builder  to  this  risk,  and  ren- 
ders it  necessary  that  he  should  take  extreme  care  in 
the  construction  of  buildings  "  (a).  The  ancient  law  of 
France  is  that  which  has  prevailed  in  Lower  Canada. 
Mr.  Justice  Day  says,  as  to  this  law,  that  '*  on  looking 
through  the  Books  anterior  to  the  Code  Napoleon^  the 
Court  does  not  find  any  express  warranty  for  what  was 
called,  in  that  Code,  ^  vices  du  sol,'  but  the  expression 
invariably  made  use  of  is,  that  the  Builder  was  bound 
to  warrant  the  solidity  of  the  building,  which  he  could 
not  do  unless  he  warranted  the  solidity  of  the  founda- 
tion, and,  therefore,  the  one  warranty  must  be  held  to 
include  the  other." 

(a)  I  Low.  Can.  Kep.  348. 
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^2?3i^  ^^^  Court  decided  that  although  the  proprietor 
Wabblx  employs  an  Architect  to  supervise  and  direct  the 
BfiTHuira.  work,  and  the  Builder  follows  his  directions,  this  doei 
not  exonerate  the  Builder  from  responsibility,  but  tbe 
law  holds  him  jointly  and  severally  bound  with  the 
Architect ;  and  that  the  importance  of  guarding  life 
and  property  makes  this  rule  of  law  such  as  not  to 
go  beyond  the  strict  bounds  of  reason.  As  the 
Builder  had  not  taken  proper  and  available  pre- 
cautions, and  the  buildings  proved  unsound  because 
of  the  insufficient  foundation,  he  was  held  to  be  liable 
for  the  consequences. 

The  learned  Judge  {RoUand)  who  presided  in  the 
Court  of  Queen's  Bench  when  the  case  came  before 
it  on  appeal,  adverts  to  the  importance  of  establish- 
ing a  rule  certain  for  Architects  and  Builders,  in  the 
execution  of  works  entrusted  to  them.  He  states, 
that  the  ancien  droit  Franfais  made  all  the  responsi- 
bility for  defaults  to  fail  on  the  Builder,  and  especially 
those  that  proceeded  from  the  nature  of  the  soil, 
because  the  Builder  was  bound  to  know  his  art,  and 
to  make  himself  sure  that  the  ground  was  sufficiently 
solid  to  sustain  the  buildings  to  be  erected.  Tbe 
only  restriction  attached  to  this  warranty  was  as  to 
its  duration,  which  was  limited  to  ten  years.  Tbe 
rules  established  by  the  new  legislation  in  France^ 
for  deciding  questions  that  might  arise  on  this  point, 
were  not  (he  says)  in  force  in  Lower  Canada.  The 
old  French  authorities  were  abundantly  cited  in  tbe 
argument,  and  considered  by  tbe  Court. 

Their  Lordships  are  of  opinion,  that  the  case  of 
Brown  v.  Laurie  is  a  conclusive  authority  against  the 
proposition  that  the  work  having  been  done  accord- 
ing  to  the   terms  of  the   contract  and   under    tbe 
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(uperintendeDce  of  an  Architect  selected  by  the  ^^^• 
employer,  the  Builder  is  exempted  from  the  liability 
vhich  would  otherwise  attach  to  him.  It  is,  there- 
ore,  unnecessary  to  examine  the  French  authorities 
m  which  the  learned  Counsel  for  the  Appellant 
'elied  in  order  to  establish  this  proposition,  whether 
bey  are  cases  decided  on  the  old  law  of  JFrance,  or 
m  Article  1,792  of  the  Code  Napoleon,  which  (it 
nay  be  observed)  is  not  identical  in  its  terms  with 
Vrticle  1,688  of  the  Civil  Code  of  Canada. 

It  has,  however,  been  argued  on  behalf  of  the 
Appellant  that,  admitting  the  authority  of  Brown  v. 
Laurie  to  its  fullest  extent,  the  case  under  appeal  is 
lot  to  be  governed  by  it,  inasmuch  as  the  faulty  con- 
itruction  in  this  case  was  in  the  foundation  laid  by 
Brown  if  Watson,  and  that  the  Appellant  cannot  be 
leld  liable  for  the  defects  in  their  work.  This  is,  in 
iEict,  the  ground  on  which  Mr.  Justice  Caron  dis* 
ented  from  the  judgment  of  the  other  Judges  of  the 
^urt  of  Queen's  Bench. 

Their  Liordships  have  not  been  altogether  free  from 
loubt  on  this  point  ;  but,  after  a  full  consideration  of 
he  learned  and  able  arguments  and  of  the  authorities 
rhich  have  been  adduced,  they  have  come  to  the 
lonclusion  that  the  judgment  under  appeal  is  correct, 
ind  ought  to  be  affirmed. 

The  broad  general  rule  of  law  established  by  the 
Ase  of  Brown  v.  Laurie — the  rule  certain  for 
Architects  and  Builders  in  the  execution  of  the 
?orks  entrusted  to  them  (a)— is,  that  there  is  an- 
lexed  to  the  contract,  by  force  of  law,  a  warranty  of 
he  solidity  of  the  building  that  it  shall  stand  for  ten 
ears  at  least.     It  was  not  expressly  decided,  whether 

(a)  5  Low.  Can.  Bep.  69. 
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^J^J^  this  was  to  be  taken  as  an  absolute  warranty,  or  with 
Wardlb  an  implied  exception  of  cases  in  which  the  buildiDg 
Bkthukb.  gives  way,  within  the  lime,  wholly  or  in  part,  from 
causes  that  could  not  have  been  discovered  or 
removed  by  due  vigilance  and  competent  skill.  Bat 
this  at  least  was  expressly  decided,  that  the  approval 
and  direction  of  a  supervising  Architect,  or  his 
omission  to  ascertain  the  nature  of  the  soil  of  the 
foundation,  by  known  and  available  tests,  does  oot 
exonerate  the  Builder  from  the  consequences  of 
following  such  direction,  or  of  building  on  the  fouoda- 
tion  without  making  himself  sure  of  its  sufficiency. 

When  there  has  been  a  breach  of  warranty  of  the 
stability  of  the  building,  the  onus  is  on  the  Builder 
to  show  that  he  rs  exempted  from  liability,  by  soone 
exception  in  his  favour.  It  is  of  primary  importance 
that  he  should  make  sure  of  the  sufficieucv  of  the 
foundation  on  which  he  proceeds  to  build,  for  with- 
out a  sufficient  foundation  the  warranty  could  not  be 
kept.  It  is  an  inseparable  incident,  an  essential  part 
of  the  warranty  ;  the  warranty  of  stability  of  the 
edifice  includes,  by  necessary  implication,  the  war- 
ranty of  sufficiency  of  foundation ;  and  such  is  the 
law  as  explained  in  Brown  v.  Laurie.  The  Architect 
and  Builder  are,  therefore,  bound  to  provide  whatever 
is  essential  to  the  stability  warranted. 

The  exemption  from  responsibility,  on  the  part  of 
the  Builder,  for  the  breach  of  warranty,  must  be 
made  out  (if  at  all)  by  legal  implication.  There  is 
not  in  the  Code  any  express  exception  in  favour  of 
the  Builder ;  and  there  is  none  in  his  contract. 

The  exenipiion  for  which  the  Appellant  contends 
is,  in  effect,  that  whether  the  foundation  was  alto* 
gether  insufficient ;  whether  it  was  constructed  with* 
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out  the  use  of  known  and  available  tests  for  ascertaining     ^J23^ 
the  nature  of  the  soil ;  whatever  may  have  been  the      Wardlb 
amount  of  negligence  or  want  of  skill  in  its  construe-     bithunk. 
tion,   and    however   practicable   for   him,  before   he 
adopted  it  at  his  own  estimate  of  its  value  as  the 
basis  of  his  building,  to  have  ascertained  that  it  was, 
in    fact,   insufficient   (as   it   then   stood)  for  such  a 
purpose,  yet  he  was  in   nowise  concerned  with  the 
matter,  and  under   no  responsii)ilily  for  the  conse- 
quences of  having  upon  this  foundation  erected  the 
building  which  he  had  contracted  to  erect  and  com- 
plete, subject  to  the  warranty  of  stability  annexed  by 
law.     To  sustain  his  contention  it  must  be  held  that 
the  warranty  of  sufficiency  of  foundation  is  not  in- 
cluded in  that  of  the  stability  of  the  building,  except 
in  the  case  where  the  Builder  of  the  building  is  also 
the  constructor  of  the  foundation.  But  the  sufficiency 
of  the  foundation  is  an  inseparable  incident  to  the 
stability  warranted,  and  could  not  be  the  subject  of 
an  implied  exception.     The  special  responsibility  for 
a  breach  of  the  warranty  has  been  incurred  by  the 
Builder,    not    as   the  Constructor  of  an  insufficient 
foundation,  but  because  the  stability  of  the  edifice 
erected  has  in  fact  failed,   and  the  failure  has  not 
been  shown  to  have  been  excused  by  law.     If  it  were 
otherwise,  the  law  might  be  evaded  by  the  Contractor 
building    only    upon    a    foundation    completed    by 
anothier   who  was   under   no  obligation  to  do  more 
than  to  realize  what  the  Architect  had  designed,  or 
even  what  the  Employer  alone  may  have  directed. 

The  French  authorities  relied  on  by  the  Appellant, 
exclusive  of  such  as  are  inconsistent  with  what  has 
been  decided  in  Brawn  v.  Laurie,  or  such  as  are 
under  the  Code  Napoleon,  may  be  reduced   to  those 
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1872.        which  Mr.  Justice  Garon  has  selected  in  sapport  of 

Wabdlb      his  judgment. 

Bbthukx.  It  is  important,  moreover,  to  keep  in  mind  that 
the  authorities  which  exonerate  the  Builder  from 
responsibility  for  a  breach  of  the  warranty,  when  he 
acts  under  the  guidance  of  an  Architect,  are  set  aside 
in  Brown  v.  Laurie  on  account  of  the  importance  of 
protecting  property  and  life,  which  makes  it  strictly 
reasonable  to  maintain  the  responsibility  of  Architect 
and  Builder  alike.  Accordingly,  if  the  Builder  thiob 
fit  to  trust  to  the  vigilance  or  skill  of  the  Architect, 
without  the  independent  exercise  of  his  own  judg- 
ment, he  acts  at  his  own  risk.  He  cannot  escape 
from  liability  when  he  has  omitted  to  use  sucb 
known  and  proper  precaution  as  he  ought  to  have 
used  if  he  had  had  the  sole  and  undivided  respon- 
sibility. 

If,  then,  for  the  purpose  of  public  safety,  the 
Builder  cannot  act  upon  the  design  and  under  the 
direction  of  the  Architect,  except  upon  his  own 
responsibility  for  the  consequences,  how  can  it  be 
consistently  maintained  that  he  can,  without  incurriug 
any  such  r^ponsibility,  adopt  and  act  upon  the 
design  of  the  foundation  after  it  has  been  realized  by 
the  intervention  of  a  third  party  '^who  has  been 
employed  to  do,  and  has  done,  nothing  more  than 
merely  realize  this  design,  in  conformity  with  the 
direction  of  the  Architect  or  of  the  Employer  ?  If 
the  public  protection  requires  that  the  Builder  should 
not  act  upon  the  design  in  the  first  instance,  except 
upon  his  own  responsibitity,  it  would  seem  to  be  not 
less  requisite  that  he  should  not  be  exonerated  from 
a  like  responsibility  if,  after  it  has  been  realized,  he 
has  estimated  its  value  for  the  purpose  of  his  contract, 
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and  adopted  it  as  the  basis  upon  which  he  erects  the      ^2f^ 
building  which  he  has  contracted  to  build,  and  the      Wabdlb 
stability  of  which  he  is  bound  by  law  to  warrant.  Bethuitb. 

It  is  further  to  be  observed  with  reference  to  the 
French  authorities,  that  not  only  are  those  to  be  ex- 
cluded from  consideration  which  proceed  upon  the 
opinion  that  the  Builder  is  not  responsible  when  hei 
follows  the  design  or  direction  of  a  supervising  Archi-* 
tect,  but  also  the  distinction  is  to  be  noted  which  was 
well  pointed  out  by  Mr.  Bompas  in  his  able  argument, 
between  casesfounded  upon  negligence  in  fact  and  those 
that  depend  simply  upon  a  breach  of  the  warranty  of 
stability.  There  is  a  further  distinction  between  the 
case  of  a  head  Contractor  who  is  the  Master  Builder, 
and  that  of  particular  sub-contractors,  or  distinct 
and  separate  Workmen. 

In  the  work  of  Fremy'LigneviUe,  Legislation  des 
Bdtiments,  to  which  Mr.  Justice  Caron  refers,  the  head 
Contractor  is  admitted  to  be  equally  responsible  with 
the  Architect  for  " vices  du  sol''  "  La  sHrete  pub- 
liqtie*'  requires,  he  says,  that  they  should  be  so  re- 
sponsible. 

Whatever  may  be  said  as  to  **  vices  de  construe-- 
Han  "  in  buildings  where  separate  Constructors  have 
been  employed,  and  the  responsibility  of  each  of 
the  Constructors  has  been  confined  to  his  own  sepa- 
rate part  of  the  work,  no  authority  has  been  referred 
to  which  shows  that  the  Contractor,  who  is  the  Builder 
of  the  edifice,  has  been  exempted  from  full  respon- 
sibility, when  it  was  practicable  for  him  to  have 
ascertained  beforehand,  by  the  use  of  known  and 
available  tests,  a  defect  that  afiects  the  stabilitv  of 
the  building  which  he  has  contracted  to  erect. 

The  case  on  which  most  reliance  has  been  placed 
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^2^!^  on  behalf  of  the  Appellant  is  Lamberfs  Case,  re- 
Wabdub  ported  in  DenisarVs  collection  of  new  decisions.  Ton, 
BITHI7NK.  iii.  p.  313  [Ed.  1784].  In  that  case  an  Architect 
prepared  a  plan  of  a  House  which  Lambert,  a  Baker 
at  Marseilles^  approved.  A  Mason  contracted  to 
build  according  to  this  plan.  The  building  had 
been  raised  to  the  first  storey,  under  the  supervision 
of  the  Architect,  who  perceived  the  incapacity  of  the 
Mason,  and  caused  the  contract  to  be  rescinded,  and 
a  new  agreement  was  made  with  another  Mason  to 
finish  the  work.  This  Mason,  under  the  guidance  of 
the  Architect,  finished  the  work.  The  House  soon 
after  fell  down.  The  Public  Prosecutor  instituted 
proceedings  before  the  Judges  of  Police,  who  con- 
demned the  first  Mason  to  pay  a  fine  of  1,000  l%vre»t 
and  suspended  him  for  three  years.  They  acquitted 
the  Architect.  The  Experts  who  first  inspected  the 
premises  during  these  proceedings,  reported  that  the 
walls  of  the  foundation  were  not  aplomb  ;  that  too 
soft  Stones  had  been  used,  and  that  the  mortar  was 
thin.  A  second  set  of  Experts  added  that  the  fall  of 
the  House  was  due  exclusively  to  the  fault  of  the  first 
Mason.  The  second  Mason  then  sued  the  Employer 
in  the  Civil  Court  of  Marseilles  for  compensation  for 
his  work  and  labour,  and  also  for  damages  for  the 
loss  of  his  tools,  &c.,  which  had  been  lost  in  the 
ruins.  The  Employer  cited  the  Architect  and  the 
first  Mason  in  guarantee.  The  Court  condemned  the 
Employer  to  pay  the  second  Mason  the  amount  due 
for  his  work,  and  also  damages  for  the  loss  of  bis 
tools,  and  it  also  condemned  the  Architect  and  the  first 
Mason  to  guarantee  the  Owner  from  this  condemnation, 
as  well  as  from  the  damages  sufifered  by  him  from  the 
fall  of  the  House.      The  Architect  appealed  against 
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this  sentence,  which  was  confirmed  by  the  Parliament 

of  ^ix   (24th   of  May,    1740),   except   as   to   the      Wakdlb 

damages  sulSered  from  the  fall  of  the  House.  Betuuki. 

There  is  no  report  of  the  arguments  used,  or  of 
the  reasons  on  which  the  judgment  proceeded.  The 
second  Mason,  who  was  not  employed  to  rebuild,  but 
merely  to  finish  the  erection  of  the  House,  may  not 
have  been  taken  to  be  a  Builder  of  the  edifice,  subject 
to  full  responsibility  within  the  meaning  of  the  law  of 
warranty.  It  was  not  shown  that  the  default  of  the  first 
Mason  was  such  as  the  second  Mason  ought  to  have 
detected  before  he  began  to  do  his  own  work.  The 
second  report  of  the  Experts  is  rather  to  the  con- 
trary. The  appeal  was  on  behalf  of  the  Architect 
only ;  as  all  who  were  interested  had  been  made 
parties  to  the  proceedings,  their  equities,  inter  se, 
were  adjusted  according  to  the  merits.  The  principal 
defaulter — the  original  Contractor  for  building  the 
House — ^was  held  responsible  as  well  to  the  public 
as  to  the  parties  who  suffered  by  his  default. 

No  rule  or  principle  of  law  can  be  safely  collected 
from  this  Report,  that  could  or  ought  to  have  been 
considered  as  authoritative  in  settling  the  law  of 
Lower  Canada  otherwise  than  as  it  has  been  settled 
in  the  present  case,  in  which  the  liability  of  the  Ar- 
chitect, or  oi  Brown  Sf  Watson,  has  not  been  put  in 
issue. 

It  is  not  necessary  for  their  Lordships  to  consider 
what  ought  to  have  been  the  ruling  of  the  Courts  in 
Lower  Canada  if  the  sinking  of  the  Tower,  and  the 
consequent  damage,  had  been  shown  to  have  been 
caused  by  a  latent  defect  in  the  work  done  before  the 
date  of  the  contract  of  the  Appellant,  and  which  he 
could  not  by  the  exercise  of  care  and  skill  have  dis- 
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covered.  It  plainly  appears  that,  when  he  contracted 
to  build  the  Cathedral,  and  accepted  the  foundatioa 
Bbthunb.  ^^  ^^^  ^^^  estimate  of  its  value  as  the  basis  of  bit 
work,  he  had  the  means  of  knowing  the  nature  of  tbe 
soil ;  he  had  the  dimensions  of  the  foundation ;  he 
had  the  plans  of  the  Architect  before  bioi,  and  he 
must  be  taken  to  have  known  the  nature  and  special 
character  of  the  structure  he  was  about  to  erecL 
Applying  his  scientific  knowledge  to  the  subject,  be 
ought  to  have  known  that  this  foundation  was  insof- 
ficient.  Their  Lordships,  therefore,  are  of  opinion, 
that  under  the  law o( Lower  Canaelahe  is  liable, joit 
as  he  must  have  been  if  be  had  in  terms  contracted 
to  build  from  the  ground  on  the  bare  site. 

The  parties  concerned  have  proceeded  on  whit 
proved  to  be  a  common  error,  but  this  cannot  alter 
the  rule  of  law.  To  use  the  language  of  Lord  Mwi- 
feld  as  to  a  rule  somewhat  analogous*  '*  At  first  the 
rule  appears  to  be  hard,  but  it  is  settled  on  principles 
of  policy,  and,  when  once  established,  every  man  coo- 
tracts  with  reference  to  it,  and  there  is  no  hardship 
at  all."  Barclay  v.  y  Oana  (a).  The  contract  here 
has  been  drawn  up  so  as  not  to  contain  any  expres 
provision  with  a  view  to  exclude  or  modify  the  fdll 
responsibility  imposed  by  the  law  on  the  AppellanL 
It  superadds  special  clauses,  protective  of  the  £01- 
ployer,  by  which  he  is  exonerated  from  contingeot 
liabilities.  The  Appellant  must  be  assumed  to  ha?e 
known  the  law  when  he  entered  into  the  contract 
Whatever  the  hardship  of  the  case  may  be,  it  is 
not  within  the  province  of  their  Lordships  to  relieve. 
Their  duty  is  to  decide  what  the  law  is  by  which  the 
case  must  be  governed.     The  principal  point  being 

(a)  8  Doug.  890. 
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thus  decided  against  the  Appellant,  they  do  not  think       ^JfJL. 
it  necessary  to  say  more  on  the  subordinate  questions,      Wabdm 
and  especially  on  that  relating  to  the  Caen  stone,     Bbthuvb. 
than  that  they  agree  with  the  Canadian  Courts  in  their 
conclusion   on   these  points,  and  in  the  reasons  by 
which  it  is  supported.  Their  Lordships  will,  therefore, 
humbly    advise    Her    Majesty    that    the  judgment 
appealed  from  ought  to  be  affirmed,  and  the  appeal 
be  dismissed  with  costs. 


ON  APPEAL  PROM  THE  HIGH  COURT  OF 
J  UDICATURE,  NORTH-WESTERN  PRO- 
VINCES,  ALLAHABAD. 

Helen  Skinner  -  -  -    Appellant; 

AND 

Sophia   Evelina   Ordb,  William 

Ordb,  Charles  Grant  Barlow^  [   Respondents.* 
AND  SoPHLA  Skinner  - 


JLn  this  case  special  leave  to  appeal  was  allowed  (a)    nth  &  12th 
from  an  Order  of  the  Judge  of  Meerut,  dated  the    ^ffiJifL^- 

A  Child 
*  Present : — Sir  James  William  Colvile,  the  Lord  Justice  James,  bom  in  India, 

the  Lord  Jostioe  Hellish,  Sir  Moatague  Edward  Smith  and  Sir  ^|[2^  |^^ 

Robert  Porrett  Collier.  pesn  Biitish 

Asssuar:  Sir  Lawrence  Peel.  •ubjecj^nd 

(a)  r  Moored  P.  C.  Cases  (N.S.),  296.  ^mLl  toh^aye 

the  Father's 
religion,  and  his  corresponding  civil  and  social  status^  and  it  is  the  duty 
of  a  Guardian  to  bring  up  his  Ward  in  his  Father's  religion. 
An  Infimt,  the   Child  of  a  Christian  Father  and  the  issue  of  a  Chris- 

T  2 


262 


CASES   BEFORE  THE  PMVY  COUNCIL. 

^Ij       19th  of  Mat/,  1870,  and  Orders  of  the  High  Court 

Skikkeb     of  Judicature  for  the  North- Western  Provinces,  at 

Ordb.       Allahabad,  dated  the  7th  of  July  and  the  16th  of 

July,  1870,  whereby   Victoria  Skinner,  an  infant  of 

the  age  of  fourteen  years,  was  ordered  to  be  removed 

from  the  custody  of  her  Mother,  the  Appellant,  and 

Guardians  of  her  person  and  property  were  appointed. 

The  facts  of  the  case,  as  they  appeared  from  the 

petition  and  evidence  in  the  cause,  were  as  follows:— 

Victoria  Skinner,  the  Minor,  was  the  Daughter  of 

George  Skinner  deceased,  and   the   Appellant  his 

Wife.     George  Skinner  was  the  illegitimate  Son  of 

a  native  woman  by  a  European  Father.     During  his 

lifetime,  and  at  the  time  of  his  death,  George  Skinner 

professed  the  Christian  religion,  and  he  was  married 

to  the  Appellant  in  a  Christian  Church  accordioe;  to 

the  Christian  rites.     He  was  killed  at  Delhi  at  the 

outbreak  of  the  mutiny  in  the  year  1857. 

After  her  Father's  death  Victoria  Skinner  remaioed 
with  her  Mother  until  she  was  removed  from  her 
custody  and  placed  under  the  care  of  the  Respon* 
dent,  Sophia  Skinner^  by  the  Order  of  the  Judge  of 
Meerut  Victoria  Skinner  was  entitled  to  a  fortune 
estimated  at  Rs.  100,000,  derived  from  an  indigo  estate 

tian  marriage,  was  left,  by  the  death  of  her  Father,  of  very  tender  age, 
and  brought  up  by  her  Mother  as  a  Christian  during  her  early  youth. 
Her  Mother,  after  cohabiting  with  a  man  having  a  Wife  and  professing 
ihe  Christian  religion,  became,  with  him,  a  Mahomedan,  for  the  purpose, 
as  it  appeared,  of  giving  legal  effect  to  a  Mahomedan  marriage  oetweea 
them,  but  which  alleged  marriage  was  not  proved  to  have  been  dulj 
celebrated. 

The  Infant  after  attaining  the  age  of  fourteen  years,  and  being  with 
her  Mother,  professed  a  desire  to  become  a  Mahomedan  in  religion,  and 
adopted  the  Mahomedan  mode  uf  life.  The  Courts  in  India  having 
been  applied  to,  under  the  circumstances,  by  her  relatives,  to  remove 
the  Intant  from  the  custody  of  her  Mother,  made  an  Order  under  the 
provisions  of  the  Acts,  Nos.  XL.  of  1858  and  IX.  of  1861,  and  placed 
the  Infant  under  a  Christian  Guardian.  Such  Order,  on  appeal,  con- 
firmed by  the  Judicial  Committee. 
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(known  as  the  Skinner  estate),  in  which  her  Father       ^^f^ 
i)ad  a  share  at  the  time  of  his  death.     Her  income 
was  stated  to  be  Rs.  400  per  mensem. 

It  appeared,  that  in  the  latter  part  of  the  year  1867, 
the  Appellant  formed  a  connection  with   a  person 
named  John  Thomas  John^  who  had  formerly  pro* 
fessed  the  Christian  religion,  but  had  then  recently 
l)ecome  a  Mahomedan.      He    had   at   that   time   a 
Christian  Wife,  living  at  Agra,  to  whom  he  had  been 
married  in  the  year  1859,  but  whom  he  deserted  in 
order  to  live  with  the  Appellant ;  and  from  the  year 
1867  the  Appellant  continued  to  live,  and  at  the  re- 
spective dates  of  the  Orders  appealed  from  she  was 
living,  with  him  as  his  mistress  or  so-called  Wife, 
and  it  appeared  from  the  evidence  that  in  the  year 
1869  she  had  a  child  by  him,  which  died.     It  further 
appeared,  that  the  Appellant   never   professed   any 
religion  other  than   Christianity  at  any  time  before 
she  formed  the  connection  with  John  Thomas  John. 
She  then  adopted  and  had  since  professed  Mahome- 
danism.     Mr.  John,  in  his  evidence,  stated  that  he 
embraced  the  Mahomedan  faith  in   October,   1867, 
and  that  he  contracted  a  Mahomedan  marriage  with 
the  Appellant  on  the  24th  of  that  month,  but  no 
Witness  was  called  to  prove  such  marriage ;  and  he 
admitted,  on  cross-examination,  that  towards  the  end 
of  1868,  or  the  beginning  of  1869,  he  denied  the 
(acts  of  the  alleged  marriage  and  of  his  change  of 
&ith  to  the  Judge  in  whose  Court  he  held  a  situation. 
In  the  month  of  April,  1869,  the  Appellant  and 
Mr.  JoAn  removed  Victoria  Skinner,  who  was  then 
thirteen  years  of  age,  from   the  school  at  Meerut 
which  she  was  attending,  and  withdrew  her  from  all 
Christian  associations.  It  appeared  from  the  evidence 
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2^3iL  ^^**  previously  to  that  time  Victoria  Skinner  bai 
been  brought  up  and  treated  as  a  Christian.  Sk 
wore  the  European  costume,  and  was  not  kept  L 
seclusion,  but  regularly  went  to  school,  and  in  othc 
respects  conformed  to  European  habits.  From  th 
time  of  her  removal  from  school  in  April,  1869,  ht 
education  appeared  to  have  been  totally  neglected 
She  resided  entirely  with  the  Appellant  and  Mr.  Jok 
in  seclusion  behind  the  purdah^  and  under  the  in* 
fluence  of  these  associations,  it  was  alleged,  she  wm 
induced  to  renounce  Christianity  and  profess  tbe 
Mahomedan  religion.  Under  these  circumstances  the 
Respondents  presented  a  petition  in  the  Court  of  tbe 
Judge  of  Meerut  on  the  21st  of  March,  1870,  and 
thereby  prayed  that  Guardians  might  be  appointed  to 
the  person  and  property  of  the  Minor,  and  that  an 
account  might  at  once  be  taken  of  the  receipts  and 
expenditure  on  behalf  of  the  Minor  from  the  Appdf 
lant  and  Mr.  John.  On  the  22nd  of  March,  1870^ 
the  Judge  of  Meerut  made  an  Order,  that  pending  a 
final  Order  the  Minor  should  be  placed  under  the 
temporary  charge  and  custody  of  the  Respoodenti 
Sophia  Skinner. 

The  Appellant  and  Mr.  John  by  their  answers  to 
the  petition,  submitted  that  the  Court  had  no  juris- 
diction to  entertain  the  Respondents'  application; 
that  the  petition  was  presented,  not  for  the  purpose 
of  furthering  Victoria  Skinner^s  interests,  but  from 
hostile  feelings  towards  Mr.  John ;  that  the  Appd* 
lant  was  not,  and  never  had  been  Mr.  John*s  mistress 
that  a  marriage,  legal  according  to  Mahomedan  lai 
had  taken  place  between  them,  and  had  been  reoo| 
nized  by  the  Petitioners  ;  that  the  Appellant  and  M 
John  were  not  desirous  of  depriving  Victoria  Skhtm 
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of  edacalioD  and  Cbristiao  aasociatioos,  aad  that  her      .J^ 
owD  wishes  as  to  her  guardianship  and  religion  ought     Surhbb 
to  be  coQsuUed.     The  objection  to  the  jurisdiction  of       qh^e. 
tbe  Court  was  based  on  the  ground,  that  the  Minor 
WSB  a  European  British  subject,  but  that  objection 
was  orerruled  by  the   Judge  of  Meerut,  Mr.  G.  D. 
TvnbuU,  who,  under  the  Act,  No.  XL.  of  18S8, 
made  an   Order,   dated  tbe  19th   of   May,   1870, 
directing  that  the  Minor  should  be  removed  from  her 
Mother's    care,   that   the   charge  of    her  property 
liionld  be  placed  under  the  Collector  of  the  District, 
■nd  that  another  Guardian  should  be  appointed  for 
her  person,  the  selection  of  such  Guardian  to  be 
nude  either  by  the  Court  or  by  consent  of  the  parties 
tlttmaelves. 

Tbe  Appellant  and  Mr.  John  appealed  against  that 
Ordff  to  the  High  Court  of  Judicature  for  the 
Utrik-Wesiem  Provinces,  AUahabad.  The  reasons 
ibted  ID  the  petition  were :  first,  that  the  District 
Court  at  Meentt  had  no  jurisdiction  to  entertaiD  (be 
petition  presented  by  the  Petitioners ;  secondly,  that 
tbe  eridence  established  that  no  influence  was  used 
lo  induce  Victoria  Skinner  to  change  her  religion; 
thirdly,  that  assuming  that  tbe  Judges  found  that 
ntdoe  influence  had  been  used,  yet  the  exercise  of 
nub  influence  was  no  sufficient  reason  for  depriving 
the  Mother  of  tbe  custody  of  her  child ;  fourthly, 
thtt  it  was  manifest  that  the  petition  was  presented 
not  for  the  purpose  of  protecting  tbe  interest  of 
Victoria  Skinner,  but  from  feelings  of  enmity  enter- 
tuned  by  the  Petitioners  against  the  Appellants,  and, 
bstly,  that  Vieioria  Skinner  was  entitled  to  select 
iriut  religion  and  what  Guardianship  she  pleased. 

The  appeal  was  heard  before  Mr.  C.  A.  Turner, 


^ 
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J^J];^  officiating  Chief  Justice,  and  Mr.  B.  Spankie,  one  of 
Skinner  the  Judges  of  the  High  Court,  who  delivered  the 
Ow>B.  judgraent  of  the  Court  on  the  7th  of  Jti/y,  1870. 
By  that  judgment  the  High  Court  confirmed  the 
Order  of  the  Court  below,  so  far  as  it  directed  the 
removal  of  the  Minor  from  the  custody  of  her 
Mother,  and  directed  the  appointment  of  a  G-uardian 
of  her  person,  but  they  considered  it  desirable  to 
cancel  the  Order  placing  the  property  of  the  liifiiior 
under  the  charge  of  the  Collector,  and  substitated 
for  it  directions  for  the  appointment  by  the  Court  of 
a  Guardian  of  her  property.  The  grounds  upoa 
which  the  High  Court  confirmed  the  Order  for  the 
removal  of  the  Minor  from  the  Appellant's  custody 
were  thus  stated  in  their  judgment: — 

^'  Whether  or  not  a  marriage  has  been  duly  cele- 
brated in  accordance  with  the  rites  of  the  Mahome- 
dan  law  between  the  Appellants,  that  marriage  cooU 
not  be  regarded  by  a  Christian  as  valid  during  the 
lifetime  of  John  Thomas  John's  Christian  Wife. 
Looking  at  the  matter  from  a  Christian  point  of  view, 
Hden  Skinner  is  living  in  adultery  with  John  Thomas 
John,  It  is  also  manifest  that  the  Appellants  haYe 
worked  upon  the  Minor,  to  induce  her  to  profess 
herself  a  Mahoroedan.  Has,  then,  the  Judge  erred 
in  directing  that  the  Minor  be  removed  from  the 
custody  of  the  Mother  ?  Wje  answer  that  question 
in  the  negative.  The  Judge,  in  the  exercise  of  his 
jurisdiction,  under  Act,  No.  XL.  of  1858,  is  in 
our  opinion  justified  in  having  respect  to  the  religioQ 
professed  by  the  Father  of  a  Minor,  and  in  passing 
such  Order  with  regard  to  the  custody  of  the  person 
of  the  Minor  as  he  may  hold  to  be  in  accordance 
with  what  would  have  been  the  Father's  wishes,  had 
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he  been  alive  to  express  them.  It  cannot  be  sup-  s}^^ 
posed  that  the  Father  of  the  Minor  would  have  con-  flKiKHo 
sidered  a  woman,  who»  in  his  view,  would  have  been  qiudx. 
leading  a  life  of  adultery,  would  be  a  suitable  Guar- 
dian for  his  child,  nor  is  it  to  be  presumed  that  he 
^ould  have  desired  that  she  should  be  educated  in  a 
religion  other  than  that  which  he  himself  professed. 
We  do  not  desire  to  be  understood  as  holding  that  a 
mere  change  of  religion  would  justify  the  Court  in 
removing  a  Child  from  the  custody  of  the  Mother, 
but  where,  under  colour  of  her  change  in  religion,  a 
Mother  forms  a  connection  or  leads  a  life  which,  by 
persons  professing  her  Husband's  faith,  would  be 
deemed  immoral,  we  hold  that  she  thereby  ceases  to 
be  a  proper  person  to  be  entrusted  with  the  education 
of  her  Child.'* 

By  a  further  Order  of  the  High  Court,  of  the  16th 
of  July ^  1870,  it  was  ordered,  that  Miss  Scardan^  of 
Jdussoorie,  be  appointed  Guardian  of  the  person  of 
the  Minor.  And  it  was  further  ordered,  that  Miss 
Scanlan  should  receive  such  reasonable  remuneration 
for  the  charge  of  taking  care  of  and  providing  duly 
for  the  education  and  maintenance  of  the  Minor,  in  a 
manner  suitable  to  the  fortune  of  the  Minor,  and  in 
accordance  with  her  reasonable  wishes,  as  should  be 
determined  by  the  Court  on  the  presentation  of  a 
scheme  for  the  management  of  the  property  by  Mr. 
T.  Bailey.  And  it  was  further  ordered,  that  the 
relatives  of  the  Minor,  and  among  them,  the  Mother 
of  the  Minor,  might  have  reasonable  access  to  the 
Minor  at  such  times  and  seasons  as  might  be  right 
and  convenient,  but  the  permission  thereby  granted 
was  expressly  declared  not  to  extend  to  John  Thomas 
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]^}^  John^  alias  Jan  Mahomed^  claimiDg  to  be  the  theft 
Husband  of  the  Mother  of  the  Minor. 

By  another  Order  of  the  High  Courts  on  the  same 
day,  Thomas  Bailey  was  appointed  Guardian  of  the 
property  of  the  Minor,  and  a  certificate  of  admiQii» 
tration  granted  to  him  for  the  purpose,  the  re- 
muneration to  be  at  the  rate  of  Rs.  5  per  cent  on  all 
such  sums  as  might  come  into  his  hands  on  the 
account  of  the  Minor,  and  Mr.  Bailey ,  at  bis  earliest 
opportunity,  was  to  inform  the  Court  of  the  amoant 
of  income  accruing  from  the  property  of  the  Mioofi 
and  should  propose  a  scheme  showing  the  amount  to 
be  expended  on  the  education  of  the  Minor,  and  the 
amount  (if  any)  which  might  remain  available  for 
investment,  after  disbursing  all  such  necessary  ex* 
penses,  and  also  the  fund,  or  funds,  in  or  upon  which 
any  such  balances  might  be  invested. 

The  Appellant  having  obtained  special  leave  (a), 
brought  the  present  appeal  against  the  Order  of  the 
Judge  ofMeerut  of  the  19th  of  May,  1870,  and  the 
Orders  of  the  High  Court  of  the  7th  and  16th  of 
July,  1870. 

Sir  JR.  Palmer,  Q.C.,  and  Mr.   Cave,  for  the 
Appellant : — 

This  is  a  question  involving  the  right  to  the 
guardianship  of  an  infant  Mahomedan,  over  whom 
the  jurisdiction  of  the  Courts  in  India  has  been 
exercised  under  Acts,  No.  XL.  of  1 858  and  IX.  of 
1861.  The  Appellant,  the  Mother  of  the  Infaat, 
Victoria  Skinner,   has,   by   an  Order  of   the   High 

(a)  7  Moore'e  P.  C.  Cases  (N.S.).  306 ;  B.C.  Law  Bep.,  S 
P.  C.  451. 


CASES  BBPOBE  THE  PRIVY  COUNCIL. 


269 


Court,  been  removed  from  the  custody  and  guardian-      J^iL» 
ship  of  her  Daughter,  an  Infant  of  the  age  of  four-     Skihuxk 
teen  years.     The  second  section  of  the  Minors  Act,      o ji  ps. 
No.  XL.  of  1858,  gives  jurisdiction  to  the  Civil  Court 
over  the  persons  and  property  of  Minors  not  under 
the  protection  of  the  Court  of  Wards,  and  not  being  ^ 
European  British  subjects ;  the  provisions  of  which 
Act  are  extended  by  the  subsequent  Act,  No.  IX.  of 
1861.     The  legal  status  and  the  rights  of  the  Minor's 
Father  have  been  already  decided  by  this  Court  in 
the  case  of  Barlow  v.  Orde  (a),  where  it  was  held 
that  the  family  in  truth  followed  no  particular  re* 
ligion.     The  special  leave  to  appeal  was  granted  on 
Btatements  contained  in  the  petition  of  the  Appellant 
supported  by  the  joint  declaration  of  herself  and  her 
Husband,  John  Thomas  John,  but  the  Court  below 
acted  on  the  allegations  contained   in   the   original 
petition  of  the  Respondents  presented  to  the  Court 
of  the  Judge  of  Meerut;  but  we  insist,  that   the 
allegations  contained  in  that  petition  were  not  proved, 
and  that  if  they  had  been,  they  were  not  sufficient  to 
warrant  the  Orders  either  of  the  Court  at  Meerut  or 
of  the  High  Court.    The  effect  of  the  Order  of  the 
High  Court  is  to  direct  that  the  Minor  be  brought 
up  in  the  Christian  religion,  against  the  manifest  wish 
and  desire  of  the  Infant  herself,  and  contrary,  as  we 
conceive,  to  the  law  and  justice  of  the  case.     Now, 
the  Father  of  the  Infant  having  appointed  no  Guardian, 
and  the  Infant  being  at  his  death  of  the  age  of  only 
one  and  a  half  years,  the  Mother  was  the  natural 
Guardian  for  nurture,  and  was  entitled  to  the  custody 
of  the  Child,  subject,  of  course,  to  the  right  of  the 

(a)  6  Moore's  P.  G.   Cases  (N.S.),  437 ;   8.  G.    Law  Bep.  3 
P.  G.  164. 
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^"^^-^  Court,  in  its  discretion,  to  interfere  and  direct  iU 
education,  as  directed  by  Act,  No.  XL.  of  1858, 
sect.  26.  A  mother  is  only  removable  on  the  groaod 
of  immorality, jR^orv.  Greenhill  (a);  Reg.v.  Clarke (b); 
In  re  Moore  (c) ;  In  re  Curtis  (rf).  In  the  last 
case  it  was  held,  that  the  Court  of  Chancery  would 
not  interfere  with  the  legal  custody  of  a  Child  bjr 
taking  it  from  its  Father,  simply  with  reference  to 
what  was  most  for  the  Infant's  benefit.  Tn  JSrMm 
Perry's  Oriental  Cases  in  the  Supreme  Court  of 
Bombay  there  are  two  cases  the  converse  of  that  de- 
cided by  the  High  Court,  Reg.  v.  Shapuri  Bezonji{e) ; 
in  that  case  a  Parsee  family  detained  an  infuit 
Child  from  its  Father  on  the  ground  of  the  Father 
having  embraced  the  Christian  religion.  The  Su- 
preme Court  at  Bombay^  on  a  Writ  of  habeas  carpus, 
ordered  the  Child  to  be  given  up  to  the  Father ;  and 
in  the  case  of  a  Brahmin  convert,  Reg.  v.  N%shett(J), 
that  Court  ordered  a  Hindoo  boy  of  twelve  years  old 
to  be  delivered  up  to  his  Father,  and  refused  to 
examine  the  boy  as  to  his  capacity  and  knowledge 
of  the  Christian  religion,  or  as  to  his  wishes  to 
remain  with  his  Christian  instructor.  The  assump- 
tion by  the  High  Court  that  the  Appellant  was 
leading  an  immoral  life  was  not  warranted  by  the 
facts  of  the  case  ;  the  Appellant's  marriage  with  John 
Thomas  John  was  valid,  and  sufficiently  proved.  It 
was  performed  in  the  presence  of  Witnesses,  which 
is  all  that  is  requisite  by  the  Mahomedan  Law: 
Hamilton's  Hedaya^  Vol.  I.,  Book  11. ,  ch.  I.,  p.  25 
[Ed.  by  Grady]. 

(a)  4  A.  A  E.  624.  {b)  7  E.  A  B.  186. 

(c)  11  Ir.  C.  L.  Rep.  (N.S.),  I.      {d)  28  L.  J.  (Ch.),  458. 

(e)  Perry's  Oriental  Cases,  p.  91.     (/)  Ibid.  p.  103. 
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It  is  clearly  not  for  the  Infant's  benefit  that  she       ^^JJ!^ 
should  be  separated  from  her  Mother.    The  general 
role  of  English  Courts  regarding  the  bringing  up  of 
the  Infant  in  the  Father's  religion  is  not  disputed  : 
Austin  V.  Austin  (a) ;  In  re  Newbery  (fi) ;  but  that 
mle  is  not  applicable  here,  there  is  no  certainty  what 
the  Father's  faith  really  was :  Barlow  v.  Orde  (c). 
Here  the  Infant  is  of  sufficient  age  to  select  for  her- 
self what  faith  she  prefers,  and  has,  upon  due  delibe- 
ration, chosen  the  Mahomedan.     In  In  re  Connor  {d) 
the  Court  refused  to  take  a  Child  of  tender  years 
from  the  custody  of  its  Mother  on  the  ground  that 
the    Mother's    religion    dilSered    from  that   of    the 
deceased  Father.     The  rule  that  the  Father's  religion 
is  to  be  enforced  is  subject  to  the  discretion  of  the 
Court,  whether  or  not  it  is  for  the  welfare  of  the 
Child.      In  Stourton  v.  Stourton  (e)  it  was  held  that, 
whatever  the  religion  of  the  Mother  is,  provided  she 
is  not  immoral,  the  Court  would  not,  when  the  Infant 
is  old  enough,  have  his    religious  views    interfered 
with.      Here  the  Infant  is  of  the  age  of   fourteen 
years  :  fViity  v.  Marshall  (J). 

Mr.  C.  jE.  Pollock,  Q.C.,  Mr.  Horace  Davey,  and 
Mr.  M.  D.  Chalmers^  for  the  Respondents : — 

The  Order  of  the  Judge  at  Meerut,  as  well  as 
those  of  the  High  Court,  were  justified  under  the 
Acts,  Nos.  XL.  of  1858  and  IX.  of  1861,  which  give 
ample  jurisdiction  over  Minors  in  such  cases  as  this. 

(a)  34  Beav.  267,  266.  (6)  Law  Rep.  1  Eq.  431. 

(c)  6  Moore's  P.  C.  Cases  (N.S.),  437 ;  S.  C.  Law  Rep.  3  P.  C. 
164. 

(d)  16  Ir.  C.  L.  Rep.  (N.S.),  112.    (•)  8  De  G.  M.  &  G.  760. 
If)  iY.&  C.  (N.R.).  68. 
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2^3^  The  Father  was  undoubtedly  a  Christian,  he  was 
married  according  to  the  form  of  the  Church  of 
England^  and  professed  that  religion  up  to  the  time 
of  his  death.  When  the  Father  has  not  left  any 
expressed  direction  as  to  the  religion  in  which  his 
children  are  to  be  educated,  the  Court  will  assame 
that  his  wishes  were  that  they  were  to  be  educated 
in  his  own  religion :  In  re  North  (a).  The  rule  of 
the  English  Courts,  that  the  Child  should  be  brought 
up  in  the  Father's  religion,  therefore,  is  applicable; 
and  it  is  the  duty  of  the  Guardian  to  bring  the 
Minor  up  as  a  Christian,  and  the  Court  will  contnd 
the  Guardian,  Jones  v.  Powell  (6),  unless  there  ue 
circumstances  which  take  the  case  out  of  the  role: 
Stourton  v.  Stourton  (c) ;  Hawksworth  v.  Hawla- 
worth  {d)  i  In  re  Darcys  (e)  ;  Reg.  v.  Clarke  (/) ; 
In  re  O^Malleys,  Minors  (g).  The  English  law  moit 
be  the  governing  rule  in  this  case :  Abraham  ▼. 
Abraham  {h).  The  Acts,  Nos.  XL.  of  1858  and  DL 
of  1861,  have  amply  provided  for  such  a  case  ts 
this,  and  have  been  properly  applied  by  the  Coorti 
below.  Nothing  could  be  more  impolitic,  as  well  as 
inexpedient,  than  that  this  Tribunal  should  interfere 
with  the  discretion  exercised  by  the  Courts  in  India 
in  a  matter  affecting  so  materially  the  interests  of 
the  Infant.  The  Mahomedan  law  is  wholly  in- 
applicable, as  it  applies  only  when  the  whole  family 
are  Mahomedans.  It  does  not  recognize  such  a  state 
of  things  as  exists  in  this  Country.  The  laws  of 
marriage  and  the  custody  and  control  of  Infiemts  by 

(a)  1 1  Jur.  7.  (6)  0  Beav.  «46. 

(c)  8  De  G.  M.  &  G.  760.  (d)  Law  Rep.  6  Ch.  Ap.  543. 

(tf)  1 1  Ir.  C.  L.  Rep.  a08.  (/)  7  E.  &  B.  186. 

Ig)  8  Ir.  Ch.  Rep.  291.  {h)  9  Moore's  IncL  Ajpp.  Oases,  3S7. 
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their  GuRrdians  provide  for  the  protection  of  a  Minor       .^^\\ 
so  situated  as  the  I&faot  here.  SKinniB 


Their  Lordships'  judgment  having  been  reserved, 
was  now  delivered  by 

The  Lord  Justice  James  :— 

This  is  an  appeal  from  an  Order  of  the  High 
C!ourt  of  the  North- fVest  Provinces,  in  substance 
conOrming  an  Order  of  the  Judge  of  the  Court  of 
Meerut^  removing  an  Infant  ward  and  her  property 
from  the  custody  and  guardianship  of  her  Mother, 
the  Appellant,  and  the  alleged  second  Husband  of 
that  Mother. 

The  application  was  made  to  the  Judge  under  the 
provisions  of  the  Indian  Act,  No.  IX.,  1861,  which 
are  as  follows :— - 

"  1.  Any  relative  or  friend  of  a  Minor  who  may 
desire  to  prefer  any  claim  in  respect  of  the  custody  or 
guardianship  of  such  Minor,  may  make  an  applica- 
tion by  petition,  either  in  person  or  by  a  duly  con- 
stituted Agent,  to  the  principal  Civil  Court  of  original 
jurisdiction  in  the  District,  by  which  such  application, 
if  preferred  in  the  form  of  a  regular  suit,  would  be 
cognizable,  and  shall  set  forth  the  grounds  of  his 
application  in  the  petition.  The  Court,  if  satisfied  by 
an  examination  of  the  Petitioner,  or  hii  Agent,  if  he 
appear  by  Agent,  that  there  is  ground  for  proceeding, 
shall  give  notice  of  the  application  to  the  person 
named  in  the  petition  as  having  the  custody  or  being 
in  the  possession  of  the  person  of  such  Minor,  as 
well  as  to  any  other  person  to  whom  the  Court  may 
think  it  proper  that  such  notice  should  be  given,  and 
shall  fix  as  early  a  day  as  may  be  convenient  for  the 
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2f^      hearing  of  the  petition,  and  the  determination  of  the 
right  to  the  custody  or  guardianship  of  such  Minor. 

*'  2.  The  Court  may  direct  that  the  person  having 
the  custody  or  being  in  possession  of  the  person  of 
such  Minor  shall  produce  him  or  her  in  Court,  or  in 
any  other  place  appointed  by  the  Courts  on  the  day 
fixed  for  the  hearing  of  the  petition,  or  at  any  other 
time,  and  may  make  such  order  for  the  temporarj 
custody  and  protection  of  such  Minor  as  may  appear 
proper, 

*'  3.  On  the  day  appointed  for  the  hearing  of  tbe 
petition,  or  as  soon  after  as  may  be  practicable,  the 
Court  shall  hear  the  statements  of  the  parties^  or  their 
Agents,  if  they  appear  by  Agents,  and  such  evidence 
as  they  or  their  Agents  may  adduce,  and  thereupon 
shall  proceed  to  make  such  order  as  it  shall  think  fit 
in  respect  to  the  custody  or  guardianship  of  such 
Minor  and  the  costs  of  the  case/' 

The  Judge  accordingly,  after  hearing  the  case  pre- 
sented to  him,  made  an  Order,  removing  the  Ward 
from  the  custody  of  her  Mother.  An  appeal  from 
this  Order  was  presented  to  the  High  Court,  which 
Court  pronounced  the  final  Order  now  complained  of. 
The  Act,  No.  IX.  of  1861,  gives  no  further  appeal, 
but  on  the  statement  made  to  this  Tribunal  that  the 
question  really  involved  the  religious  education  of  a 
Ward,  special  leave  was  given  by  Her  Majesty,  on  the 
recommendation  of  this  Board,  to  prosecute  the  appeal 
now  to  be  disposed  of. 

Several  English  cases  have  been  cited  to  thw 
Lordships,  and  one  is  referred  to  and  relied  on  in  tbe 
judgment  of  the  Judge  of  the  Court  of  Meerut ;  and 
it  is,  obviously,  of  very  great  assistance  to  the  Courts 
in  India,  and  to  this  Board,  to  see  how,  in  the  exercise 
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of  a  similar  jurisdiction  for  the   same   object,  the       ^if^il^ 
Courts  in  this  Country  have  thought   it  best  to  act      Skinner 
for  the  protection  and  welfare  of  infant  Wards.    The       0ai>E. 
course  of  decision  in  the  English  and  Irish  Courts 
of  Chancery  has  been  such  as  to  lay  it  down  as  a 
matter  of  positive  law  of  the  Court,  that  in  the  matter 
of  religious  education  great  and,  in  the  absence  of 
controlling  circumstances,  paramount,  weight  should 
be  given  to  the  expressed  or  implied  wishes   of  the 
deceased  Father.     It  was  contended  with  some  plau- 
sibility before  their  Lordships,  that  this  rule  had  its 
origin  in  the  statutory  power  of  English  Fathers  to 
appoint  Guardians  for  their  children. 

However  this  may  be,  their  Lordships  do  not  think 
it  necessary  or  desirable  for  the  determination  of  this 
case,  to  refer  to  or  rely  on  any  such  rule. 

The  Indian  Act  certainly  does  not  expressly  refer 
to  any  such  right,  and  appears  to  have  had  one  object 
in  contemplation,  the  protection  of  the  Infant  ward, 
and  to  have  given  the  Judge  (subject,  of  course,  to 
appeal)  the  power,  and  to  have  imposed  on  him  the 
duty,  of  doing  what,  in  his  judgment,  is  best  for  the 
Infant ;  and  no  other  power  or  duty. 

In  India^  however,  all,  or  almost  all,  the  great 
religious  communities  of  the  world  exist,  side  by  side, 
under  the  impartial  rule  of  the  British  Government. 
While  Brahmin,  Buddhist,  Christian,  Mahomedan, 
Parsee,  and  Sikh  are  one  nation,  enjoying  equal 
political  rights  and  having  perfect  equality  before  the 
Tribunal,  they  co-exist  as  separate  and  very  distinct 
communities,  having  distinct  laws  affecting  every 
relation  of  life.  The  law  of  Husband  and  Wife,- 
parent  and  child,  the  descent,  devolution,  and  dis- 
position of  property  are  all  different,  depending,  in 
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^^^  each  case,  on  the  body  to  which  the  individual  ig 
deemed  to  belong;  and  the  difference  of  religion 
pervades  and  governs  all  domestic  usages  and  sodil 
relations. 

From  the  very  necessity  of  the  case,  a  Child  in 
India^  under  ordinary  circumstances,  must  be  pre- 
sumed to  have  his  Father's  religion,  and.  his  corre- 
sponding civil  and  social  status;  and  it  is,  therefore, 
ordinarily,  and  in  the  absence  of  controlling  circam- 
stances,  the  duty  of  a  Guardian  to  train  his  lofoot 
ward  in  such  religion. 

What  are  the  facts  of  the  present  case  ?  Beyond 
all  question  the  Ward  was  the  Child  of  a  Christiai 
Father,  the  issue  of  a  Christian  marriage.  She  was 
left  an  infant  of  very  tender  years,  her  Father  being 
one  of  the  victims  of  the  great  outbreak  and 
massacre  at  Delhi  in  the  year  1857.  She  remained 
thenceforth  under  the  protection  of  her  Mother,! 
Lady,  apparently,  of  ancestry  not  Christian,  and 
with  no  great  knowledge  of  Christian  tenets,  or 
attachment  to  Christian.habits.  But  she  was  married 
to  a  Christian  in  a  Christian  Church,  and  does  not 
appear  to  have  professed  any  other  faith,  or  to  ban 
reverted  in  costume  or  customs  to  her  ancesbil 
faith  until  the  autumn  of  I867.  The  child  up  to 
that  time  had  certainly  been  brought  up  and,  so  far 
as  she  was  educated  at  all,  educated  as  a  Christian 
girl,  eating,  drinking,  and  associating  with  her 
Christian  cousins,  and  going  to  a  school. 

In  the  autumn  of  1867  this  occurred.  The  hooae 
of  the  Widow  became  the  house  of  one  John  Thamo 
Johnt  a  Clerk  of  inferior  grade  in  the  Judge's  Court, 
and  they  lived  and  cohabited  together  as  Husband 
and  wife,  John  Thomas  John  being  already  the  Hos* 
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(nod  ia   Christian    marriage  of  a  living  Chnstiau        '^^i- 
y/^e.     It  is  suggested  that  this  union  was  sanctified      GKiMHErt 
lod  l^lized  in  this  way — that  the  Widow  became  a        q^^^ 
Idahomedan,    that    John     Thomas     John  became   a 
Uahomedan,  and  that,  haviug  thus  qualified  himself 
or  the  enjoyment  of  polygamous  privileges,  he  con- 
ncted  in    Mahomedan    form   a  valid  Mahomedan 
narriage  with  the  Widow,  the  Appellant. 

The  High  Court  expressed  doubts  of  the  legality 
^this  marriage;  which  their  Lordships  think  they 
rere  well  warranted  in  entertaining. 

But  however  this  may  be,  their  Lordships  can 
ntertain  no  douht,  that  when  the  connection  be- 
:weeD  John  Thomas  John  and  the  Widow  was 
wmed,  whether  it  was  merely  adulterous  or  under 
Ibe  cover  of  a  Mahomedan  marriage,  the  home  was 
u  longer  a  fit  home  for  a  Christian  young  girl ;  and 
if  the  matter  bad  then  been  brought  to  the  notice  of 
tbe  Jadge,  it  would  have  been  his  plain  duty,  without 
khy,  to  find  a  more  suitable  home  and  guardianship 
Ni  what  had  become,  in  fact,  tbe  home  and  guar- 
^uship  of  John  Thomas  John.  The  matter  was  not, 
^ver,  brought  so  soon  as  it  ought  to  have  been 
0  tbe  attention  of  the  Judge. 

Some  relatives  interfered,  in  order  that  the  Child 
i^bt  be  sent  to  a  proper  school — a  proper  Christian 
cfaool ;  and  John  Thomas  John  and  his  alleged  Wife, 
nfesBing  to  yield  to  the  suggestion,  took  the  girl  in 
■Me,  1869,  up  to  Simla,  with  tbe  avowed  object  of 
liciog  her  at  a  Christiao  school  there.  They  now 
present  that  this  project  failed,  by  reason  of  the 
ri't  refusal  to  go  to  school ;  and  that  she  began  to 
press  a  preference  for  the  Mahomedan  religion, 
d  the  Oriental  mode  of  feminine  life  in  seclusion 
u  2 
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2^^  behind  the  purdah;  and  that  at  some  period  (the 
time  is  not  exactly  fixed)  a  Moulavie  was  introduced, 
who  confirmed  her  in  her  resolution  to  become  i 
Mahomedan.  The  young  lady,  who  by  this  time  had 
attained  the  age  of  fourteen  years,  or  thereabout, 
made  the  following  deposition : — 

**  I  know  Mr.  John.  I  first  knew  him  when  we 
came  to  MeeruU  and  for  the  past  two  years  know  him 
well.  No  one  has  ever  persuaded  me  to  be  a  Mussal* 
mani.  My  own  feelings  alone  have  prompted  me. 
I  wish  to  remain  a  Mussulman!.  I  would  not  be 
persuaded  to  become  a  Christian,  because  it  is  from 
my  own  conviction  that  1  am  a  Mussulmani.  I  am  io 
the  purdah  by  my  own  free  will.  I  went  up  to  Sink 
with  my  Mother  and  Mr.  John.  They  wished  me  to 
go  to  school,  and  pressed  me  very  much  to  go,  but  I 
would  not  consent.  I  heard  of  the  marriage  of  my 
Mother  to  Mr.  John  five  or  six  days  after  it  took 
place.  I  cannot  say  how  long  Mrs.  James  Skinmr 
has  known  of  the  marriage,  but  she  must  hare 
known  of  it  a  long  time,  as  they  have  lived  together 
for  two  years,  and  it  has  been  matter  of  notoriety. 
I  believe  all  Mrs.  Skinner^s  family  must  have  koowa 
of  it.  I  wish  to  return  to  my  Mother.  I  believe 
Mrs.  James  Skinner  to  be  a  Mussuhnaoi ;  Hn. 
Orde  to  be  a  Christian.  To  Counsel  for  Petitioners. 
— My  Mother  can  read  very  little — small  story 
Books  ;  but  she  cannot  read  Persian,  nor  write  at  iB. 
She  can  only  read  the  Urdu  in  print,  oot  the  writtet 
character,  excepting  very  good  text-hand.  I  have 
read  easy  Books  on  religion  in  Urdu,  but  not  studied 
them.  1  am  studying  the  Koran  with  a  Teacher. 
There  was  a  picture  of  my  Father,  and  there  were 
several  other  pictures ;  but  as  I  had  heard  that  it  wis 
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strictly  forbidden  to  keep  pictures  by  our  religion,  I,  ^!1l 
therefore,  destroyed  them  with  my  own  hands.  The  Skinner 
picture  was  on  paper  in  a  frame  with  glass.  It  was  ordb. 
destroyed  soon  after  we  returned  from  the  Hills.  I 
heard  that  to  keep  pictures  was  prohibited  after  my 
return  from  the  Hills,  from  a  Preacher,  a  Moulavie, 
who  came  to  the  House  and  preached  a  sermon.  No 
one  advised  me  otherwise.  I  had  long  thought  of 
becoming  a  Mussulmani,  but  when  I  was  young  did 
not  understand  the  different  religions ;  when  I  re- 
turned from  the  Hills  I  turned  my  attention  to  it, 
and  had  the  Preacher  called  to  preach.  Almost  all 
my  family  are  Christians.  I  have  had  no  intercourse 
during  the  last  six  or  seven  months  with  any  others 
who  are  Christians,  but  their  family  and  Mrs.  Benu. 
Since  I  have  been  in  their  House  I  have  not  had  any 
Letter  of  any  kind  from  Mr.  John.  I  had  some 
Letters  from  my  cousin  Sophy^  who  is  in  Calcutta^ 
and  Charlie,  which  were  on  my  table.  These  I  sent 
for.  Two  from  Charlie  I  sent  for  the  day  before  yes- 
terday,  which  were  old,  and  I  tore  them  up  ;  the  other 
from  Sophy  I  sent  for  yesterday,  and  showed  it  to 
Mrs.  AldwelL  The  two  from  Charlie  I  sent  for 
by  Achakrai^  and  the  one  from  Sophy  by  my  Ayah. 
To  Counsel  for  Petitioners. — I  know  Mrs.  Benu.  I 
have  seen  her  several  times  since  I  came  from  Simla. 
I  know  her  to  be  a  Christian.  This  evidence  was, 
with  the  consent  of  the  Counsel  on  both  sides,  and 
also  of  the  principal  parties,  though  the  questions 
and  answers  were  put  and  given  in  the  vernacular 
of  the  Country,  Urdu,  recorded  by  the  Court  in  Eng- 
lish, and  was  read  over  to  the  Witness  in  Urdu^  and 
by  her  acknowledged  to  be  correct.'* 

The  case  of  the  Appellant,  in  fact,  rested  on  this 
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2fJ^  deposition.  An  eloquent  appeal  was  made  to  their 
Lordships'  feelings  not  to  sanction  such  a  violatioa  of 
the  young  Lady's  present  religious  convictions  and 
natural  feelings  as  was  involved  in  tearing  her  from 
her  Mahomedan  home  and  Mother,  and  committing 
her  to  the  care  of  a  Christian  strange  Schoolmistress. 
The  Judges  of  the  High  Court,  however,  did  notthiok 
that  deposition  sufficient  to  induce  them  to  abstain 
from  making  in  July,  1870,  the  Order  for  theappcnnt* 
ment  of  the  Guardian,  which  would  have  been  the 
only  possible  Order  that  could  have  been  made  in 
1867. 

Their  Lordships  cannot  dissent  from  that  coodo- 
sion.  It  would  be  very  easy,  of  course,  for  a  Motbtf, 
under  such  circumstances,  to  procure  from  a  youtt|; 
Daughter  the  expression  of  a  wish  to  remain  with  her 
and  to  become  a  Mahomedan  like  her,  rather  than 
continue  a  Christian  and  go  to  a  strange  school;  and 
it  is  impossible,  in  their  Lordships'  judgment,  to  be- 
lieve that  in  the  interval  which  had  occurred  between 
the  visit  to  Simla  and  the  application  to  the  Court 
any  such  knowledge  of  the  differences  between  the 
two  religions  had  been  acquired,  or  any  such  settled 
conscientious  convictions  had  been  formed,  as  to  make 
it  really  likely  that  her  moral  and  religious  conditioa 
would  be  endangered  by  placing  her  where  she  shoold 
receive  the  secular  and  religious  instruction  and  trains 
ing  which  she  ought  to  have  long  previously  and 
without  interruption  enjoyed.  Their  Lordships  are^ 
therefore,  of  opinion,  that  the  Order,  in  so  far  as  it 
removed  the  Ward  from  her  Mother  and  alleged  step* 
father,  and  placed  her  under  a  Christian  Guardian, 
was  right,  and  that  is  really  the  only  matter  that  has 
been  brought  before  them. 
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Their  Lordships  will  humbly  report  to  Her  Majesty 
that  in  their  opinion  the  Order  of  the  High  Court 
ought  to  be  affirmed,  and  this  appeal  dismissed  with 
costs* 

This  recommendation  of  their  Lordships  is,  of 
course,  without  prejudice  to  any  application  to  be 
made  by  or  on  behalf  of  the  Ward  concerning  her 
future  position ;  and  considering  the  present  age  of 
the  young  Lady,  their  Lordships  think  it  would  be 
very  proper  for  the  Court  to  ascertain  for  itself  what 
her  present  opinions  and  wishes  are,  and  what,  having 
regard  to  those  wishes  and  opinions,  would  in  the 
present  state  of  things  be  best  for  her. 

Affirming  the  principle  of  the  Order,  their  Lord- 
ships feel  that  it  would  be  very  difficult  for  an  appel- 
late Tribunal  in  this  Country  to  interfere  without 
injury,  as  to  the  details  of  the  particular  guardianship 
and  scheme,  which  must  so  essentially  be  a  matter  of 
qtmsi  parental  discretion  to  be  exercised  on  the  spot 
by  those  best  acquainted,  or  best  able  to  acquaint  them- 
selves, with  all  the  circumstances,  and  their  Lordships 
disclaim  any  desire  so  to  interfere,  fiut  they  suggest, 
for  the  consideration  of  the  Court  in  India  in  similar 
cases,  that  while  selecting  a  School  (such,  for  exam- 
ple, as  Miss  Scanlan^s  in  this  instance)  it  would  be 
desirable,  where  practicable,  to  have  some  independent 
person  as  Guardian,  to  whom  the  Ward  could  apply, 
ia  whom  the  Court  and  the  Ward  could  confide, 
and  whose  duty  it  would  be  to  communicate  to  the 
Court  any  matter  which  might  arise. 
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In  re  Johnson's  Patent  (Willcox  &  Gibbs).* 


17th  June, 
1871. 

Exposition 
of  the  prin- 
ciples which 
regulate  the 
Judicial 
Committee  in 
recommend- 


XHIS  was  a  petition  of  Willcox  and  Oibbs,  both 
of  Virginia,  in  the  United  States  of  America^  and 
Regent  Street^  London^  Manufacturers  of  sewing 
machines,  for  a  prolongation  of  the  term  of  Letters 
Patent  dated  the  15th  of  July,  1857,  graated  to  J(M 
Henri/  Johnson^  of  Lincoln's  Inn  Fields^  for  an  in- 
to^exundthe  mention  of  "  Improvements  in  Sewing  Machines,'' 
term  of  Let-  being  a  communication  from  the  Petitioner,  G^'M9,of 
an  invention,  Virginia^  in  the  United  States  of  America. 
r^n^jl       The  petition  set  forth,  that  the  invention   com- 

a  communica-  *^  ' 

tion  from  a  prised  in  the  Letters  Patent  was  the  sole  invention 
siding  abroad,  of  the  Petitioner,  Gibbs,  after  great  personal  appli- 
cation and  considerable  expense,  and  that  such 
invention  was  of  great  utility  and  beneficial  to  the 
public ;  that  Johnson  applied  for  and  obtained  the 
grant  of  the  Letters  Patent  as  the  Agent  and  Trustee 
for  the  Petitioner,  Gibbs,  who  was,  at  the  date  of  the 
Decision  in  Letters  Patent,  entitled  to  the  whole  beneficial 
pj^a*'  interest  therein  ;  that  the  Petitioner,  Willcox,  was, at 
Moore's  P.  C.  \}^q  jate  of  the  Letters  Patent,  engaged  in  the  mano- 
49)  approved   facture  and  sale  of  sewing  machines  ;  that  in  AprS, 

of. 

Poole's 
Patent  (4 
Moore's  P.  0. 
Cases  (N.S.), 
452)  obserred 
on. 

Where 
there  were 


who  had 
previously  to 
the  English 
Patent  taken 
out  a  Patent 
for  the  same 
invention  in 
a  Foreign 


1866,  a  Joint  Stock  Company  was  formed,  under 
the  laws  of  the  State  of  New  York,  in  the  Unittd 
States  of  America,  mih  the  title  of  "The  fVUIco^ 

*  Present : — Sir  Robert  Phillimore  (Judge  of  the  High  Court  of 
Admiralty),  Sir  Joseph  Napier,  Bart.,  The  Lord  Justice  James,  and 
The  Lord  Justice  Mellisb. 


several  Oppo 

nents  ;  on  dismissing  the  petition  a  lump  sum  was  awarded  the  Oppo- 
nents, to  be  divided  pro  ratd  for  costs. 
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Oibhs  Sewing  Machine  Company,"  of  which  the  ^^^i. 
Petitioner,  fVillcos,  was  President,  to  which  Com-  In  rt 
pany  the  entire  business  of  manufacturing  and  selling  patent* 
the  machines  was  transferred  ;  that  the  advantages  (Wn,Lcox  h 
secured  by  the  use  of  the  invention  were,  firstly, 
simplicity  of  construction  in  the  manufacture  of 
sewing  machines  working  with  one  thread  ;  secondly, 
certainty  in  operation,  an  essential  feature  in  such 
sewing  machines ;  thirdly,  much  greater  rapidity  in 
operation,  thus  effecting  great  economy  in  the  time 
of  the  Operator  and  in  the  wages  account  of  the 
Manufacturer ;  fourthly,  greater  simplicity  of  opera- 
tion, thus  largely  extending  the  usefulness  of  sewing 
machines  among  all  classes,  particularly  in  families, 
and  greater  economy  for  trade  purposes  in  permitting 
the  employment  of  less  skilful  operatives;  fifthly, 
greater  readiness  to  accomplish  work  without  trouble- 
some preparation,  thus  rendering  machine  work 
possible  in  many  cases  where  it  had  not  been  before; 
sixthly,  superiority  of  product  over  all  other  single- 
thread  machines  in  strength  and  reliability  of  seam, 
and  over  what  are  known  as  lock-stitch  machines  in 
the  strength  and  elasticity  of  seam  and  its  capability 
of  being  removed  without  injury  to  the  fabric,  and 
over  the  double-loop  stitch  in  making  a  seam  the 
reverse  of  which  is  much  more  sightly  and  less 
liable  to  be  worn  off  in  ironing  and  wear ;  seventhly, 
it  secured  greater  durability  than  any  prior  sewing 
mechanism  by  reducing  the  reciprocating  movement 
common  to  other  sewing  machines  to  a  simple  con- 
tinuous  rotary  movement,  whereby  the  jar  and  conse- 
quent rapid  wear  and  derangement  is  avoided.  That 
it  also  secured  silent  operation,  perfect  silence  so  far 
as  the  operation  of  the  revolving  looper  is  concerned, 
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,}^^      while    the    stitch-forming    apparatus   in    all    other 

In  re  ^      Systems  produces  more  or  less  noise  when  in  opera- 

Patekt*     tion^    The  petition  then  stated,  that  owing  to  heavy 

^^GiMsf  *   litigation   and   mismanagement   of  the   business  in 

England,  the  patent  had  been,  until  during  the  last 

three  years,  almost  wholly  unproductive,  and  prayed 

for  a  further  extension  of  the  term  of  the  Letters 

Patent  for  seven  years. 

It  appeared  that  Letters  Patent  for  the  same  inven- 
tion had  been  taken  out  in  America^  in  France,  and  io 
Belgium. 

Caveats  were  entered  and  objections  filed,  which, 
in  substance,  stated  that  Johnson  was  not  the  actual 
Inventor,  but  only  the  importer  of  ao  invention 
introduced  in  England  by  a  communication  from  a 
Foreigner  residing  abroad ;  that  the  original  Foreign 
patent  had  expired,  or  was  about  to  expire,  and  that 
the  French  and  Belgian  patents  had  expired  or 
become  de  facto  or  de  jure  void;  that  no  machine 
had  ever  been  made  by  the  Patentee  or  his 
assigns  in  this  Country  ;  and  that  the  patent  was 
wholly  and  solely  for  the  benefit  of  the  Manufac- 
turers in  America.  It  was  further  objected  that  the 
machine,  the  subject  of  the  patent,  could  be  made 
cheaper  in  this  Country,  and  that  the  results  of  the 
manufacture  abroad  had  been  to  increase  the  price  of 
the  machine,  and  it  was  stated  that  very  large  profits 
had  been  made  by  the  manufacture  and  sale  of  the 
machines,  and  that  the  Petitioners  had  been  unwilling 
to  grant  licences  to  make  the  machines,  but  were 
desirous  of  retaining  the  monopoly  in  their  own 
hands,  and  by  vexatious  suits  and  law  proceedings 
had  done  great  injury  to  persons  engaged  in  the 
sewing  machine  trade. 
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Mr.  Grove,  Q.C.,  Mr.  Webster,  Q.C.,  and  Mr.      ^^f^L 
Lawaon,  for  the  Petitioners :—  /n  rt 

J0HN80H*8 

Patbht 

Referred  to  the  following  cases  as  illustrating  the  (Willooz  h 
general  principles  which  regulate  the  Judicial  Com-  Q»»)- 
mittee  in  recommending,  in  their  discretion,  an  exten- 
sion of  the  term  of  Letters  Patent,  founded  on  a 
communication  from  a  Foreigner  abroad  who  had 
taken  out  a  Foreign  Patent  anterior  to  the  English 
Patent :  In  re  NewtorCs  Patent  (a)  ;  In  re  Newton* s 
Patent  (Jb)  ;  In  re  Betts'  Patent  (c) ;  In  re  HilVs 
Patent  {d) ;  In  re  Poole's  Patent  {e). 

And,  as  to  the  deduction  in  taking  the  accounts  of 
a  Manufacturer's  profits,  where  the  Patentee  was  a 
Manufacturer  of  the  patent  article,  the  cases  of  In  re 
Hardy's  Patent  {/) ;  In  re  Qalloway's  Patent  (jf) ; 
and  In  re  Muntz's  Patent  (A)  were  cited. 

Mr.  Aston,  Mr.  A.  Charles,  and  Mr.  Benjamin, 
appeared  for  the  Opponents,  and 

Mr.  Archibald,  for  the  Crown,  but    were   not 
called  on. 

Their  Lordships'  judgment  was  delivered  by 

The  Lord  Justice  Jambs  : — 

Their  Lordships  will  not  trouble  you,  Mr.  Archibald^ 
or  the  other  Counsel. 

(a)  14  Moore*s  P.  G.  Cases,  166. 

(6)  15  Moore's  P.  0.  Cases,  176. 

(c)  1  Moore's  P.  C.  Cases  (N.  S.),  49.  (d)  Ibid.  268. 

(#)    4  Moore's  P.  C.  Cases  (N.S.),  462. 

(/)  6  Moore's  P.  C.  Cases,  441. 

ig)  1  Web.  Pat.  Cases,  729.        (h)  2  Web.  Pat.  Casts,  120. 
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^^^^J^  Their  Lordships  having  had  time  to  consider  the 

Jn  re        matter  have  come  to  the  conclusion,  that  the  facts  are 

Pateiit      really  not  sufficient  in  this  case  to  make  it  their  dotj 

^^GiBBs?  *   ^^  recommend  Her  Majesty  to  grant  an  extension  of 

the  term  of  this  Patent. 

The  principles  upon  which  this  Board  deals  with 
applications  of  this  nature  are  so  well  expressed  by 
Sir  John  Coleridge  in  In  re  HiWs  Patent  (a),  that  I 
think  it  may  be  as  well  to  repeat  them  here.  Their 
Lordships  there  say  (b) :  "  It  may  be  collected  from 
what  has  been  already  said,  that  in  determiniog 
whether  to  recommend  the  prolongation  of  a  patent 
or  not,  even  where  the  claim  to  a  first  discovery,  and 
the  beneficial  nature  of  that  discovery,  are  both 
conceded,  it  will  be  still  proper  to  consider  both  the 
degree  of  merit  as  Inventor,  and  the  amount  of  benefit 
to  the  public  flowing  directly  from  the  invention.  A 
monopoly  limited  to  a  certain  time  is  properly  the 
reward  which  the  law  assigns  to  the  Patentee  for 
the  invention  and  disclosure  to  the  public  of 
his  mode  of  proceeding.  Whether  that  term  shall 
be  extended,  in  effect  whether  a  second  patent  shall 
be  granted  for  the  same  consideration,  and  the  enjoy- 
ment by  the  public  of  its  vested  right  be  postponed, 
is  to  depend  on  the  exercise  of  a  discretion,  judicial 
indeed,  yet  to  be  influenced  by  every  such  circum- 
stance as  would  properly  weigh  on  a  sensible  and 
considerate  person  in  determining  whether  an  extra- 
ordinary privilege,  not  of  strict  right,  but  rather  of 
equitable  reward,  should  be  conferred.  Now,  a  per- 
son may  be  an  Inventor  within  the  legal  meaning  of 
that    term — no   one  before  him  may  have  made  or 

(a)  1  Moore's  P.  C.  Cases  (N.S.),  268.  (b)  Ibid.  364. 
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1871. 


disclosed  the  discovery  in  all  its  terms  as  described 
in  his  specification — but  this  may  have  been  the  ^^^^^ , 
successful  result  of  long  and  patient  labour,  and  of  Patent 
great  and  unaided  ingenuity,  without  which,  for  all  ^^,3^?  * 
that  appears,  the  public  would  never  have  had  the 
benefit  of  ihe  discovery  ;  or  it  may  have  been  but  a 
happy  accident  or  a  fortunate  guess  ;  or  it  may  have 
been  very  closely  led  up  to  by  earlier,  and  in  a  true 
sense  more  meritorious,  but  still  incomplete  experi- 
ments. Different  degrees  of  merit  must  surely  be 
attributed  to  an  Inventor  under  these  different  cir- 
cumstances. The  moral  claim  to  an  extension  of  the 
term  may  in  this  way  be  indefinitely  varied,  accord- 
ing as  the  circumstances  approach  nearer  to  one  or 
the  other  of  the  above  suppositions.  The  same 
principle  will  apply  to  the  considerations  of  benefit 
conferred  on  the  public.  The  extent  oi  the  benefit 
conferred  must  vary  in  each  case  with  the  circum- 
stances. The  principal  question  always  is,  has  the 
individual  Patentee,  under  all  the  circumstances, 
received  what  in  equity  and  good  conscience  may  be 
considered  a  sufficient  remuneration  ?" 

A  good  deal  of  argument  before  us  was  addressed 
to  the  consideration  of  cases  which  are  supposed  to 
be,  and  which  appear  to  some  extent,  conflicting,  as 
to  its  being  within  our  power  legally  to  extend  the 
terms  of  the  Letters  Patent,  even  if  we  should  be 
disposed  to  consider  the  circumstances  sufficient  to 
induce  us  to  make  a  favourable  recommendation. 
Their  Lordships  do  not  think  it  necessary  to  go  into 
any  detailed  examination  of  these  cases,  but  they  are 
satisfied  to  adopt  the  rule  as  laid  down  in  Betts^ 
Patent  (a),  which  is  one  in  which   the  matter  under- 

(a)  1  Moore's  P.  C.  Cases  (N.S.),  49. 
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1^71.        went  the  fullest  consideration,  and  they  are  satisfied 

In  re       that  the  decision  in  that  case  was  a  right  decisioo, 

Patent  '    namely,  that  an  English  Patentee  obtaining  a  patent 

(WiLLoox  &   abroad  for  his  invention,  in  addition  to  his  English 

patent,  that  the  English  Patentee  is  in  no  sense  to  be 

prejudiced  either  with  respect  to  his  original  pateati 

or  with  respect  to  any  application  which  be  may  be 

advised  to  make  for  a  renewal  of  it. 

Their  Lordships  are  also  of  opinion,  that  an 
English  Patentee  who  has  obtained  a  patent  firom 
abroad,  may  make  out  a  case  for  a  prolongation  of 
his  patent,  but  they  must  have  regard  to  all  the  dr* 
cumstances  of  the  case.  They  must  have  regard  to 
the  antecedent  circumstances,  the  effect  of  which  the 
Legislature  itself  has  thought  of  so  much  importaaoe 
as  to  make  it  absolutely  impossible  for  the  Crown  in 
some  cases  to  grant  a  renewal  of  a  patent,  or  even  to 
extend  a  patent  beyond  the  duration  of  the  Foreign 
patent,  whether  the  invention  is  in  its  origin  and 
domicile  a  Foreign  invention  or  an  English  invention, 
and  that  difference  their  Lordships  think  they  must 
have  regard  to  in  considering  this  application.  Now, 
beyond  all  question,  here  the  origin  and  domicile  of 
this  invention,  and  of  the  patent  and  of  the  manu- 
facture protected  by  it,  are  American.  If  the 
Commissioner  in  America  had  not  in  the  exercise  of 
his  discretion  thought  fit  to  prolong  the  term  of  the 
Letters  Patent,  then  the  English  Letters  Patent  would 
necessarily  have  come  to  an  end,  and  it  would  not 
have  been  within  the  power  of  the  Crown  to  have 
granted  a  renewal  or  extension  of  the  term  for  which 
the  patent  was  originally  granted.  So  if  the  French 
patent  or  the  Belgian  patent  had  been  taken  oat 
before  the  English  patent — it  being  a  mere  accident 
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which   was  first  in   point   of  date — it  would   have      .J^^il^ 
been  impossible  to  have  granted  a  renewal   of  this        Jnre 
patent,  and  to  extend   the  length  of  the   term   for      Patbnt 
which  the  Foreign  patent  taken  out  first  would  have   ^^qj^J^  * 
existed. 

Then  we  have  to  consider  under  these  circumstances 
whether,  with  respect  to  the  Foreign  patent  so  situated, 
we  ought  to  recommend  Her  Majesty  to  grant  a 
renewal  ? 

What  are  the  merits  of  the  case  ?  The  merits  of 
the  case,  so  far  as  regards  the  English  patent, 
appear  to  their  Lordships  to  be  nil.  The  Patentee, 
by  taking  out  a  patent  in  England,  has  in  effect 
secured  to  himself  a  monopoly  during  a  period  of 
fourteen  years  of  the  sale  of  articles  manufactured  in 
America,  and  exported  from  America  here,  which 
would  have  been  manufactured  there  and  exported  to 
this  Country  quite  in  the  same  way  if  no  English 
Patent  had  been  taken  out,  but  with  this  difference, 
that  the  Patentee  would  not  have  had  the  monoply  of 
his  patent,  and  would  not,  therefore,  have  had  any 
opportunity  of  securing  the  monopoly  of  prices. 
The  merits,  therefore,  so  far  as  regards  the  introduc- 
tion of  the  invention  into  this  Country,  seem  to  their 
Lordships  to  be  nothing. 

As  regards  the  merits  of  the  invention  itself,  we 
take  it  to  deserve  fully  all  that  was  said  in  its  favour 
by  Mr.  Orove.  The  merits,  so  far  as  respects  the 
Patentee,  seem  to  their  Lordships  to  be  sufficiently 
illustrated  by  the  fact  that  the  Patentee  has  had  a 
monopoly  of  fourteen  years  in  this  Country,  and  has 
also  had  a  monopoly  of  fourteen  years  in  America^ 
which  has  been  extended  in  America^  possibly  upon 
considerations  peculiar  to  America^  with  regard  to 
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^^^iSJI;^     the   benefit   that   the   Patentee   has   bestowed  upon 
In  re  ^     American  Manufacturers,  for  a  further  term  of  seven 

Johnson's  tt     i         i      i  i      •  •     tt.  j  • 

Patent  years.  He  has  had  a  monopoly  in  Prance  and  in 
^GibmT*  Belgium.  Their  Lordships  think  such  monopolf 
is  a  sufficient  reward  for  the  invention,  great  as  it 
is,  as  far  as  England  is  concerned,  although  the 
American  Commissioner  appears  to  have  thought  it 
proper  to  grant  a  further  extension  in  America^ 
having  regard  to  whatever  may  have  been  the  con* 
siderations  applicable  to  the  peculiar  circumstances 
in  that  Country. 

Their   Lordships    have  had  before  them  the  ac- 
counts;  and,  taking  the  accounts  exactly  as  stated 
by  the  Petitioners  themselves,  it  appears  that  tbqr 
have  made  upon   the   English  business   a    profit  of 
£7,000,  with  a  reduction  of  £1,580,  making  £5,400, 
upon   the  accounts   as   taken    by   him,    and  which 
their  Lordships  have  had  no  opportunity  of  hearing 
commented   upon   by   the    Opponents.     The    profit 
of  the  American  business  is  stated  to  be  £16,000^ 
with   respect   to  which  their  Lordships   think  that 
is  a   very  large  sum,   even    for    an    invention  of 
the   importance   which   Mr.    Qrove   has    described, 
which  is   not  the  invention  of  the  sewing  machine 
itself,  nor  of  the  principle  of  the  sewing  machine; 
but  the  improvement  of  a  very  ingenious  Inventor, 
who  has  added  to  it  an  addition — a  very  ingenious 
mechanical  contrivance — by  which  a  better  seam  is 
produced,  and  by  which  it  is  produced  noiselessly. 
No   doubt   it   is   a  matter  of   considerable    impor- 
tance, but  the  profits  are  said  to  be  profits  of  the 
Manufacturers ;    and    that    their    Lordships   ought 
to   take  that  into  consideration.     Upon   that   point 
their  Lordships  will  refer  to  what  was  laid  down  by 
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Lord  Cairns  in    Saxhy's  Patent  (a),  in  which  his      ^J^^ 
Lordship  says :    '*  It  has   been  decided,  more  than        in  re  ^ 
once,  by  this  Committee,  that  where  a  Patentee  is      Patbut 
also  the  Manufacturer,  the  profits  which  he  makes  as    ^q^:  * 
Manufacturer,  although  they  may  not  be  in  a  strict 
point  of  view  profits  of  the  patent,  must  undoubtedly 
be  taken  into  consideration  upon  a  question  of  this 
kind,''  and  that  ''  the  possession  of  the  patent  virtually 
secures  to  the  Patentee  his  power  of  commanding 
orders  as  a  Manufacturer."     That,  as  it  appears  to 
their  Lordships,  is  really  an  exact  description  of  the 
present  case,  and   is   a  point   intimately  connected 
with   the   Manufacturer,  that  the  possession  of  the 
patent  has  brought  to  the   Patentee   the  power   of 
commanding  orders  as  a  Manufacturer. 

It  was  again  suggested  to  their  Lordships  that  they 
ought  not  to  take  into  consideration  any  of  the  profits 
made  in  America^  and  reference  was  made  to  Poolers 
Patent  {b).  Their  Lordships  desire  it  to  be  under- 
stood that  that  case  is  not  to  be  considered  as  laying 
down  any  general  rule  of  law.  Whatever  may  have 
been  the  peculiar  circumstances  of  that  case,  in 
which  their  Lordships,  exercising  their  discretion, 
thought  fit  not  to  take  into  account  the  American 
profits,  that  is  not  to  be  considered  as  laying  down 
any  general  rule.  Their  Lordships  are  of  opinion, 
that  where  the  question  to  be  considered  is,  whether 
an  invention  has  been  sufficiently  remunerative  or 
not,  in  taking  into  consideration  the  remuneration 
received,  they  must  have  regard  to  the  remuneration 
which  the  invention  has  brought  in  to  the  Patentee, 

(a)  7  Moore'8  P.  C.  Cases  (N.S.),  82 ;  S.  C.  Iaw  Rep.  3  P.  C. 
295. 

(h)  4  Moores  P.  C.  Cases  (N.S.).  452. 
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^^      or  the  person  who  claims  the  right  of  the  Patentee, 
In  re  ^     whether  it  be  in  one  Country  or  another. 
Patent  Their  Lordships,  therefore,  are  of   opinion,  that 

^"^0^^^  ^  *^^y  c^'^'^ot  ^^  tbis  case  recommend  Her  Majesty  to 
extend  the  term  of  this  patent. 

Mr.  Archibald  called  their  Lordships'  attention  to 
the  frame  of  the  petition,  and  to  the  inconvenience, 
in  consequence  of  the  petition  not  fully  stating  the 
facts  in  respect  to  the  Foreign  patents,  merely  re- 
ferring to  them,  and  of  the  necessity  of  a  rule  being 
laid  down  that  a  clear  statement  should  be  made  in 
the  petition  in  applications  of  this  nature. 

The  Lord  Justice  James  : — 

Their  Lordships  entirely  concur  in  that  view,  and 
are  obliged  to  you  for  drawing  their  attention  to  it 
They  think  it  very  desirable  that  in  petitions  of  this 
nature  every  matter  applicable  to  the  patent  should 
be  stated. 

Upon  the  application  for  costs  of  the  Opponents, 
The  Lord  Justice  James  : — 

Their  Lordships  are  of  opinion,  that  in  this  case^ 
with  regard  to  costs,  they  will  follow  the  rule  applied 
in  HilVs  Patefit  (a) — a  case  in  which  their  Lordships 
directed  that  a  lump  sum  for  costs  should  be  divided 
among  the  Opponents,  to  save  the  expense  and  tlie 
delay  of  a  formal  taxation ;  and  their  Lordships 
direct  that  the  sum  of  £500  be  distributed  amon^ 
the  Opponents  for  costs. 

(a)  I  Moore's  P.  C.  Cases  (N.S.),  271. 
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In  re  Pitman's  Patent.* 


S  was  an  application  by  Cowles,  the  Assignee      ^'h?®^' 
Patentee,  Pitman,  for  an  extension  of  the  term       v^%^ 
;ters  Patent,  dated  the  6th  of  October,  1857,  co^endT' 
invention  of  "  Improvements  in  the  apparatus  Jj^^  *o  *^®  ^ 

ft  i.         Crown  for  the 

ikmg  Candles  and  other  analogous  manufac-  prolongation 
a  communication  from  abroad.'*     The  petition  If  jjt^^ 
th,  that  Pitman  vfSiS  the  true  and  first  Inventor  Pa^n*"", 

matter  of 

gland,  and  described  the  nature  of  the  inven-  discretion  in 
rhich  was  of  great  merit ;  that  the  Petitioner  oomi^ttee,  it 
practical  Candle  manufacturer  of  long  expe-  |?inapera- 

r  or       tivelj  neces- 

who  came  over  from  America  for  the  purpose  aary  that  the 

,,       .  .•         •    ^  x«      1  -L-         •      petition  for 

gmg  the  mvention  mto  practical  operation  in  iuch  proion- 
ountry  and  had  experienced  great  diflScullies  ft^^te^airi^^^^ 
msiderable  opposition  from  Candle   Manufac-  and  fuller 
and  workpeople,  who  objected  to  the  substi-  relating  to 
of  machinery  for  handwork;  that  the  Letters  Ji®omu!k)n 
had  been  assigned  by  Pitman  to  one  Stain-  to  do  so  is 
and  another,  and  afterwards  sold  by  them,  with  i^^t^t 
r  patent,  to  the  Petitioner,  in  trust  for  himself  _  ^^®^*  *^* 
tiers,  for  the  sum  of  £400 ;  to  the  extent  of  an  omitted  to 
t  of  one  fifth  share  for  himself  and  four  fifths  R?ton?wU'"' 

in  foot,  a 

aent : — Sir  James  William  Colvile,  Sir  Montague  Edward  tion  from  a 

ind  Sir  Robert  Porrett  Collier.  Foreigner 

living  abroad, 
who  had  pre- 
viously to  the  English  Patent  patented  the  same  invention  in  America, 
and  that  the  American  Patent  had  expired,  though  afterwards  renewed 
in  Ameri4;a,  the  Judicial  Committee,  in  the  circumstances,  refused  the 
application. 

X  2 


294  CASES  BEFORE  THE  PRIVY   COUNCIL. 

J^Ti^       shares  for  the  benefit  of  the  other   parties;    that, 
In  re        owing  to  the  difficulties  met  with  and  expenses  in- 
Patmt!     curred  by  the  Petitioner  in  his  exertions  to  bnng  the 
invention  into  general  use,  he  bad  not  received  any 
.adequate  remuneration  for  the  labour,  tiaie,  and  capi- 
tal he  had  expended  ;  and  he  prayed  for  an  extensioii 
of  the  term  of  seven  years. 

Sir  John  Karslake,  Q.C.  (with  whom  was  Mr. 
Aston),  for  the  Petitioner : — 

From  his  opening  address,  it  appeared  that  the 
patent  was  a  Foreign  invention  for  which  Letters 
Patent  had  been  granted  in  America  previous  to  the 
English  Patent,  and  that  the  American  patent  bad 
expired,  but  was  said  to  have  been  afterwards  renewed 
for  seven  years,  and  that  such  extended  term  woold 
expire  on  the  6th  of  Augtcst,  1876;  which  facts  weie 
not  stated  in  the  petition.  It  was  submitted  that  an 
Assignee  of  a  Patentee  could  apply  for  an  extension: 
In  re  Morgan^s  Patent  {a) ;  In  re  RusselTs  Pateid 
(ft);  and  Statute,  7th  &  8th  Vict.  c.  69,  s.  4. 

Mr.  Archibald,  for  the  Crown,  interposed  : — 

There  are  two  radical  objections  to  the  hearing  of 
this  application  for  a  prolongation  of  the  patent 
First,  it  is  submitted,  that  this  Tribunal  has  no  power 
to  prolong  the  terms  of  the  patent  in  the  circom- 
stances  disclosed  in  this  application.  1  he  Patentee 
was  not  the  original  Inventor.  The  English  Patent 
was  founded  on  a  communication  from  a  Foreigner 
living  abroad,  who  had  previously  taken  out  in 
America  a  patent  for  this  very  same  invention,  which 

(a)  1  Web.  Pat.  Bep.  738.      ih)  Q  Moore's  P.  C.  Gases,  496. 
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is   now  subsisting :    In  re  Normand^s  Patent  {a).     .  ^^^^'  ^ 
Secondly ;  no  statement  or  averment  appears  in  the     p/*|^^»g 
petition  of  the  material  fact  of  the  patent  being  a      Patent. 
Foreign  one,  patented  in  the  first  instance  in  America^ 
and  communicated  to  the  Patentee  in  England.    [Sir 
Montague   Smith  : — The  petition  would  lead   the 
Court  to  suppose  that  the  American  patent  was  taken 
out  after  the  English  patent.]     The  omission  to  state 
the  true  facts  in  the  petition  is  fatal :  In  re  Clark's 
Patent  {h)\  In  re  Johnson's  Patent  {fVillcox  ^  CUbbs* 
Sewing  Machine)  (c). 

•  Sir  James  Colvile  :— 

In  this  case  a  preliminary  objection  has  been  taken 
on  the  part  of  the  Crown  to  the  further  hearing  of 
this  application,  on  the  ground  that  the  petition  does 
not  state  those  facts  which  it  was  material  to  state, 
touching  the  existence  or  supposed  existence  of  the 
Foreign  patent.  Their  Lordships  have  to  observe  that 
this  is  certainly  not  a  new  objection — that  a  similar 
omission  was  brought  to  the  attention  of  the  Court 
in  the  case  of  Johnson's  Patent  ( JVillcox  Sf  Gtbbs* 
Sewing  Machine) ;  and  although  the  decision  in  that 
case  did  not  turn  upon  that  point,  as  a  decision 
adverse  to  the  application  had  there  been  pronounced 
upon  other  points,  yet  the  Lord  Justice  James,  who 
was  speaking  in  the  name  of  their  Lordships,  stated, 
that  they  entirely  concurred  in  the  view  there  stated, 
that  they  were  obliged  to  Mr.  Archibald  for  drawing 

(a)  6  Moore's  P.  C.  Cases  (N.S.),  477 ;  S.  C.  Law  Rep.  8  P.  0. 
193. 

(b)  7  Moore's  P.  C.  Gases  (N.S.),  U6S ;  S.  C.  Law  Rep.  8  P.  C. 
426. 

(c)  Ante,  p.  382. 
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^J^Ji;^     their  attention  to  it,  and  that  the  Committee  thought 
In  ft       it  very  desirable  that  petitions  of  this  nature  should 

Pitman's 

Patbht.  State  everything  belonging  to  the  patent  fsdrly  and 
fully.  No  doubt  their  Lordships  did  not  lay  down 
any  rule  to  the  elSect  that  a  petition  which  failed  in 
that  respect  should,  therefore,  be  dismissed  ;  bat,  so 
far  as  it  went,  it  laid  down,  that  it  was  only  the  appli- 
cation of  the  general  rule  which  has  always  prevailed 
here,  and  which  is  particularly  mentioned  in /it  reCUoKt 
Patent  (a) ,  that  *'  a  Petitioner  seeking  the  grace  and 
favour  of  the  Crown  is  bound  to  strict  truth  and  to 
the  utmost  candour  and  frankness,  to  uberrima fd^^ 
in  his  statement/' 

In  the  present  case,  it  appears  to  their  Lordships, 
that  there  were  peculiar  reasons  why  the  circum- 
stances relating  to  the  American  patent  should  appear 
upon  the  face  of  the  petition.  The  patent^  in  fed, 
had  expired.  It  is  said  it  has  been  renewed.  It  is 
desirable  that  those  who  come  to  oppose  the  patent 
should  know  the  precise  circumstances  and  the  pos- 
sible conditions  upon  which  that  renewal  was  granted, 
and,  therefore,  it  does  appear  to  their  Lordships  that 
this  was  eminently  a  case  in  which  the  suggestions  of 
Mr.  Archibald^  in  In  re  JohnsorCs  Patent  (  WiHcas  tf 
Gihbs'  Sewing  Machine),  approved  by  their  Lordships, 
should  have  been  followed,  and  that  there  should 
have  been  a  full  disclosure  of  all  the  circumstances 
relating  to  the  American  patent.  Their  Lordships 
wish  it  to  be  understood,  that  for  the  future  this 
Committee  will  invariably  act  upon  that  principle.  If 
they  had  any  doubt  upon  this  case  they  would  have 
been  unwilling  to  decide  it  adverse  to  the  Petitioner 

(a)  7  Moore's  P.  C.  Coses  (N.S.),  266 ;  S.  C.  Law  Rep.  8  P.  C. 
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upon  that  point,  because,  as  Mr.  Aston  observed,  the      >35^ 
particular   application  of  the   general  rule   may  not        inre^ 
have  been  known  to  the  profession  at  large,  but  their      Patsmt. 
Lordships,  after  considering  the   opening  statement 
and  the  petition,  have  clearly  come  to  the  conclusion 
that  it  would  be  impossible  to  support  this  applica* 
tion  upon  its  merits. 

The  general  object  of  the  statutable  jurisdiction  of 
this  Committee,  in  respect  to  advising  an  extension 
of  the  terms  of  the  Lietters  Patent,  it  is*  hardly 
necessary  to  state,  is  the  reward  to  the  Inventor,  in 
cases  where  there  has  been  extraordinary  merit  in. 
the  invention,  but  where,  from  circumstances,  he 
has  failed  to  reap  any  adequate  remuneration  for  his 
invention  during  the  currency  of  the  term  of  the 
Letters  Patent.  There  are,  no  doubt,  cases  in  which 
their  Lordships  have  granted  applications  by  the 
Assignees  of  the  Patentee  for  extension  of  the  term» 
and  have  also  considered,  in  some  respects,  the  ex- 
penses incurred  by  the  Assignee  in  bringing  the 
patent  into  notice,  and  for  the  merit,  as  it  may  be 
said,  of  the  Assignee  in  patronizing  the  Patentee,  and 
in  pushing  the  Patent  into  notice  ;  but  the  general 
rale  which  their  Lordships  entertain  in  applications 
on  the  part  of  Assignees,  is,  as  was  stated  by  Lord 
brougham  in  Morgan's  Patent  (a),  that  by  so  doing, 
^  they  are,  though  not  directly,  yet  mediately,  and 
consequentially,  as  it  were,  giving  a  benefit  to  the 
Inventor,  because  if  the  Assignee  is  not  remunerated 
at  all,  it  might  be  said  that  the  chance  of  the 
Patentee  of  making  an  advantageous  conveyance  to 
the  Assignee  would  be   materially  diminished,   and 

(a)  1  Web.  Pat.  Rep.  738. 
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^^^^  consequently,  his  interest  damnified.  For  this 
In  re  ^  rcason,  consideration  has  been  given  to  the  claims  of 
Patent^  ^^^  Assignee  who  has  an  interest  in  the  patent/'  It 
has  been  the  practice  of  this  Tribunal  in  cases  in 
which  an  application  of  this  kind  on  the  part  of  an 
Assignee  has  been  granted  to  impose  conditionsi 
whereby  a  proportion,  at  least,  of  the  benefits  to  be 
derived  from  the  patent  should  go  to  the  origiDal 
Inventor  :  In  re  RasseWs  Patent  (a). 

In  this  case,  however,  their  Lordships  find  that  the 
original  Patentee  is  now  entirely,  as  it  were,  out  of 
the  case.  The  English  Patentee,  Pitman^  was  merely 
a  person  to  whom  the  invention  claimed  for  had  beea 
communicated  by  the  American  Patentee ;  he  took 
out  the  patent  here,  he  found  that  he  could  not 
profitably  work  it — he  seems  to  have  assigned  it  back 
to  Mr.  Stainsthorpe^  the  original  and  foreign  Inventor, 
and  to  another  person,  and  they  again  assigned  it  for 
the  small  sum  of  £400,  in  1864,  to  certain  persooB, 
of  whom  the  present  Applicant  is  one  ;  and,  as  it  is 
stated,  wholly  for  the  benefit  of  himself.  It  further 
appears  that  since  that  assignment,  which  really  was 
more  in  the  nature  of  a  commercial  speculation  than 
anything  else,  they  have  made  a  profit  of  nearly 
£3,000.  In  the  case  of  MorgarCs  Patent,  to  which 
we  have  already  alluded,  Lord  Brouj/ham  said,  '*  It 
appears,  therefore,  to  their  Lordships,  in  considering 
whether  any  additional  term  should  be  granted  to 
them,  that  this  amount  they  have  made,  is  a  very 
reasonable  amount  for  anything  they  have  a  right  to 
expect.  So  much,  then,  as  to  the  claim  of  the 
Assignees  mediately  to  the  interest  of  the  Patentee," 

{a)  3  Moore's  P.  G.  Cases,  406. 
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and  their  Lordships  came  to  the  conclasion  that  if       ^^"^^^ 
they  were  to  listen  to  such  considerations  as  were  put        In  rt 

^^WVf  A  Iff   fl 

forward,  the  renewal  of  a  Patent  would  become  a      Patbht. 
mere  matter  of  commercial  speculation,  and  that  it 
would  be  almost   impossible,  in  any  case,  to  refuse 
such  renewal. 

Their  Lordships,  acting  upon,  and  adopting  very 
much,  the  reasons  of  their  Lordships  in  the  recent 
case  of  Johnson*s  Patent  ( Willcox  Sf  Oibbs*  Sewing 
Machine),  which,  in  some  respects,  very  closely 
resembles  this  case,  come  to  the  conclusion,  that 
upon  the  opening  statement  no  ground  whatever  has 
been  made  on  which  they  ought  to  recommend  to 
Her  Majesty  to  prolong  this  patent,  and  they  must 
accordingly  refuse  the  application. 
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In  re  Wield's  Patent.* 


5th,  6th,  and 

7th  Doc., 

1871. 

Accounts 
of  profits  and 
loss  filed  by  a 
Patentee  on 
bis  applica- 
tion for  a 
prolongation 
of  the  term 
of  Letters 
Patent  being 
primA  facie 
unsatisfactory, 
the  Judicial 
Committee 
directed  the 
question  of 
accounts  to 
be  taken 
before  con- 
sidering the 
merits  of  the 
invention. 

As  the 
accounts  were 
not  satisfac- 
torily ex- 
plained, the 
application 
for  a  pro- 
longation was 
refused. 

Considera- 
tions which 
induce  the 
Judicial 
Conmiittee  to 
ffive  costs  to 
honAfide 
Opponents. 


XHE  Patentee  petitioned  for  an  extensio 
term  of  Lietters  Patent  granted  to  him  for  a 
tion  **  of  improvements  in  machinery  for  wim 
or  thread  on  to  bobbins  and  spools,  card,  a 
similar  surfaces." 

Caveats  were  entered  and  grounds  of  o 
filed,  which,  in  substance,  were,  that  the  i 
was  not  an  original  one,  and  also  that  the 
had  received  a  sufficient  amount  of  remunei 
his  invention.  The  Petitioner  filed  a  stat< 
accounts  of  the  profits  and  loss  of  the  pate 
nature  and  particulars  of  the  accounts  are 
their  Lordships'  judgment. 

The  Solicitor-General    (Mr.  JesseU  Q. 
Field,  Q.C„  and  Mr,  Aston^  for 
tioner. 

Sir  R.  Palmer^  Q.C.,  and  Mr.  Carpmae 
set  of  Opponents. 

Sir  John  Karslake^  Q.C.,  and  Mr.  Mat 
another  Opponent,  and 

Mr.  Archibald,  for  the  Crown. 

*  Present : — Sir  James  William  Colvile,  Sir  Montag 
Smith,  and  Sir  Robert  Porrett  Collier. 


1871. 


Pasjuty. 
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After  the  petition  had  been  opened, 

Jir  R.  Palmer,  Q.C.,  and  Sir  J.  Karslake,  Q.C.,  for  Wibid;* 
Opponents,  and  Mr.  Archibald,  for  the  Crown, 
mitted  that  the  accounts  put  in  by  the  Petitioner 
e  prima  facie  so  unsatisfactory,  that  it  was  a  case 
which  the  Court  would,  in  the  first  instance,  in- 
tigate  the  accounts  of  the  profits  and  loss  filed  by 
Patentee  before  entering  on  the  merits  of  the  in- 
tion :  citing  In  re  Saxby*s  Patent  {a) ;  In  re 
rks  Patent  {b) ;  In  re  Houghton's  Patent  (c). 

'heir  Lordships  assented  to  this  course,  intimating 
ir  opinion,  that  it  was  essential  and  necessary  to 
srtain  clearly  the  amount  of  remuneration  the 
entee  had  received  from  the  patent,  and  the  Peti- 
ler's  Son,  and  Bookkeeper,  was  examined  as  to 
amount  of  the  profits  on  the  Machines;  it  ap- 
ired  that  no  Cash  Book  had  been  kept,  and  the 
tness  was  unable  to  explain  the  accounts  in  a 
isfactory  manner.  The  Petitioner,  from  ill-health, 
\  not  in  attendance,  and  there  was  no  other  Wit- 
ts to  verify  the  accounts. 

Sir  James  Colvilb  : — 

Their  Lordships  think  that  it  is  clearly  necessary 
have  these  accounts  verified  in  some  way  or  other. 
It  is  unfortunate,  in  consequence  of  Mr.  Wield's 
irmity,  that  he  should  be  unable  to  attend  here  to 

!«)  7  Moore's  P.  C.  Cases  (N.S.),  82  ;  S.  C.  Law  Eep.  3  P.  0. 

I, 

(6)  7 Moore's  P.  C.  Cases  (N.S.),  265;  S.  C.  Law  Rep.  3  P.O. 

1. 

W  7  Moore's  P.  C.  Cases  (N.S.),  309 ;  S.  C.  Law  Rep.  8  P.  C. 

1. 
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J^^       speak  from  his  own  personal  knowledge  to  the  items 
In  re       in  the  accounts,  but  their  Lordships  are   bound  to 

Patsht!  ^^7>  ^^^^  ^^  ^^^  ^^  ^^^  inquiry  has  already  gone,  it 
seems  to  them  that  it  would  be  almost  impossible, 
from  what  has  been  shown,  to  say  that  the  accounts 
are  such  as  to  afford  their  Lordships  that  clear  and 
satisfactory  proof  that  the  Patentee  has  not  recei?ed 
that  adequate  remuneration  for  his  invention  which 
the  practice  of  this  Tribunal  requires. 

They  merely  mention  this  in  order  that  it  may  not 
be  thought  it  is  in  consequence  of  the  defective  evi- 
dence, or  rather  the  misfortune  of  the  Petitioner  in 
not  being  able  to  produce  further  evidence,  that  their 
decision  proceeds.  With  that  intimation  it  may  per- 
haps be  as  well  to  consider  whether  it  is  worth  while 
to  keep  up  this  contest  any  longer. 

The  petition  was  then  abandoned. 

Sir  James  Colvile: — 

Many  of  the  items  of  the  accounts  really  cannot  be 
supported  as  fairly  chargeable  against  the  patent 
There  is  a  question  as  to  the  payment  of  £5,000,  and 
a  further  payment  of  £1,000,  for  the  Patent,  and  it  is 
a  question  with  their  Lordships,  whether  such  pay- 
ments were  not  rather  capital  invested  in  the  manu- 
factory which  ought  not  to  enter  into  those  itenu; 
then  there  is  a  further  sum  which  was  paid  when  the 
patent  was  sold,  and  thought  to  be  of  very  little  value 
— it  was  bought  back  and  considered  to  be  of  increased 
value,  and  that  would  be  a  mere  commercial  specula- 
tion, and^  therefore,  their  Lordships  would  not  be 
justified  in  allowing  that  item  in  the  account  as  one 
of  loss.     There  are  also  other  items — for  instance, 
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the  item  of  Mr.  Wield" s  personal  allowances — which        ^®'^^' 
are  carried  into  the  account,  after  it  has  been  admitted        in  re 
in  evidence  that  he  was  incapable  of  conducting  the      patint. 
business  or  giving  any  active  superintendence  thereof; 
taking  it,  as  was  observed  by  Lord  Cairns,  in  In  re 
Saxhy^s  Patent  (a),  that  the  items  were  transferred 
from  one  side  of  the  account  to  the  other,  it  would 
really  appear  that  the  remuneration  amounted  to  no 
inconsiderable  sum. 

Their  Lordships  know  enough  of  the  invention  to  be 
able  to  say,  that  it  is  not  one  of  those  very  striking 
inventions,  although  it  may  be  a  very  meritorious 
one,  like  some  which  their  Lordships  have  had  before 
them  on  other  occasions.  It  is  very  ingenious,  but 
it  is  an  invention  just  taking  advantage  of  the  com- 
bination of  several  well-known  mechanical  appliances 
to  carry  out  an  ordinary  process,  which  no  doubt  is  a 
very  successful  one,  but  it  is  founded  upon  an  earlier 
'invention,  in  some  respects  at  least,  and  it  appears 
from  the  opening  statement  of  the  Petitioner's  Counsel 
and  the  papers  before  us,  that  the  first  patent  was  not 
very  much  worked  ;  but  then  there  was  a  further  one 
which  gave  it  an  improved  value.  .  It  appears  to  have 
been  a  step  in  advance  over  that  which  had  been 
previously  done,  and  if  the  patent  expires  other 
persons  will  be  enabled  to  take  a  still  further  step  in 
advance,  whereas  if  it  is  extended  the  exercise  of 
their  inventive  faculties  will  be  checked. 

No  doubt  there  may  be  cases  in  which  a  Patentee 
might  succeed  in  successfully  satisfying  their  lord- 
ships that  there  ought  nevertheless  to  be  a  further 
extension  of  the   term  of  the  patent.     It  has  been 

(c)  7  Moore*8  P.  C.  Gases  (N.S.),  82 ;  S.  G.  Law  Rep.  3  P.  G. 
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2^^      laid  down,  that  is  not  a  question  of  law,  and  it  is 
In  re       always  necessary  to  satisfy  their  Lordships  that  there 

PArairv.  ^^^  °^^  ^^^°  anything  like,  from  circumstances  over 
which  a  man  might  have  no  control,  suffident  re- 
muneration for  his  patent ;  it  is  necessary  that  tbe 
Patentee  should  satisfy  their  Lordships  that  that  has 
not  been  the  case.  On  the  contrary,  this  case  comei 
before  their  Lordships  in  such  a  state  that  they  really 
cannot  form  any  very  correct  idea  as  to  what  4lie 
amount  of  remuneration  has  been  ;  but  so  far  as  tbejr 
can  form  such  opinion  they  would  be  inclined  to  say, 
that  there  has  been  sufficient  remuneration. 

Tbe  Opponents  applied  for  costs. 

Sir  Jambs  Colvile  :-— 

Their  Lordships  have  considered  the  question  of 
costs,  and  they  are  inclined  to  adhere  to  the  rule  that 
has  been  laid  down,  almost  from  the  first  applicatioB 
under  the  Act  giving  them  jurisdiction  in  patent  caseii 
that  in  the  exercise  of  their  power  to  grant  costs  it  is 
certainly  not  desirable  to  refuse  the  costs  of  a  fair 
opposition,  since  it  is  rather  in  the  interest  of  this 
Tribunal  to  encourage  bond  fide  oppositions,  in  order 
that  the  Court  may  be  put  into  possession  of  all  that 
can  be  alleged  against  the  continuance  of  the  patent 

In  an  early  case.  In  re  Westrupp  and  Oibbins^ 
Patent  (a),  Lord  Lyndhurst  expresses  his  opinion  m 
these  terms : — **  My  opinion  on  the  subject  of  costs 
is  this  :  if  a  party  entitled  to  oppose  does  come  and 
oppose,  and  opposes  successfully,  if  we  do  not  give 
costs  we  shall  discourage  persons  coming  to  protect 

(a)  I  Web.  Pat.  Cases,  566. 
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the  interests  of  the  public.     We  have  the  power  to      2^j}^ 
give  costs  in  any  matter  referred  to  us,  and  sitting        in « 
here  as  a  Judicial  Committee,  we  can  give  costs  under      pateht. 
the  general  Act,  not  the  Patent  Act."     It  is  obvious 
that  those  who  come  to  protect  the  interest  of  the 
public  have  better  means  of  stating  the  objections  to 
the  continuance  of  the  patent  than  the  Officers  of 
the  Crown,   whatever  their  experience  and   ability 
ooay  be. 

Their  Lordships  have  come  to  the  conclusion  that 

as  two  sets  of  Opponents  really  represent  the  same 

kind  of  opposition,  it  will  not  be  desirable  to  allow 

more  than  one  set  of  costs ;  they,  therefore,  propose 

to  foUow  the  course  that  was  recently  taken  by  the 

Lord  Justice  James  in  In  re  Johnson^  s  Patent  ( Willcox 

4r  Oibbs'   Sewing  Machine)  (a),  and,  as  in  that  case, 

to  order  that  the  Petitioner  should  pay  £500,  to  be 

apportioned  between  the  two  classes  of  Opponents, 

unless  he  should  prefer  within  a  week  to  tax  the  costs 

of  aU  parties. 

The  Fbtity>ner  elected  to  have  the  costs  taxed. 

(a)  AnU,  p.  d82. 


*•  1 
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In  re  Winan^s  Patent.* 

^^1872*°'  ^^"^  ^^®  ^^  application  by  the  Petitioners,  Bm 
w-^>^-^  Winans  and  Thomas  Winans^  Citizens  of  the  UnM 
coM^ction  States  of  America,  for  an  extension  of  the  term  of 
15  h  A  i6th^  Letters  Patent  granted  to  them  in  June,  1858,  for  an 
Via,  c  83 :—  invention  of  a  **  new  and  useful  improvement  in  tbe 
SSfScSton     form  of  Hulls  of  Steam  Vessels.*' 

doeenot  apply 
where  an  Eng- 
lish Patent  u 
taken  out  in 
this  Country 
before  a  Pa- 
tent for  the 
same  inven- 
tion is  ob- 
tained in  a 
Foreign 
Country. 

A  Patent 
by  American 
subjects  was 
taken  out  in 


Mr.  Webster,  Q.C.,  Mr.  Aston,  Mr.  Benjamk, 
and  Mr.  Nasmith,  for  the  Petitioners,  and 


Mr.  Archibald,  for  the  Crown. 

It  appeared,  upon  the  opening  statement,  that  tbe 
same  invention  was  patented  in  Finance  in  the  month 
of  August  in  the  same  year  the  English  patent  was 
granted,  and  that  the  French  patent  bad  expired,  and 
also  that  in  October  in  that  year  the  patentee  hal 
and  shortly^*  taken  out  a  Patent  in  America  for  the  same  invention, 
A^!S!^^li!d    ^°^  *^^'  ^^^  American  patent  had  but  a  few  months 

/Van«  for  the   tO  run. 


same  inven- 
tion.   After 
the  expira- 
tion of  the 
French  Pa- 
tent, and 
within  a  few 
months  of 
the  expira- 
tion of  the 
American 


Mr.  Archibald,  for  the  Crown,  took  a  prelimioarr 
objection  to  the  application : — 

This  is  an  invention  bv  an  Alien,  and  I  subinit, 


*  Present ; — Sir  James  William  Golvile,  Sir  Bobert  Fhillimon 

(Judge  of  the  High  Court  of  Admiralty),  Sir  Montagae  Edwari 

PatentTappli-  Smith,  and  Sir  Robert  Porrett  Collier. 

cation  was 

made  for  a  prolongation  of  the  English  Patent.    Such  application  re* 

fused,  as  the  Judicial  Committee  would  not,  on  the  grounoi  of  general 

policy,  recommend  a  renewal  of  the  English  Patent  after  the  French 

Intent  had  been  allowed  to  expire. 
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that  under  sect.  25  of  the  Statute,  15lh  &  16lh  Vict.     Jf3^ 
c.  83,  as  the  French  patent  has  expired,  there  is  no        In  re 
jurisdiction  in  this  Tribunal  to  extend  the  term :'  In      pateht. 
re  Poole's  Patent  (a)  ;  In  re  Johnson's  Patent  ( Will- 
cox  Sf  Qibbs*  Sewing  Machine)  (6). 

[Sir  Robert  Phillimorb  : — In  re  Betfs  Patent  (c) 
their  Lordships  held  that  the  earlier  part  of  the  25th 
section  clearly  applied  only  to  cases  where  Patents 
had  been  granted  in  Foreign  Countries  before  the 
grant  of  the  Patent  in  the  United  Kingdom,  and  that 
the  words  in  the  proviso  to  that  section,  ''  any  such 
Patent  or  like  privilege/'  must  be  taken  to  refer  to 
the  entire  description  of  the  Patent  mentioned  in  the 
foregoing  part  of  the  section.] 

Mr.  Archibald : — Admitting  that  to  be  the  true  con- 
struction of  the  section,  then  I  contend  that,  according 
to  the  practice  of  the  Judicial  Committee  in  applica- 
tions for  prolongations  of  Letters  Patent,  this  applica- 
tion will  not,  on  public  grounds,  be  entertained,  as 
first,  the  French  Patent  has  expired,  and  Ships  could 
be  built  in  France  to  the  detriment  of  the  interests  of 
English  Shipbuilders ;  and,  secondly,  that  an  extension 
of  the  term  ought  not  to  be  granted  on  the  mere 
speculation  that  the  American  Patent  might  be  pro- 
longed :  In  re  NormamTs  Patent  ((/),  which  is  on  all 
fours  with  the  present  case. 
Mr.  Webster: — 

This  case  materially  differs  from  Poole's  Patent  (e)f 

(«)  A  Moore's  P.  C.  Cases  (N.S.),  452 ;  8.  C.  Law  Bep.  1  P.  C 
6U. 

(6)  AnU,  p.  282;  S.  C.  Law  Rep.  4  P.  C.  75. 

(e)  1  Moore's  P.  C.  Cases  (N.8.),  49. 

(d)  6  Moore's  P.  C.  Cases  (N.S.),  477 ;  8.  C.  Law  Bep.  3  P.C. 
198. 

(0)  4  Moore*s  P.  C.  Cases  (N.S  ),  452 ;  8.  C.  Law  Bep.  1  P.  C. 
514. 

NEW    SERIES. VOL.  VIII.,  PAET  II. ]  Y 
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J^^  as  in  that  case  there  was  a  prior  Foreigo  Patent.  In 
In  re        In  re  Johnson's  Patent  {Willcox  Sf  Cribh^   Sewing 

Patent*  Machine)  (a)  the  decision  really  turned  upon  the 
accounts.  A  Foreigner  can  take  oat  Letters  Patent 
here,  and  if  first  taken  out  in  this  Country,  JSngkni 
becomes  its  domicile  of  origin,  which  fact  takes  the 
case  out  of  the  operation  of  the  25th  section  of  the 
Statute,  15th  &  l6th  Vict.  c.  83. 

Sir  Robert  Collier  : — 

In  this  case  the  material  facts  are  shortly  these.  A 
Patent  was  taken  out  in  June,  1858,  and  contempo- 
raneously with  that  Patent  a  Patent  was  taken  oat  in 
France  for  the  same  invention.  Although  the  i^pfi> 
cation  for  the  French  Patent  was  later,  we  are  told  it 
was  dated  the  same  day  as  the  English ;  and  a  fet 
months  after,  namely,  in  October ,  1858,  a  Patenli 
also  for  the  same  invention,  was  taken  out  in  AmerioL 
The  French  Patent  has  been  suffered  by  the  Pateatai 
to  expire,  the  American  Patent  will  shortly  ezpiR^ 
and,  of  course,  it  is  questionable,  whether  or  not  it 
will  be  renewed. 

Their  Lordships  have  first  to  consider,  whether  Ae 
objection  raised  on  the  part  of  the  Crown  to  tiieir 
jurisdiction  is  maintainable,  and  for  the  reasons  wlndh 
they  have  intimated  in  the  course  of  the  argmnoit 
they  think  that  objection  is  not  maintainable.  Thef 
are  of  opinion,  that  the  proviso  in  the  25th  seetioi 
of  the  Statute,  15th  &  16th  Vict.  c.  83,  must  reeciie 
the  interpretation  that  was  put  on  it  by  this  Tribmal 
in  Betts*  Patent  (6),  namely,  that  it  only  applied  to 
the  case  where  a  Foreign  Patent  was  taken  out  before 

(a)  AnU,  p.  882.  (6)  I  Moore's  P.  C.  Gases  (N.S.),  49. 
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Ihe  English  Patent.     That  is  not  the  case  in  the  pre-      ^Jf^l^ 
lent  application,  and,  therefore,  their  Lordships  deem        in  re 
tliat  their  jurisdiction  to  extend  thjs  Patent  is  not      Pavkht. 
ousted  by  that  section. 

But  then  their  Lordships  have  to  consider  the 
principles  on  which  that  jurisdiction  should  be  exer- 
insed,  which  is,  in  fact,  a  question  of  general  policy, 
Hid  will,  therefore,  refer  to  the  grounds  which  regulate 
thi«  Committee,  as  stated  by  Sir  John  Coleridge^  in 
the  very  well  considered  judgment  delivered  by  him 
in  ffiirs  Patent  (a).  He  uses  expressions,  some  of 
irfaich  are  quoted  in  Johnson's  Patent  {Willaox  ff 
Oibbs'  Sewing  Machine)  (^  He  says : — *'  A  mono- 
poly, limited  to  a  certain  time,  is  properly  the  reward 
which  the  law  assigns  to  the  Patentee,  for  the  inven- 
tion and  disclosure  to  the  public  of  his  mode  of  pro« 
seeding.  Whether  that  term  shall  be  extended,  in 
effect,  whether  a  second  Patent  shall  be  granted  for 
die  same  consideration,  and  the  enjoyment  by  the 
poblie  of  its  vested  right  be  postponed,  is  to  depend 
M  the  exercise  of  a  discretion,  judicial  indeed,  yet  to 
be  influenced  by  every  such  circumstance  as  would 
properly  weigh  on  a  sensible  and  considerate  person 
in  ^determining  whether  an  extraordinary  privilege^ 
aot  of  strict  right,  but  rather  of  equitable  reward, 
dionld  be  conferred ;"  and  in  that  case,  although  the 
nrcnmstanees  were  by  no  means  exactly  parallel 
witli  this,  their  Lordships  held,  that  although  they 
were  not  prevented  by  the  operation  of  this  25th  sec* 
tioo  from  entertaining  the  application,  still,  cm  grounds 
of  general  policy,  they  thought  fit  to  refuse  it 

There  was  another  case,  heard  in  1862,  In  re  New- 

(a)  1  Moore's  P.  C.  Castti  <N.8.)»  2U.        (6)  AnU,  p.  ^96« 

Y  2 
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J^31^      '^^*^  Pa<en<  (a)  which  is  more  in  point,  and,  in  fact, 
^^^^       has  a  strong  bearing  upon  the  present  application. 
Patent.     Dr.   Lushington,  in  pronouncing  the   judgment  of 
their  Lordships,  says  (6),  "This  is  a  petitioD  for  the 
prolongation  of  a  Patent  granted  in  Atigust^  1848,  for 
the  term  of  fourteen  years.     It  appears  that  about 
the  same  time  when  the  Patent  was  granted  here,  a 
similar  application  was   made  in  the  United  StaUi 
of  America ;  and  that,  in  conseqence  of  that  applica- 
tion,  Letters  Patent  were  granted  on  the  19th  oiSef- 
tembei\  1848,  for  the  same  period,  namely,  foorteeH 
years,  making  the  case  very  similar  to  the  present 
case,  in  which  Letters  Patent  were  obtained  here  ii 
JunSy  and  in  America  in  October :  there  they  were 
obtained  in  England  in  August,  and   in  America  ia 
September.'*     His  Lordship  proceeded:   **  An  appli- 
cation is  now  made  on  behalf  of  the  Patentee,  or  bis 
Assignees,  praying  their   Lordships   to     renew  this 
Patent.     Now,  their  Lordships  have  considered  the 
cases  bearing  upon  this  point  which   have   been  pre* 
viously  decided  by  the  Judicial  Committee,  and  they 
are  of  opinion  that  those  cases  were  all  rightly  (fe- 
cided,  and  they  have  no  intention  of  departing  fim 
the  principles  there  laid  down.     It  appears,  however, 
to  their  Lordships  that  the  decision  of  this  case  rests 
upon  a  very  narrow  principle  indeed.     The  Patents 
in  England  and  the  United  States  of  Afnerica  wen 
granted  almost  simultaneously,  and  though  thiscve 
does  not  come  within   the  letter  of  the  Statute,  it 
appears  to  their  Lordships  to  come  within  the  troe 
spirit  of  it ;  and  their  Lordships  are  of  opinion  tbit» 
in  the  circumstances,  they,  in  the  exercise  of  thdr 

(a)  15  Moore's  P.  C.  Cases.  176. 
(6)  16  Moore's  P.  C.  Cases,  179. 
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discretion,  ought  not  to  advise  Her  Majesty  to  grant        ^®^^ 
a  prolongation  of  the  Patent.**     That  case  certainly        /nr«f^ 
bears  a  very  strong  resemblance  to  the  present.  Fatext. 

There  was  also  another  case  referred  to,  that  of 
NormantTs  Patent  (a),  where,  no  doubt,  the  circum- 
stances were  in  many  respects  different  from  the 
present  case,  but  in  which  Lord  Justice  Oiffard 
observes,  that  **  their  Lordships  cannot  recommend  to 
Her  Majesty  to  prolong  the  Patent  in  England  upon 
the  mere  chance  of  its  being  prolonged  in  a  Foreign 
Country  '*  (6). 

And  there  is  another  case,  John8on*s  Patent  (  Will' 
cox  4"  Gibbs'  Sewing  Machine)  (c),  which,  no  doubt, 
differs  in  many  particulars  from  the  present,  but  in 
which  the  general  principles  laid  down  in  the  case 
before  referred  to  are  confirmed. 

In  the  present  case,  as  already  observed,  we  have 
circumstances  very  similar  to  those  which  existed  in 
Newton's  Patent  (d)f  but  we  have  this  additional  fact, 
which  appears  to  their  Lordships  very  material :  not 
only,  as  in  Newton's  Patent^  were  Patents  taken  out 
in  this  Country  and  America  within  short  periods  of 
each  other,  so  that  the  American  Patent,  as  well  as 
the  English,  were  nearly  expired ;  but  in  this  case  a 
Patent  was  taken  out  in  France^  and  that  Patent  has 
been  allowed  to  expire  by  the  Patentees  themselves. 
So  that  what  their  Lordships  are  asked  now  to  do  is 
this :  the  Patentees  having  published  this  invention 
in  France^  but  not  having  kept  up  their  Patent  in 

(a)  6  Moore's  P.  C.  Gases  (N.S.),  477 ;  S.  G.  Law  Rep.  3  P.  0. 
103. 

{h)  6  Moore's  P.  G.  Gases  (N.S.),  480 ;  S.  G.  Law  Rep.  3  P.  G. 
195. 

{e)  Ante,  p.  289.  {d)  15  Moore's  P.C.  Gases,  176. 
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J^][^       that  Country,  we  are  asked  to  prohibit  the  sabjects  of 
In  re       the  Qoeen,  for  a  certaiD  term,  if  a  prolongatkm  ii 

VV  Iff  AN*8 

pATBirf.  grantedi  from  building  Vessels  the  subject  of  thil 
invention  ;  while  the  building  of  them  would  be  opea 
to  Shipbuilders  in  France^  where  the  ioventioo  bn 
been  published  by  the  Patentees. 

Under  these  circumstances  their  Lordships,  bairiog 
regard  to  the  principles  which  hare  been  laid  down  io 
the  cases  I  referred  to,  are  of  opinion,  that  it  is  oat 
their  duty  to  advise  the  Crown  to  prolong  this  PUeoL 


ON  APPEAL  FROM  THE  COURT  OF 
QUEEN'S  BENCH  (APPEAL  SIDE)  FOB 
LOWER  CANADA. 

The  Honourable  Robert  Jones   -  Appellant; 

AND 

The  Stanstead,  Sheppord,  and  I  ^^  tmilfifdi^ 
Chambly  Railroad  Company     i 


H^^*i2i^    JLHE  question  at  issue  in  this  appeal  was,  whether 

Jan.,  1872.       •  a  rr  » 

— ^      the   Appellant   had   such  a  right  in  a  ToU-'bridge, 
Com^y^^m    cectcd  by  him  over  the  River  Richelieu,  in  Lower 

LowerCatuiday 

constituted  by       ♦  Present: — Sir  James  William  Oolyile,  Sir  Robert  PhilKttart 

ProMnck?Le.  ('^"^S®  ^^  *^'®  "^«^  ^^"^  ^^  Admiralty).  Sir  MontagQ«  Bdnrf 
gislature,  in-     Smith,  and  Sir  Robert  Porrett  Collier, 
corporating 

the  Provincial  General  Railway  Act^  14th  k  15th  Vict.  c.  51  (Consoli- 
dated Statutes  of  Canada,  22nd  Vict.  c.  66),  made  under  their  Act  a 
Railway  Bridge,  without  giving  notice  to  treat  for  compensation  to  the 
Owner  of  a  Bridge  having  certain  statutory  rights  to  l^)Il8,  by  yirtue  of 
a  special  Act,  which  rights  he  alleged  were  interfered  with  by  the 
Railway  Bridge.     The  Owner  brought  an  action,  en  dinonciation  de 
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Canada,  as   to  support  an  actiOQ  brought  by  him     ^^^^J^ 
against  the  Respondents  seeking  to  demolish  a  Rail-       Jokes 
way  Bridge,  forming  an  integral  part  of  their  line  of        thh 
Railway,  constructed  by  the  Company  over  the  same    ^8^8^"^^' 
River  after  the  erection  of  the  Toll-bridge,  and  was  akdChamblt 
liable  for  damages,  on  the  ground  of  the  construction     Ooxpavt. 
of  the  Railway  Bridge  being  a  disturbance  of  his 
right. 

The  rights  of  the  parties  depended  upon  the 
construction  of  Acts  of  the  Provincial  Parliament  of 
Lower  Canada. 

In  the  year  1826,  the  6th  Geo.  4,  c.  29,  was  passed 
by  the  Parliament  of  the  Province  of  Lower  Canada^ 
authorizing  the  Appellant  to  erect  a  good  and  sub- 
stantial drawbridge  over  the  River  Richelieu,  at  the 
Town  of  St.  John's,  at  a  point  specified  in  the  Act, 
the  drawgate  of  which,  for  the  passage  of  the  Vessels, 
or  Boats,  or  rafts,  was  to  be  at  least  thirty  feet  in  the 
clear  between  the  pillars,  with  one  Toll-house  and 
turnpike,  and  other  dependencies,  on  or  near  the 
Bridge,  and  vesting  the  Bridge,  the  Toll-house,  turn- 
pike, and  dependencies,  and  ascents  and  approaches 
to  the  Bridge,  in  the  Appellant,  his  heirs  and  assigns, 
for  ever.  The  Act  contained  certain  requisites  re- 
garding the  site  and  elevation  of  the  Bridge,  and 
declared  that  the  Appellant,  in  order  to  entitle  him^ 
self  to  the  benefits  and  advantages  granted  to  him 

nouvd  ceuvre,  for  demolition  of  the  Railway  Bridge,  and  damages  occa- 
sioned by  its  erection  and  use.  The  Railway  Company  pleaded,  inter 
alia,  the  Acts  of  the  Legislature  empowering  them  to  make  their  Rail- 
way, and  that  the  Railway  Bridge  was  within  the  true  meaning  of  those 
Acts,  and  was  not  in  yiolation  of  the  Plainti&'  statutory  rights  :— 

Held,  by  the  Judicial  Committee,  that  assuming;  the  Plaintiff,  by 
virtue  of  his  special  Act,  to  be  entitled  to  compensation,  yet  his  action 
failed,  inasmuch  as  the  giving  notice  to  treat  for  compensation  was 
not  a  condition  precedent  to  the  Company^s  right  to  exercise  their 
powers,  and,  therefore,  that  the  Company  were  not  wrongdoers. 
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1872.  by  the  Act,  should  erect  and  complete  the  Bridge 

Jones  and  dependencies  within  four  years  of  the  day  of  the 

The  passing  of  the  Act,  and  should  give  certain  noticeg 

Stanstbad,  and  comply  with  certain  formalities  mentioned  in  the 

DHEFFORD 

ahdOhamblt  Act ;  and  authorized  the  Appellant,  so  soon  as  the 
Oompav^t!  Bridge  should  be  erected  and  certified  to  be  fit  and 
proper  for  the  passage  of  Travellers,  cattle,  and 
carriages,  and  the  certificate  published  in  the  maimer 
directed,  to  take  Tolls  for  pontage  at  certain  specified 
rates. 

The  10th  section  of  the  Act  was  as  follows:— 
**  As  soon  as  the  said  Bridge  shall  be  passable  aod 
opened  for  the  use  of  the  public,  no  person  or  per- 
sons shall  erect  or  cause  to  be  erected  any  Bridge 
or  Bridges,  or  works,  or  use  any  ferry  for  the  carriage 
of  any  persons,  cattle,  or  carriage  whatsoever  for 
hire,  across  the  said  river  Richelieu,  within  oae-baif 
league  below,  and  one  league  above  the  said  Bridge; 
and  if  any  person  or  persons  shall  erect  a  Toll-bridge 
or  Toll-bridges  over  the  said  river  within  the  said 
limits,  he  or  they  shall  pay  to  the  said  Robert  Jana^ 
his  heirs,  executors,  curators,  and  assigns,  treble  the 
Tolls  hereby  by  this  Act  imposed  for  the  persoiu^ 
cattle,  and  carriages  which  shall  pass  over  soeh 
Bridge  or  Bridges;  and  if  any  person  or  persons 
shall  at  any  time  for  hire  or  gain  pass  or  convey  any 
person  or  persons,  cattle  or  carriages,  across  the  said 
River,  within  the  said  limits  aforesaid,  such  ofiender 
or  offenders  shall,  for  each  carriage,  or  person,  or 
animal  so  carried  across,  forfeit  and  pay  a  sum  not 
exceeding  forty  shillings  currency/* 

It  was  further  enacted,  that  the  Act  should  not,  nor 
should  any  of  the  provisions  contained,  extend  to 
weaken,  diminish,  or  extinguish  the  rights  and  priri* 
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leges  of  His  Majesty,  His  heirs  and  successors  (except     ,J^3^ 
as  to  the  power  and  authority  thereby  given  to  the       J<^"" 
Appellant,  his  heirs  and  assigns,  and  except  as  to  the        Tub 
rights  thereby  expressedly  altered  and  extinguished),    ^mtoi^ 
and  that  His  Majesty,  His  heirs  and  successors,  should  ahd  Chammx 
have  and  exercise  the  same  rights,  with  the  excep-     Compavt. 
lions  aforesaid,  as  they  would  each  of  them  have  had 
before  the  passing  of  that  Act,  to  every  effect  and 
purpose  whatsoever,  and  in  as  ample  a  manner  as  if 
the  Act  had  never  been  passed. 

After  the  passing  of  this  Act  the  Appellant  erected 
a  Bridge  over  the  River  Richelieu^  at  the  Town  of 
St.  John^s^  which  was  opened  in  1827. 

In  the  year  1853,  the  ^Stanstead,  Sheffbrd^  and 
Chambly  Railroad  Company  was  incorporated  by  a 
Statute  of  the  Province  of  Canada (\%ih  Vict.  c.  107), 
and  was  by  that  Act  authorized  to  construct  a  Rail- 
road from  such  point  on  the  St.  Lawrence  River, 
opposite  the  City  of  Montreal^  as  the  Directors  of 
the  Company  should  think  fit,  in  the  general  direc- 
tion of  Chambly  and  Shefford  to  the  outlet  of  Mem- 
phramagog  Lake,  and  from  thence  to  the  Province 
line  at  Stanstead  to  form  a  connection  with  the  Pas- 
sumpsic  and  Connecticut  Rivers  Railroad. 

The  14th  &  15  yict.  c.  51,  the  Railwav  clauses 
Consolidation  Act  of  Canada^  which  regulates  the 
privileges  of  Companies  who  are  authorized  to  con- 
struct Railways  in  Lower  Canada,  was  then  in  force* 
Certain  clauses  in  this  Act,  intituled  ''  Acte  pour 
refondre  et  regler  les  clauses  generales  relatifs  aux 
chemins  defer^  were  incorporated  in  the  above  Act, 
16th  Vict,  c  107.  The  material  sections  were  as  fol- 
lows : — 

Sect.  4  declares,  that  **  The  power  given  by  the 
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,  ^^^^  ^     special  Act  of  constructing  the  Railway  or  taking 

JoNss      lands  for  that  purpose  should  be  exercised  conform- 

Thb        ably  to  the  dispositions  and  restrictions  contained  in 

^Sbwfob^    that  present  Act,  and  compensation  should  be  made 

AimCHAiiBLr  to  the  Owners  and  Occupiers  of  the  lands  taken  by 

OoMPAHf .     the  Railway  or  injuriously  affected  by  its  construction, 

as  well  as  to  other  persons  interested,  for  the  value 

of  the  said  lands,  or  the  damages  suffered  by  reasoa 

of  the  power  as  to  those  lands,  or  the  powers  given 

to  the  Company  by  that  Act,  or  by  the  special  Ac^ 

or  any  Act  incorporated  with  it.     Unless  otherwise 

specially  provided  by  that  Act  or  the  special  Act  the 

amount  of  such  compensation  should  be  ascertained 

and  determined  in  the  manner  provided  by  the  Act* 

By  sect.  7,  sub-sect.  6,  it  is  declared,  "  The  word 
*  lands '  shall  include  all  real  estate,  messuages,  lands, 
tenements,  and  hereditaments  of  any  tenure/'  ''Le 
mot  '  terrains^*  comprendra  tons  les  biens,  JimdSf 
jyi'oprietSs  fonderesj  tous  tenements  et  heritages  yurf- 
conques  quelquen  soit  la  teneur!^ 

Sect.  9  provided,  that  "  The  Company  shall  have 
power  and  authority : — secondly,  to  purchase,  hold, 
and  take  of  any  Corporation  or  person  any  land  or 
other  property  necessary  for  the  construction,  main- 
tenance, accommodation,  and  use  of  the  Railway,  and 
also  to  alienate,  sell^  or  dispose  of  the  same  at 
pleasure.  Thirdly,  also  to  take,  use,  occupy,  or  hold, 
but  not  alienate  (otherwise  than  by  using)  the  public 
beach,  or  the  land  covered  with  the  waters  of  anj 
River  or  Lake  of  this  Province  which  may  be  neces- 
sary for  the  Railway,  without  causing  damage  to  the 
said  beach  or  lands,  and  without  obstructing  the 
navigation  of  the  said  Rivers  or  Lake :  Provided 
that   leases  shall  be  only  for  so   long  as  the  beacb 


V. 
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or  land  are  necessary  for  the  use  of  the  Railway. 
Fifthly,  to  construct,  maintain^  and  use  the  Railway 
across,  along,  or  on  any  River,  Watercourse,  Canal,        t*^'^ 
Road,  or  Railway  which  it  may  cross  or  touch  ;  but    ^J^^km), 
the  River,  Watercourse,  Road,  Canal,  or  Railway  so  iim  Chamblt 
crossed   shall   be  restored  by  the  Company  to  its     obxpAvr. 
original  condition,  or  to  a  condition  involving  bo  un- 
necessary diminution  of  its  utility.** 

Sect.  10  directs  that  plans  and  surveys  should  be 
made  and  corrected  as  follows: — **  Surve3r8  and  levels 
shall  be  taken  and  made  of  the  lands  through  which 
the  Railway  is  to  pass,  together  with  a  Map  or  plan 
thereof,  and  of  its  course  and  direction,  and  of  the 
lands  intended  to  be  passed  over  and  taken  therefor, 
BO  far  as  then  ascertained,  and  also  a  Book  of  re- 
ference for  the  Railway ;  in  which  shall  be  set  forth 
ti  general  description  of  the  said  lands,  the  names  of 
the  Owners  and  Occupiers  thereof,  so  far  as  they  can 
Ue  ascertained,  and  everything  necessary  for  the  right 
understanding  of  such  Map  or  plan.  The  Map  or 
plan  ^nd  Book  of  reference  to  be  examined  and  cer* 
tified  by  the  person  performing  the  duties  formerly 
assigned  to  the  Surveyor-General  or  his  Deputies, 
who  should  deposit  copies  thereof  in  the  Office  of 
the  Clerks  of  the  Peace  in  the  Districts  or  Counties 
through  which  the  Railway  passes,  and  also  in  the 
Office  of  the  provincial  Secretary,  and  should  also 
deliver  one  copy  thereof  to  the  said  Company.'' 

^Sect.  11.  The  conveyance  of  lands,  their  valua- 
tion, and  the  compensation  therefor,  shall  be  subject 
to  the  following  rules  :— 

**  Fifthly.  After  one  month  from  the  deposit  of  the 
Map  or  plan  and  Book  of  reference,  and  from  notice 
thereof  in  at  least  one  Newspaper  in  each  of  the 
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.  ^QJ^' ,      Districts  or  Counties  tbrougb  which  the  Railway  is 

J0NB8       intended  to  pass,  application  may  be  made  to  the 

Tbb        Owners  of  lands,  or  to  parties  empowered  to  conTey 

s^HEFFORi)/    lands,  or  interested  in  lands,  which  may  suffer  damage 

AKD  Chamblt  frQm  the  taking  of  materials  or  the  exercise  of  any 

Railroad  ^  .  ' 

OoxpAVT.  of  the  powers  granted  for  the  Railway,  and  thereopoa 
agreements  and  contracts  may  be  made  with  soch 
parties  touching  the  said  lands  or  the  compensatioo 
to  be  paid  for  the  same,  or  for  the  damages,  or  as  to 
the  mode  in  which  such  compensation  shall  be  ascer- 
tained, as  may  seem  expedient  to  both  parties^  and  in 
case  of  disagreement  between  them  or  any  of  them, 
then  all  questions  which  arise  between  them  shall  be 
settled  as  follows,  that  is  to  say  :-^ 

''  Sixthly.  The  deposit  of  a  Map  or  plan  and  Book 
of  reference  and  the  notice  of  such  deposit  shall  be 
deemed  a  general  notice  to  all  such  parties  as  aforesaid 
of  the  lands  which  will  be  required  for  the  said  Rail* 
ways  and  works. 

**  Seventhly.  The  notice  served  upon  the  party 
shall  contain  a  description  of  the  lands  to  be  taken 
or  of  the  powers  intended  to  be  exercised  with  regard 
to  any  lands,  describing  them  ;  a  declaration  of  readi- 
ness to  pay  some  certain  sum  or  rent,  as  the  case  may 
be,  as  compensation  for-  such  lands,  or  for  such  da- 
mages, and  the  name  of  the  person  to  be  appointed  as 
Arbitrator  of  the  Company,  if  their  offer  be  not  ac- 
cepted ;  and  such  notice  shall  be  accompanied  by 
the  certificate  of  a  sworn  Surveyor  for  Upper  Canada 
or  Lower  Canada,  as  the  case  may  be,  disinterested 
in  the  matter,  and  not  being  the  Arbitrator  named  in 
the  notice,  that  the  land,  if  the  notice  relate  to  the 
taking  of  land,  shewn  on  the  said  Map  or  plan  is 
required  for  the  Railway,  or  is  within  the  limits  of 
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deviation  hereby  allowed,  that  he  knows  the  land  or  ^^ 

the  amount  of  damage  likely  to  arise  from  the  exercise  Jonei 

of  the  powers,  and  that  the  sum  so  offered  is,  in  his  rp^', 

opinion,  a  fair  compensation  for  the  land  and  for  the  Stakbtiai), 

-  *  Sbbfford, 

damages  as  aforesaid."  avdChamblt 

In  sect.  22  it  was  declared  that  *'  Nothing  herein  ooiupiji^ 
contained  shall  derogate  from,  or  shall  be  interpreted 
to  derogate  in  any  way  from,  the  rights  of  Her 
Majesty,  Her  heirs  or  successors,  or  of  any  person, 
or  of  any  Corporation  or  collegiate  body,  such  only 
excepted  as  are  herein  mentioned." 

In  1855,  an  Act  was  passed  by  the  Parliament  of 
the  Province  of  Canada^  18th  Vict.  c.  185,  to  amend 
the  Act  incorporating  the  Stanstead,  Shefford^  and 
Chamhly  Railroad  Company,  by  which  Act,  amongst 
other  things,  the  Company  were  authorized  to  make 
and  construct  a  branch  line  of  Railway  from  some 
point  on  their  main  line  to  any  point  on  the  Cham" 
plain  and  St.  Lawrence  Railway^  and  all  the  provisions 
and  enactments  of  the  Act  of  Incorporation  were 
made  to  apply  to  the  branch  lines  and  extensions 
authorized  by  the  amending  Act,  and  it  was  enacted, 
that  the  Company  should  have  and  exercise  all  the 
power,  authority,  and  privileges  in  respect  to  the 
branch  lines  as  were  by  the  original  Act  conferred 
upon  the  Company  in  respect  of  the  main  line,  as 
fully  and  completely  as  if  the  branch  lines  had  formed 
part  of  the  line  mentioned  in  the  Act  of  Incorpora- 
tion. 

In  1858,  a  further  Act,  22nd  Vict  c.  58,  to  amend 
the  Acts  relating  to  the  Stanstead^  Sheffordy  and 
Chamhly  Railway  Company^  was  passed,  by  the  2nd 
aection  of  which  it  was  enacted,  that  notwithstanding 
anything  in  any  other  Act  contained,  the  branch  line. 
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^^'       from  the  main  Hoe  to  St.  John's  on  the  Champlam 

Joffcs       and  St.  Z/awrence  Railway .  then  ia  course  of  coo- 

Thb        structioQ,  should  be  held  and  considered  for  all  pur- 

^AHST«A»,    poses  whatsoever  to  be  part  of  the  maia  line  of  tbc 

▲VD  OiujiBu  Stansteadj  Shefford,  and  Charnbly  Railroad. 

0^|2^52iir!         ^'^^  Appellant  having  discovered  that  the  Compsny 

were  making  preparations  to  construct  a  Bridge  over 

the  Biver  Richelieu  within  the  limits  prohibited  bf 

the  Act  which  authorized  him  to  construct  bis  Bridge 

caused  a  formal  notice  of  his  rights,  and  a  protest 

against  the  Company's  works  being  proceeded  witiii 

to  be  served  on  the  21st  of  August^  1858,  by  two 

Notaries  pubiic>  at  the  office  of  the   Coaipaoy  at 

WaterhOf  in  the  Township  of  Shejffw'd^  asd  on  the 

80th  of  August  a  similar  protest  on  the  AppellaDt'i 

behalf  was  sierved  on  the  Contractors  and  Builder  of 

the  Bridge  in  the  Town  of  St  JohtCs. 

Notwithstanding  the  Appellant's  protest  the  lUil* 
way  Company  completed  their  Bridge,  and  ran  tnum 
over  it,  carrying  passengers  and  good«. 

In  the  month  of  August^  1859,  the  action  oat  of 
which  the  present  appeal  arose  was  commenced  is 
the  Superior  Court  of  Lower  Canada^  District  of 
lierville,  by  the  Appellant,  against  the  BaspondeotSf 
described  as  a  body  politici  and  incorporated  accord* 
ing  to  the  Laws  of  the  Province.  The  dedaratioQ 
stated,  in  substance,  to  the  effect  hereinbefore  detailed^ 
and  that  the  Appellant  had  suffered  and  poxitinaed  to 
suffer  considerable  loss  by  reason  of  the  Respondeat! 
having  erected  and  opened  their  Bridge,  and  cdd- 
cluded  by  praying  that  by  reason  of  the  erection  bj 
him  of  a  Bridge  across  the  Biver  Ri/^hetieu  at  the 
Town  of  Dorchester^  now  called  St.  John^Sy  according 
to  the  Act,  6th  Geo.  4,  c.  29,  he  should  be  declared 
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to  have  acquired  an  exclusive  privilege  to  the  Ferry      ,}?Ji^ 
of  any  person,  cattle,  or  carriage  whatever,  for  hire        Johu 
or  gain,  across  the  River  Richelieu  within  the  limits        ij^^u 
of  half  a  league   below  and   one   league  above  the    ^»a"*»^ 
Bridge  ;  that  the  Bridge  erected  by  the  Respondents  AVDOnAMiur 
across  the  River  Richelieu  was  a  work  and  construe-     Oomjjnr 
tion  which  the  Company  had  no  right  to  make,  and 
that  the  Company  should  be  consequently  ordered  to 
undo  and  demolish,  or  to  cause  to  be  demolished » the 
Bridge  so  constructed  within  fifteen  days  after  the 
Bervice  of  the  judgment  to  be  rendered,  or  within 
such  time  as  the  Court  might  fix;  that  the  Com- 
pany  be  forbidden   to   disturb  the  Plaintifif  in  the 
enjoyment  of  his  privilege  within  the  limits  above- 
mentioned,  and  that  in  default  of  the  Company  com- 
plying with  the  judgment  within  such  time  as  afore- 
said the  Plaintifif  should  be  at  liberty  to  cause  to  be 
demolished,  with  and   under  the   authority  of  the 
Court,  at  the  costs  and  charges  of  the  Company^  the 
Bridge  constructed  by  the  Company  across  the  River 
RuAelieu,  and  that  the  Company  be  condemned  to 
pay  to  the  Plaintifif  £5,000  damages,  with  interest  and 
coats. 

Exhibits  were  filed  by  the  Appellant  with  the 
declaration,  comprising  the  certificate  of  two  Justices 
of  the  completion  of  the  Appellant's  bridge,  the 
notice  thereof  published  in  the  Montreal  Gazette^  the 
protest  served  on  behalf  of  the  Appellaot  on  the  Re« 
q;>ondentB,  and  the  notice  given  of  his  special  Act  of 
1826,  as  required  by  that  Act,  that  the  inhahitantt,  if 
they  choae  to  do  so,  might  apply  for  authority  to 
build  the  Bridge  tfaemaelves. 

The  plea  of  the  Respondents,  aAer  recitiog  the 
conditions  under  which  the  Appellant  was  empowerad 
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}^^      to  construct  his  Bridge,  pleaded,  in  substance,  that 

Jones       the  Bridge  built  by  the  Appellant  was  not  of  the 

Tbs        construction  and   dimensions  required    by  the  Act, 

sl^w^D*  ^"^  ^^^  ^^'  ^^^^  ^  Bridge  as  to  entitle  the  Ap- 
akdOhamblt  pellant  to  the  benefits  and  advantages  of  the  Act, 
OoxpAiTT.  stnd  that  the  Appellant  had  not  given  the  notices  re- 
quired by  the  Act  before  commencing  the  building  of 
the  Bridge ;  that  the  erection  of  the  Bridge  as  by 
the  Act  required,  and  the  making  the  same  fit  for 
passage  of  Travellers,  cattle,  and  carriages,  was  never 
certified  by  two  Justices  of  the  Peace,  or  advertised 
in  one  of  the  public  Newspapers  in  MontreaU  tf 
required  by  the  Act.  The  plea  further  insisted,  tbil 
supposing  the  Appellant  to  be  entitled  to  the  benefit 
and  advantages  of  the  Act,  the  Respondents  had  not 
erected  any  Bridge  for  the  carriage  of  any  Persooi^ 
cattle,  or  carriages  whatsoever  for  hire,  within  the 
limits  of  the  privilege  granted  by  the  Appellant's  Act, 
or  in  anywise  infringed  any  prohibition  contained  in 
that  Act.  That  the  Respondents  were  authorized  bj 
the  Act  incorporating  the  Company  to  lay  a  dooUe 
or  single  line  of  Railway  from  such  point  on  the  SL 
Lawrence  River  opposite  the  City  of  Montreal  ai 
the  Directors  might  think  most  advantageous,  in  the 
general  direction  of  Chamhly  and  Sheffbrd  to  the 
outlet  of  Memphramagog  Lake^  and  from  thence  to 
the  Province  line  in  Stanstead,  with  power  to  con- 
struct the  dififerent  sections  In  such  order  as  thq 
might  see  fit.  That  by  the  Act  amending  the  last- 
mentioned  Act,  the  Company  were  authorized  to 
make  and  use  a  branch  line  from  any  point  on  their 
main  line  to  any  point  on  the  Champlain  and  SL 
Lawrence  Railway^  even  before  the  completion  of 
their  main  line.     That  under  the  authority  of  the 
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two  last-mentioned  Acts,  the  Company  entered  upon  ^^^3^ 
the  construction  of  a  branch  line  of  Railway  from  the  Jones 
village  of  Qranhy  to  St.  John* 8^  on  the  said  Champlain  rpHs 
and  St.  Laiurence  Railtvay.  That  afterwards,  by  the  Stawstba©, 
Act  of  the  22nd  VicL  c.  58,  the  Respondents  were  avdChamblt 
authorized  to  postpone  to  an  indefinite  period  the  CoMPiJiT. 
construction  of  that  part  of  their  main  line  between 
the  village  of  Granhy  and  the  River  St.  Lawrence^ 
and  the  branch  line  then  in  course  of  construction 
from  Granhy  to  St.  John's  was  declared  to  be  part  of 
the  main  line.  The  plea  went  on  to  allege,  that  it 
was  impossible  for  the  Company  to  construct  and  use 
their  line  of  Railway  in  accordance  with  their  several 
Acts,  otherwise  than  by  making  a  Bridge  across  the 
River  Richelieu  at  St.  John's^  and  that  the  Respon- 
dents were  by  their  Acts  authorized  to  construct, 
maintain,  and  use  such  Railway  Bridge,  and  to  ap- 
propriate for  the  use  of  the  Railway  so  much  of  the 
land  covered  by  the  waters  of  the  River  Richelieu  as 
might  be  necessary  to  that  end,  subject  only  to  ap- 
proval by  the  Governor  in  Council  of  the  site  and 
plan  of  such  Railway  Bridge,  and  to  such  rules  and 
regulations  as  might  be  thereafter  made  by  the 
Governor  in  Council  with  a  view  to  the  protecting 
of  the  navigation  of  the  River,  and  that  the  Railway 
Bridge  was  constructed  and  was  used  as  an  essential 
and  integral  part  of  the  Company's  line,  after  due 
approval  by  the  Governor  in  Council  of  the  site  and 
plan,  and  in  conformity  with  the  Company's  powers, 
and  that  the  Bridge  was  only  passable  for  Railway 
locomotives  and  carriages,  and  had  never  been  and 
was  not  a  Bridge  or  work  for  the  carriage  of  any 
persons,  cattle,  or  carriages  whatsoever  for  hire  within 
the  true  sense  and  meaning  of  the  special  Act  of  1826. 
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^^.^  To  this  plea  the  Appellant  replied,  by  way  of  special 

J0NE8       answer  in  law  to  so  much  as  alleged  the  absence  of  a 

The        drawgate,  of  an  opening  between  the  piers  of  eighty 

SheffordI    f^^^  ^^  the  deepest  part  of  the  River,  of  the  elevation 
^Ra^lroad^^  of  six  feet  above  the  level  of  the  River,  and  the  omia- 

CojcPAHT.     sion  of  the  proper  notices  and  other  formalities  required 
by  the  Appellant's  special  Act,  that  such  allegationa 
were  unfounded  in  law  for  several  reasons  :  first,  that 
the  Respondents  did  not  pretend  that  by  the  facta 
alleged  by  them  the  Appellant  had  forfeited  his  Act 
and   lost  the    privileges   granted    to    him    thereby; 
secondly,  that  the   Respondents  did    not  allege  that 
they  had  any  interest  entitling  them  to  complain  of 
any  non-performance  or  violation  of   the  proviaoa 
and  conditions  of  the  Appellant's  Act ;    and  thirdfy, 
that  the  Respondents  did  not  in  the  part  of  their  plea 
to  which  the  special  answer  in  law  applied^  all^  thit 
they  had  suffered  or  were  suffering  any  damage  from 
the  non-performance  or  the  violation  of  the  claoaei 
and  conditions  of  the  Appellant's  Act.     And  by  way 
of  further  answer  to  the  Respondents'  plea  the  Ap* 
pellant  contended  that  it  was  false,  and  could  not  be 
substantiated ;  that  he  had  complied  with  all  the  pro- 
visoes and  conditions  of  his  Act  according  to  its  troe 
intent  and  meaning,  and  that  he  had  acquired  aod 
possessed  all  the  rights  and  privileges  granted  tohin 
by  the  Act.    That  the  drawbridge  required  had  beea 
constructed  by  him  in  accordance  with  the  Act,  and 
that  it  always  had  been  and  was  still  over  the  Rifcr 
Richelieu^  and  that  its  position  had  been  changed  ooiy 
in  accordance  with  the  requirements  of  the  Act.    That 
the  Respondents  had  no  right  to  complain  of,  and  bad 
suffered  no  damage  from,  any  non-performance,  ^ 
viation  from,  or  violation  of  the  provisoes  and  coo* 
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ditions  of  the  Act  alleged  by  them  in  their  plea,  all       ^^^3w 
of  which,  however,  the  Appellant  denied.    That  the       Jossb 
Appellant   having  enjoyed   without   interruption  or        tm 
challenge  for   more  than   twenty  years  the  right  of    g^*"^^^' 
taking  Tolls  on  his  Bridge,  the  Respondents  could  not  avd  Chambut 
then   question   his  rights  on   the    ground   of    non^*     ooimakt. 
perfonnance,  deviation  froni,  or  violation  of  the  pro* 
I    yisoes  and  conditions  of  the  Act,  the  existence  of 
t    which  grounds,  moreover,  the  Appellant  denied.   That 
i  no  law  had  authorized  the  Respondents  to  construct 
f  or  maintain  the  Bridge  which  they  had  made  within 
1^   the  limits  prescribed  by  the  Appellant's  Act,  and  he 
'j    4^iiied  all  the  allegations  in  the  Respondents'  plea^ 
\    except  those  admitted  by  his  answer. 

The  cause  was  heard  by  Mr.  Justice  Sicotte,  and 

^  judgment  was  delivered  on  the  16th  of  November^ 

1866^  by  him  against  the  Appellant,  dismissing  his 

action  with  costs  (ti).     The  principal  grounds  on 

wliich  the  Court  grounded  its  decision  were,  that 

fbe  Respondents  built  their  Bridge  in  accordance 

with  their  Act  of  Parliament,  and   the  regulations 

ef  the  administrative  authority ;  that  the  Appellant 

bad  suffered  no  loss  from  the  Respdtidents'  works; 

f   that  whatever  right  of  compensation  the  Appellant 

if    might  have,  he  could  not  demand  the  removal  of 

the  Respondents'  works  :  that  the  Court  had  no  juris- 

'    diction  to  give  effect  to  legal  rights  as  against  the 

Ordinance  of  the  administrative  authority ;  that  the 

h    Appdlant  could  have  no  right  of  property  over  a 

:    River ;  and,  lastly,  that  the  Appellant,  if  his  rights 

^   liad  been  interfered  with,  should  have  brought  an 

a^ion  for  damages. 

From  this  judgment  the  Appellant  appealed   to 

(a)  See  the  oaee  reported,  17  Low.  dan.  Rep.  p.  81. 


rk 


326  CASES   BEFORE   THE  PRIVY   COUNCIL. 

2^      the  Gourt  of  Queen's  Bench,  Lower  Canada  (appeal 
JoNBs       side). 

Th'b  I>^  his  Jhctum  be  contended,  that  the  issues  between 

^^hefford'    ^i^Qself  and  the  Respondents  resolved  themselves  into 
awdChamblt  four  questions: — First,  had  the  Appellant  by  virtoc 
CoxPAiTT.     of  his  Act  an  exclusive  privilege,  and  was  this  prifi- 
lege  granted  upon  the  performance  of  certain  condi- 
tions, and  had  they  been  complied  with  in  such  a 
manner  as  to  secure  him  the  advantage  of  this  prifi- 
lege  ?     Secondly,  could  the  Respondents  allege  the 
non-fulfilment  of  these  conditions,  without  any  cavM 
of  complaint,  without  alleging  any  grievance  or  inooor 
venience  to  any  particular  individual  or  to  the  pobfc 
and  without  first  demanding  and  obtaining  the  for- 
feiture of  the  Appellant's  privilege  ?     Thirdly,  had  the 
Respondents  interfered  with  the  Appellant's  privilege^ 
and,  if  so,  had  they  obtained  any  such  rights  depkaUt 
without  adopting  any  formality,  and  without  any  obB- 
^ation  on  their  part  to  indemnify  him  ?     And  foorthi 
had  the  Appellant  the  right  to  proceed  by  a  demand 
for  an  order  to  remove  the  Bridge  erected  by  the 
Respondents  ?   and    he  contended    that,  under  tbe 
answer  to  the  fourth  question,  the  Respondents  wen 
trespassers,  and  that,  therefore,  his  only  remedy  mi 
by  action  '*  En  denanciation  de  nouvel  osuvre.'' 

The  Respondents  in  their  factum  rested  their  de- 
fence on  ipur  grounds,  any  one  of  which  they  oos- 
tended  was  sufficient  to  defeat  the  Appellant's  action: 
first,  that  the  Appellant  was  entitled  to  the  ezclonve 
privileges  claimed  by  him  only  on  the  fulfilment  bf 
him  of  the  condition  precedent  of  building  his  Bri^ 
in  a  particular  manner,  a  condition  he  was  proved  bf 
the  evidence  not  to  have  fulfilled  ;  secondly,  that  the 
Respondents  had  statutory  authority  for  building  tbe 
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;e  complaiaed  of ;  thirdly,  that  the  Bridge  of  the      J^» 

D&dents  was  not  such  a  Bridge  as  was  prohibited       Jonm 

e  6th  Qeo,  4,  c.  29  ;  aod,  lastly,  that  supposing        tu 

he  Respondents  could  be  made  to  pay  damages    ^^^^^ 

ts  done  by  them  under  Statute,  the  Appellant  abd  Cbamux 

tiled  to  prove  any  damage  resulting  to  him  from     ooMfA>x. 

acts. 

e  appeal  was  heard  by  the  Ccurt  of  Queen's 

1,  composed   of  Chief  Justice-  Ditval,  and  the 

X8    Caron,  BadgU^y,  Monk,  and  Stewart,   the 

Judge  sitting  in  lieu  of  Mr.  Justice  Drummond, 

ma  incompetent  to  sit,  from  his  being  the  Pre- 

t  of  the  Railway  Company.    After  taking  time 

)n8ider,   the  Court*   on  the  7th  of  September, 

,  affirmed  the  judgment  of  the  Court  below. 

costs. 

le  appeal  was  from  this  judgment  of  affirmance. 

Hr.  Matthews,  Q.C.,  and  Mr.  Hemming,  fur  the 
Appellant : — 

le  rights  of  the  parties  in  this  appeal  depend 
the  construction  of  Acts  of  the  Proviacial 
unent  of  Lower  Canada.  The  Appellant  claims 
r  an  Act  passed  in  1826,  6th  Oeo,  4,  c.  29. 
lied  "  An  Act  to  authorize  B.  Jones  to  build  a 
bridge  over  the  River  Richelieu,  in  the  parish 
.  htdce,  at  8t.  John's,  near  the  Rapids,  to  fix  the 
of  Tolls  for  passing  thereon,  and  to  provide 
atioos  for  the  same."  This  exclusive  privilege 
iccompaDied  by  certain  conditions,  which  it  was 
id  in  the  action  the  Appellant  had  duly  per- 
idt  according  to  the  true  intent  and  meaning  of 
ict,  and,  as  it  must  be  assumed  from  the  admis- 
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« 1872.       gj^Qg  ^Q J  evidence,  ia  a  manner  satisfactory  to  the 

Legislature  and  Government  of  the  Province.    The 

Respondents  are  a  Railroad  Company  incorporated 

^niw^;    ^y  ^  ^ct  Pas»^  ^^  ^858,  16th  VicL  c.  107-tod 
akdChamblt.  further  empowered  by  subsequent  Acts.   18th  VkL 

Railroad  ,ok  i«      %r^^t  i^,   »^. 

CoMPAinr.  c.  185,  passed  m  1855,  and  22nd  Vtct.  c.  68;  passed 
in  1858.  At  the  passing  of  these  Acts  there  wis, 
and  is  still,  a  general  Act  in  force  of  the  Proviooe  d 
Lower  Canada,  14th  &  16th  VicL  c.  6 1 ,  which  » 
gulates  the  privileges  of  Companies  who  are  authariied 
to  construct  Railways  in  Lower  Canada ,-  correspoadi 
ing  now  with  sect.  11,  ch.  66  of  the  Consolklaied 
Statutes  of  Canada.  Portions  of  this  general  Act 
were  incorporated  in  the  Respondents  Compao/i 
Act,  namely,  those  relating  to  incorporatioUt  poweo 
to  make  surveys,  and  take  lands,  both  pabUc  sad 
private,  at  valuations,  affording  compensation,  to  be 
ascertained  in  manner  therein  provided:  and  by  the 
sub-section  19  of  the  last-named  Act,  the  14th  &  15tli 
Vict.  c.  61,  it  is  enacted  ''  that  upon  payment  or  tender 
of  the  compensation  awarded  or  agreed  upon  tbe 
Award  or  agreement  shall  vest  in  the  Compaay  the 
power  forthwith  to  take  possession  of  the  lands,  sr 
to  exercise  the  right,  or  to  do  the  thing  for  which  aoeb 
compensation  shall  have  been  awarded  or  agreel 
upon."  The  Act,  therefore,  by  implication,  pro* 
hibits  the  Company  from  exercising  its  power  tfl 
that  condition  has  been  fulfilled.  There  is  good 
reason  why  such  a  condition  precedent  should  be 
imposed.  The  Canadian  Act  is  founded  on  the 
English  Lands  clauses  consolidation  Act,  1845^ 
8th  &  9th  Vict.  c.  18 ;  but  unlike  the  English  M 
it  contains  no  provision  enabling  the  person  damn^ 
to  take  the  initiative  for   obtaining    compensation. 
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He  cannot  obtain  compensation  until  notice  has  been       J^^ 
given  by  the  Company,  for  notice  by  the  Company  is       Jonkb 
the  very  basis  of  the  arbitration.     It  would,  there-        tm 
fore,  be  monstrous  that  the  Company  should  be  at    I^^^^^J^^' 
liberty  to  exercise  their  powers  free  from  the  condition  a^idChamblt 
precedent  of  giving  notice  to  those  whose  rights  they     Compamy. 
injuriously  affect.     If  the  giving  of  notice  to  those 
inrho  are   entitled   to    compensation   is  a   condition 
precedent,  the  Respondents  failed  in  the  performance 
of  such  condition,  for  the  Appellant  was  entitled  to 
compensation  under  the  14th  &  15th  Vict.  c.  51,  s.  4, 
on  two  grounds,  first,   by  reason  of  the  statutory 
prohibition  contained  in  his  own  Act,  6th  Geo.  4, 
c.  29,  against  the  building  of  a  Bridge  such  as  the 
Respondents  have  built ;  and,  secondly,  by  reason  of 
the    statutory    prohibition    in    the   Appellant's  Act 
against  the  use  of  such  a  Bridge  for  traffic.     That 
the  exclusive  rights  of  the  Appellant  with  respect  to 
his  Bridge  of  taking  Tolls  &c.,  provided  by  sect.  10 
of  his  Act,  are  ''  lands  "  within  the  meaning  of  the 
Canadian  general  Railway  Act,  14th  &  15th    Vict. 
<^  61,  6.  7,  sub-s.  2,  is  clear,  and  even  apart  from  the 
statutory  prohibition  of  the  mere  building  of  a  Bridge, 
which  must  necessarily  interfere  with  the  Appellant's 
Tolls,  and  injuriously  affect  his  franchise,  the  user, 
us  apart  from  the  construction,  of  the  Railway  Bridge 
is  an  injury  which  the  Appellant  has  a  right  to  be 
relieved  against :   The  Queen  v.  The  Cambrian  Rail* 
way  Company  (a). 

There  are  no  powers  conferred  on  the  Respondents 
either  by  their  Act  of  incorporation  or  the  amending 
Acts  which  afford  any  justification  of  the  course  they 
have  pursued  ;  and  it  is  clear  that  if  the  Respondents 

(a)  Law  Hep.  6  Q.  B.  423. 
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jtB72.  have,  as  we  contend,  failed    to    fulfil    a    conditioQ 

Jones  precedent  for  the  execution  of  their  powers,  they  are 

Thb  liable  to  an  action  as  ordinary  wrongdoers  :  Ramsden 

SuANSTBAD,  y^  Manchester  South  Junction  and  Alirincham  RaS' 

SHEFrOBD, 

AiTD  Chambly  way  Company  (a) ;  Beatidry  v.  The  Mayor  qf  Jfem- 
CoM^j^rr.  ^^^'  (^)-  '^hc  action  en  denonciatton  de  nauvel  vBWon 
was  the  proper  remedy  :  Merlin^  Questions  de  Droits 
tit.  **  Denonciation  de  nouvel  OBUvre/'  ^^  5  and  (, 
which  is  the  basis  of  the  law  of  Lower  Canada  on  this 
question.  An  injunction  against  the  recurrence  of 
the  violation  of  a  Common  Law  right  is  a  matter  of 
course,  unless,  there  is  something  special  in  the  case: 
The  Imperial  Gaslight  Company  v.  Broadbent  (c). 
The  fact  that  the  Railway  has  been  completed  k 
immaterial :  Martin  v.  London,  Chatham^  and  Dam 
Railway  Company  (d) ;  Raphael  v.  The  Thawiei 
Valley  Railway  Company  {e) ;  Wing  v.  The  ToUeshm 
and  Hampstead  Junction  Railway  Company  (J).  Eva 
if  the  Respondents  had  the  power  under  the  Afta  in 
question  to  invade  the  Appellant's  privilege,  they 
were  not  authorized  do  so  without  taking  all  the 
preliminary  steps  which  they  were  bound  by  thar 
Acts  to  adopt  before  taking  private  property  froo 
the  Owners  of  it,  and  without  making  full  compeoea- 
tion  to  the  Appellant,  who  has  sufiered  great  aod 
serious  damage  by  the  Railway  Company's  invasion 
of  his  rights,  and  was  entitled  to  maintain  the  actiofl 
out  of  which  this  appeal  arises,  and  to  all  the  relieT, 
in  the  alternative  for  damages, Cot^A  v.  Sted{ij\C(Uh 
well  V.  Worth  (Ji)^  sought  by  his  declaration. 

(a)  1  Ex.  7^3.  (6)  ]  1  Moore*s  P.  0.  CaBes,  899. 

(c)  7  H.  L.  C.  600,  612.  \d)  Law  Rep.  1  Ch.  60J. 

{e)  Law  Rep.  2  Ch.  147.  (J)  Law  Rep.  8  Ch.  740. 

{g)  3  E.  A  B.  402.  {h)  25  L.  J.  (Q.  B.)  121. 
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Sir  B.  Palmer^  Q.C.,  and  Mr.  Gibhs^  for  the 

Respondents :-  'T 

Thb 

In  the  first  place,  the  Railway  Bridge  constructed  Hmn^\ 
by  the  Respondents  is  not  a  Bridge  within  the  pro-  AroCH^iBi»r 
bibition  of  the  Act,  6th  Oeo.  4,  c.  29.  It  is  not  a  Coxpavt. 
Toll-bridge  within  the  meaning  of  sect.  10  of  that 
Act.  The  fares  taken  by  the  Railway  Company, 
though  they  may  include  the  passage  over  the  Re- 
spondents' Bridge,  are  not  such  Tolls  as  are  contem- 
plated by  the  Appellant's ,  special  Act.  That  Act 
gives  no  such  exclusive  privilege  as  could  support 
the  Appellant's  demand  for  the  demolition  of  the 
Railway  Bridge  and  for  the  damages  claimed.  No 
damage  was  proved,  and  the  existence  of  such  is 
merely  speculative,  and,  having  regard  to  the  use  and 
object  of  the  Railway  Bridge,  cannot  be  assessed  or 
ascertained.  But,  secondly,  the  Respondents  have 
constructed  the  Bridge  complained  of  under  statutory 
authority,  and  there  is  no  ground  for  saying,  that  the 
Act  empowering  the  Railway  Company  to  build  a 
Bridge  imposes  as  a  condition  precedent  on  the  Re- 
spondents the  necessity  of  giving  notice  of  their 
intention,  and  a  tender  of  compensation  by  way  of 
damages ;  which  they  contend  could  never  occur. 
The  argument  in  favour  of  the  supposed  condition 
precedent,  that  otherwise  no  security  for  the  payment 
of  compensation  i&  provided,  is  answered  by  the  fact 
that  a  method  of  obtaining  compensation  is  provided, 
and  that  notice  by  the  Railway  Company  is  not 
necessary  to  enable  a  person  entitled  to  compensation 
to  come  forward  and  claim  it.  The  sub-sect.  6  of 
sect.  11  of  c.  66  of  the  Consolidated  Statutes  of 
•  Canada  (answering  to  the  I4th  &  15th  Vict.  c.  51, 
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sub-sect.  19,  el.  11,  sub-sect  8)  makes  the  deposit  of 
Maps  and  Plans,  and  a  Book  of  reference,  a  genend 
notice  to  all  persons  interested,  and  enables  the  Com- 
Sravo^  pany  to  make  its  Railway  without  more,  throwing  opoa 
a^Chamblt  persons  interested  the  necessity  of  coming  forward 
CoMPAVT.  to  claim  compensation.  Now,  an  admission  by  a 
Railway  Company  of  a  Claimant's  right  to  compeo- 
sation  is  not  necessary  under  the  English  Statute, 
16th  Vict  c.  169,  to  enable  a  Claimant  to  take  pro- 
ceedings to  obtain  compensation  :  The  East  ad 
West  India  Docks  and  Birmingham  Junction  JSaihooji 
Company  v.  Qattke  (a)\  The  London  and  Norik 
Western  Railway  Company  v.  Smith  (6).  If  the 
Company  must,  as  a  condition  precedent  to  the 
exercise  of  their  powers,  give  notice  to  every  in- 
dividual interested,  they  would  be  liable  in  number- 
less instances  to  be  treated  as  wrongdoers  at  any  diSf- 
tance  of  time,  subject  only  to  the  Statute  of  limita* 
tions.  That  could  never  have  been  intended.  Bat 
even  if  there  be  such  a  condition  precedent,  it  could 
not  benefit  the  Appellant,  for  he  was  not  entitled,  as 
we  maintain,  to  any  compensation  at  all,  and,  therefore, 
there  was  no  condition  precedent  in  his  case  to  break. 
The  injury  occasioned  by  the  use  of  the  Railway 
Bridge  is  not  within  the  Canadian  Act  any  more 
than,  as  determined  in  The  Hammersmith  RaUwnf 
Company  v.  Brand  (c),  and  The  Olasgow  Union 
Railway  Company  v.  Hunter  (d),  within  the  En^iah 
or  the  Scotch  Acts.  The  case  is  still  stronger  upon 
the  Canadian  Act,  22nd  Vict.  c.  66,  s.  5,  or  14th  & 
15th  Vict.  c.  51,  s.  4,  than  on  the  English  or  Scotdi 
Acts.     Even  if  the  condition  precedent  contended 

(a)  8  Mac.  &  G.  165.  (b)  1  Mac.  &  Q.  dl6. 

(c)  Law  Rep.  4  H.  L.  171.      {d)  Law  Hep.  d  H.  L.,  Sc.  78. 
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for  is  provided  by  the  Canadian  Act,  that  alone  is  a  ^^Si 
valid  reason  that  injury  effected  by  user  cannot  be  Johw 
within  the  kind  of  damages  for  which  compensation  xn 
is  given  by  the  Act ;  as  it  must  be  impossible  to  fore-  ^^[^^JJ^ 
see  who  will  be  damaged  by  the  use  of  the  Railway.  MmOmAMMkj 
We  maintain,  that  no  damage  has  been  caused  to  the  OowiurT. 
Appellant.  The  construction  of  the  Respondents' 
Bridge  would  not  of  necessity  diminish  the  Appel- 
lant's tolls,  80  as  to  bring  this  case  within  the  authority 
of  Reg.  V.  Cambrian  Railway  Company  (a),  and  make 
it  a  case  of  injury  by  the  construction  of  the  works. 
It  cannot  be  said,  that  the  Appellant's  Act  prohibited 
the  erection  of  the  Railway  Bridge.  Whichever  way 
the  case  be  looked  at,  the  acts  complained  of  were  not 
pointed  at  by  the  Appellant's  Act,  6th  Oeo.  4,  c.  29. 
£ven  if  there  was  in  general  the  condition  precedent 
contended  for,  and  the  Appellant  was  entitled  to  com- 
pensatiouy  still  in  this  particular  case  no  action  could 
be  brought  again&t  the  Company  as  wrongdoers,  this 
being  the  case  of  a  Bridge  over  a  navigable  River, 
and  navigable  Rivers  being  under  a  distinct  section  of 
16  VicL  c.  169,  s.  8,  which  forbids  deviation,  and, 
therefore,  makes  the  building  of  the  Bridge  lawful. 
If  the  Appellant  has  any  right  of  action  against  the 
Respondents  as  wrongdoers,  it  is  not  in  the  present 
form,  which  is  en  dinonciation  de  nouvel  cBUwe^ 
similar  to  that  in  Brown  v.  Ovgy  (Jb).  The  remedy 
is  pointed  out  in  Pothier^  Civ.  Proc.  pt.  2,  ch.  3» 
6ec.  5.  The  action  which  the  Appellant  has  brought 
is  not  for  damages,  but  for  demolition  of  the  Bridge : 
and  the  Appellant's  right,  if  any,  is  not  even  for 
damages,  but  to  the  treble  tolls  and  forfeiture  men* 
tinned  in  his  own  Act. 

(a)  Law  Bep.  6,  2,  18, 422.     (6) 2  Moore*!  P.  C.  Csms  (N.8.), Sil . 
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Jones 


Their  Lordships'  judgment,  having  been  reserved, 
vr       was  now  pronounced  by 

Thb 

Sheffohd'  Sir  Montague  Smith: — 

▲HD  OHAMBLf 

0^^.        This  is  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  of  Lower  Canada  affirming  a  decision 
^^872^'     of   the  Superior  Court  of  that  Province  dismissing 
the  Appellant's  action. 

Whatever  may  be  the  precise  technical  nature  of 
this  action,  it  is  plain  that,  both  in  its  substance 
and  form,  it  is  founded  on  a  supposed  wrong  done  by 
the  Railway  Company  to  the  Appellant  in  the  erection 
of  a  Railway  Bridge  over  the  River  Richelieu^  by 
which  he  alleges  that  certain  rights,  conferred  upon 
him  by  his  Act  as  the  Owner  of  a  Bridge  over  that 
River,  have  been  unlawfully  infringed. 

There  can  be  no  doubt  that  the  Company  have 
Legislative  authority  under  their  Act  to  carry  their 
Railway  over  the  River  by  a  Bridge,  and  it  was 
admitted  by  the  learned  Counsel  for  the  Appellant, 
in  the  outset  of  his  argument,  that  having  sucb 
power,  the  building  of  the  Bridge  would  have  been 
lawful,  and  this  action,  therefore,  not  sustainable,  if 
the  Company  had  taken  proper  proceedings  under 
their  Act  to  assess  and  give  compensation  to  the 
Appellant ;  but  he  contended  that  these  proceedings 
were  a  condition  precedent  to  the  right  of  the  Com- 
pany to  exercise  their  Statutable  powers,  and  that 
before  taking  them  they  were  in  no  better  position 
than  if  the  powers  had  not  been  granted,  and  they 
were  strangers  committing  a  wrong. 

Much  greater  prominence  has  been  given  to  thb 
contention  at  their  Lordships'  Bar  than  was  done  in 
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the  Courts  below,   where    other  important    points       }^^* 
arising  in  the  case  were  more  fully  discussed.  Jorbb 

The  question  thus  raised  involves  the  construction        th, 
of  the  general  Railway  Acts  of  the  Province  upon    ^^^^l^' 
points  of  some  practical  importance,  and  if  decided  ahd  Ohamblt 
according  to  the   Appellant's   contention,    Railway     Compavt. 
Companies  would   be  in  peril    of   committing   in- 
voluntarily a  variety  of  wrongful  acts  in  the  execution 
of  their  works. 

The  facts  of  the  case  are  as  follows : — 

By  an  Act  of  Lower  Canada  (6th  Geo.  4,  c.  29)  the 
Appellant  was  empowered  to  build  a  Bridge  over  the 
River  Richdieu^  to  take  Tolls  or  pontage  from  persons 
using  it,  and  to  erect  a  Toll-house  and  turnpike.  He 
was  bound  by  the  Act  to  maintain  the  Bridge.  The 
benefit  to  be  derived  by  the  Appellant  from  the  Tolls 
was  protected  by  the  10th  section  of  the  Act,  which 
is  as  follows  : — [His  Lordship  read  the  section^  ante^ 
p.  314.1 

The  Bridge  was  built  and  has  been  used  for  several 
years  by  the  public  on  payment  of  toll. 

By  another  Canadian  Act  (16th  Vict  c.  107)  the 
Respondents  were  authorized  to  construct  a  Railway 
from  a  point  near  Montreal  to  the  Province  Line  in 
Stanstead. 

In  making  this  Railway  it  became  necessary  to 
carry  it  over  the  River  Richelieu,  and,  accordingly, 
the  Company  built  a  Bridge,  which  forms  an  integral 
part  of  their  Railway,  across  the  River  above  the 
Appellant's  Bridge,  and  within  the  prohibited  limit, 
viz.,  a  league  of  it. 

It  is  not  material  to  go  into  a  minute  description 
of  the  line  taken  by  the  Company  for  the  Railway, 
because  it  was  admitted  by  the  Counsel  for  the  Ap- 
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1872.        pellant  that  the  act  of  the  Company  in  buildiDg  the 
JoNu       Bridge  in  this  place  would  have  been  within  thdr 
The'        powers,  and  lawful  as   against  the  Appellent,  pro- 
ftpAOTTEAD,    vided  that  they  had  complied  with  the  provisions  of 
▲edOhamblt  their  Act. 
^wijiT^         Whilst  the  Bridge  was  being  built,  the  AppeUant 
served  a  notice  on  the  Company — ^not  claiming  com- 
pensation, but  denouncing  the  work  as  a  violatkm 
of  the  privilege  granted  to  him  under  his  special  Act, 
and  he  subsequently  commenced  this   action,  which 
appears  to  be,  in  part,  an  action  en  denondatum  it 
nouvel  osuvrej  wherein  he  claims,  in  effect,  the  demo- 
lition of  the  Bridge,  an  injunction,  and  damages. 

Some  evidence  was  given  by  the  Appellant  that 
people  and  carriages  had  been  carried  across  the 
River  by  the  Respondents'  trains,  who  would  other- 
wise have  gone  by  the  Appellant's  Bridge,  thereby 
causing  loss  to  him.  It  was  denied  by  the  Compiny 
that  any  loss  was  so  caused. 

Their  Lordships  do  not  think  it  necessary  to  go 
into  this  inquiry  of  fact  on  the  present  appeal^ 
because,  assunling  that  the  claims  in  the  action  are 
divisible  and  independent,  still  they  are  all  founded 
on  a  supposed  wrongful  proceeding  of  the  Respon- 
dents, and  unless  this  is  established,  the  suit  even 
for  damages  actually  sustained  cannot  be  supported. 

The  claim  for  damages  in  an  action  in  this  fiurm 
assumes  that  the  acts  in  respect  of  which  they  are 
claimed  are  unlawful ;  whilst  the  claim  for  compeii* 
sation,  under  the  Railway  Acts,  supposes  that  the 
acts  are  rightfully  done  under  statutable  authority; 
and  this  distinction  is  one  of  substance,  for  it  affects 
not  only  the  nature  of  the  proceedings^  but  the  Tri- 
bunal to  which  recourse  should  be  had. 
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It  follows  from  what  was  admitted  by  the  Appel-      ,J53^ 
lant's  Counsel,  viz^  that  the  buildiag  of  the  Railway 
Bridge  would  have  been  lawful  provided  the  Company 
had  complied  with  the  provisions  of  their  Act,  and     g^f^,^ 
from  what  has  been  already  said,  that  to   succeed  ahdOhakblt 

RilLBOAD 

in   this  action  the  Appellant  must    establish    two     Coxpavt. 
things : — 

First,  that  he  has  some  right  or  property  injuriously 
affected  which  entitled  him  to  compensation  under 
the  Railway  Acts ;  and,  secondly,  that  the  making  of 
anch  compensation  was  a  condition  precedent  to 
the  exercise  of  the  powers  granted  by  these  Acts 
to  the  Company. 

Their  Lordships  have  come  to  the  conclusion,  for 
the  reasons  hereafter  stated,  that,  supposing  the  Ap- 
pellant  is  able  to  establish  a  right  to  compensation, 
the  making  of  such  compensation  by  the  Company 
was  not  a  condition  precedent  to  the  legality  of  what 
they  have  done. 

'  Having  arrived  at  this  conclusion,  it  is  not  neces* 
sary  for  the  decision  of  this  suit  to  determine,  whether 
the  right  to  compensation  exists,  but  their  Lordships 
think  it  desirable,  in  order  to  explain  their  view  of 
the  case,  to  consider  the  nature  of  the  Appellant's 
right,  and  the  manner  in  which  it  may  have  been 
injuriously  affected. 

The  right  is  not  that  of  an  ancient  Ferry^  with  the 
incidents  attached  to  it  by  the  ordinary  law,  but  a 
privilege  created  by  an  Act,  and  defined  and  limited 
by  it.  The  right  so  created  is  to  build  the  Bridge 
over  the  River  and  to  take  Toll.  It  is  protected  to  a 
limited  extent,  and  a  limited  extent  only,  by  the  pro- 
hibitions contained  in  the  10th  section.  If  the 
remedies  provided  by  this  section  bad  been  co-exten- 
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2^j^      sive  with  the   prohibition,  and  had   been   all  given 
JoiTEs        for  the  benefit  of  the  Appellant  himself,  it  would 
Tn        seem  that  in  such  case  no  action  like  the  present 
^AKBTBAD,    ^Quld  He  at  all,  even  against  a  wrong-doer,  upon  the 
▲hdOhaxblt  principle  that  where  a  new  duty  or  prohibition  ii 
OoKPij^    created  by  Statute,  and  the  same  Act  gives  a  remedy 
for  the  breach  by  penalty  or  otherwise,  for  the  bene- 
fit of  the  party  grieved,  he  has  no  other.     (See  Lord 
CampbelPs  judgment  in  Couch  v.  Steel)  (a).     In  the 
present   case,  however,   the   only  remedy  which  ii 
plainly  given  to  the  Appellant,  is  the  right  to  the 
treble  Toll,  and  it  is  by  no  means  clear  that  the  40f. 
payable  for  each  person,  &c.,  carried,  is  uot  a  penalty 
which   by  section  14  goes  to  the  Crown   and  the 
Informer.     However,  it  is  not  necessary  now  to  d^ 
cide  the  point,  whether  these  remedies  exclude  the 
right    of  action ;    for  their  Lordships  are   not  pre- 
pared to  advise  that  the  action  be  dismissed  on  that 
ground ;  and  whether  the  right  of  action  be  so  ei« 
eluded  or  not,  their  Lordships  consider  that  the  Ap- 
pellant has  a  property  by  virtue  of  his  special  Ad, 
which  would  entitle  him  to  compensation  under  the 
provisions  of  the  Railway  Acts,  if  he  can  show  that 
it  has  been  injuriously  affected  within  the  meaning 
of  those  provisions— which  leads  to  the  consideration 
of  the  next  question,  whether  it  has  been  so  affected, 
and  if  so,  in  what  manner,  by  the  acts  of  the  Com- 
pany. 

It  has  been  decided  by  the  House  of  Lords,  upon 
the  construction  of  the  English  Railways  and  Lands 
clauses  Acts,  that  damage  caused  to  property  by  the 
authorized  use  of  a  Railway,  after  it  is  made,  is  not 

(a)  3  E.  &  B.  412,  418. 
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lamage  resulting  from  *'  the  constraction  of  the  Rail-     ,^i^3L. 
¥ay/*   or  **  the  execution  of  the  works/*  so  as  to       Joins 
entitle  the  sufferers  to  compensation,  and  that  those        thb 
^ho  have  their  properties  rendered  unfit  for  habitation     g^^^'"^ 
ly  vibration  or  noise,  unavoidably  caused  in  the  proper  and  Chamblv 
ise  and  working  of  a  Railway,  can  neither  bring  an     Oompavt. 
iction  for  a  nuisance,  because  such  use  and  working 
ire  authorized  and  lawful ;  nor  obtain  compensation, 
>ecause  the  Statutes  have  not  in  terms  given  it  for 
rach  damage:    Hammersmith  Railway    Company  v. 
Brand{a) ;  City  of  Olasgow  Union  Railway  Company 
r.  Hunter  {b).  The  provisions  of  the  Canadian  general 
Etailway  Acts  appear  to  be  substantially  to  the  same 
sffect  as  the  English  Statutes,  so  far  as  regards  the 
points  thus  decided,  and   it  was  contended  by  the 
learned  Counsel  for  the  Respondents,  that  the  present 
:»i8e  was  within  the  principle  of  these  decisions,  on  the 
ground  that  the  injury  was  not  caused  by  the  con- 
struction of  the  Bridge,  but  by  its  use.     Their  Lord- 
ships would  certainly  think  it  right  to  recognize  the 
bigh  authority  of  the  above  decisions  in  their  advice 
to  Her  Majesty  in  any  case  where  the  circumstances 
were  the  same.     But  it  was  contended  by  the  Appel- 
lant's Counsel,  that  the  facts  of  this  case  were  not  the 
same.     It  was  said  that,  although  it  may  be  true  that 
the  damage  is  not  complete  until  the  Bridge  is  used 
for  traffic,  the  injury  done  in  the  present  case  is  not 
merely  a  nuisance  incidentally  affecting  the  enjoyment 
of  gipperty,  but  the  very  right  of  the  Appellant  is 
directly  infringed  and  disturbed   by  the  competing 
Bridge  of  the  Respondents. 
To  support  this  view,  the   recent  case   of  Reg. 

(a)  Law  Bep.  4  H.  L.  171.      (b)  Law  Bep.  3  H.  L.,  So.  78. 
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^^^^3^  V,  Cambrian  Railway  Company  (a)  was  cited,  where 
Jones  the  Court  of  Queen's  Bench  held  that  the  Owner  of 
Tub  a  Ferry  was  entitled  to  compensation  from  a  Railway 
^Shbfford'  Company  for  building  a  Bridge  which  disturbed  his 
AHD  Ghakblt  custom.  In  that  case  the  Bridge  not  only  carried  the 
GoMPAiTT.  Railway,  but  was  also  a  foot  Bridge.  The  distinctioD 
between  the  case  cited  and  those  in  the  House  of 
Lords  is  certainly  fine,  and  was  admitted  to  be  so  by 
the  Court ;  because  it  was  not  the  erection  of  the 
Bridge,  but  the  use  of  it  when  made,  which  really 
disturbed  the  PlaintifTs  Ferry.  Mr.  Justice  Bkdt- 
burn  so  allows  when  he  says,  **  an  actioa  for  the  dis- 
turbance of  a  Ferry  would  not  have  lain  for  merely 
building  a  Bridge,  but  would  only  have  lain  where 
special  damage  was  shown,  viz.,  where  it  was  showo 
that  people  used  it  to  cross  the  river  instead  of  using 
the  Ferry  (ft)."  The  decision  of  the  Court  seems 
mainly  to  rest  on  the  ground  that  the  Bridge,  built  for 
the  use  of  foot  passengers,  when  so  used,  inevitably 
disturbed  the  Ferry,  and,  therefore,  was«  in  law,  anio- 
fringement  of  the  right.  But  although  such  use  as 
would  be  made  of  a  foot  Bridge  might  inevitably 
cause  a  disturbance  of  an  adjoining  Ferry,  it  by  no 
means  follows  that  the  use  of  a  Railway  Bridge  would 
do  so  ;  on  the  contrary,  cases  may  be  conceived  where 
the  Railway  might  be  so  worked  as  to  cause  no  loB 
of  custom  or  disturbance  to  a  Ferry. 

If,  however,  it  be  assumed,  according  to  the  Appel- 
lant's contention,  that  the  case  cited  in  the  Court  of 
Queen's  Bench  was  properly  distingushed  from  the 
decisions  in  the  House  of  Lords,  and  that  the  present 
case  is  within  the  principle  of  that  distinction,  tbeir 

(a)  Law  Rep.  6  Q.  B.  422.  (h)  Ibid.  431. 
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Lordships  consider  that  it  is  not  the  constraction  of 
the  Railway  Bridge,  authorized  by  the  Statute,  but 
the  use  of  it,  when  constructed,  for  the  conveyance  of        rp^*g 
traffic,  which  injuriously  aflFects  the  privilege  of  the    ^awstbad. 
Appellant,  and  gives  him,  if  at  all,  the  right  to  com-  avd  Chamblt 
pensation,  and  that,  in  any  view  of  this  case,  he  would     covp^t. 
have  no  such  right  unless  he  is  able  to  establish  loss 
of  custom  in  fact,  by  the  making  and  use  of  the 
Railway. 

.  This,  then,  being  the  nature  of  the  claim  to  com- 
pensation, and  assuming  it  could  be  established  in  law 
and  in  fact,  can  the  Appellant  treat  the  Bridge  as 
being  unlawfully  built  because  he  has  not  been  before^ 
hand  compensated  ?  This  depends  on  the  construc- 
tion of  the  Acts. 

« 

The  4th  clause  of  the  Railways  clauses  consolidation 
Act  of  Lower  Canada  (14th  &  15th  Vict  c.  51),  gives 
the  general  right  to  compensatioUr  It  enacts  that  the 
power  to  take  lands  for  the  construction  of  the  Railway 
**  is  to  be  exercised  subject  to  the  provisions  and  re* 
strictions  of  the  Act,''  and  that  compensation  is  to  be 
made  to  the  Owners  of  lands  so  taken,  ''or  injuriously 
affected  by  the  construction  of  the  Railway  for  the 
value,  and  for  all  damages  sustained  by  reason  of  such 
exercise  as  regards  such  lands  of  the  powers  vested 
in  the  Company ; ''  the  compensation  to  be  ascertained 
and  determined  in  the  manner  provided  by  the  Act. 
By  the  interpretation  clause  (7)  ** lands*'  are  to  in- 
clude all  real  estate  and  hereditaments. 

The  9th  clause,  4th  sub-section,  gives  the  Company 
power  to  make  the  Railway  upon  the  lands  on  the  line 
of  it. 

By  the  10th  clause,  sub-section  1,  a  plan  is  to  be 
prepared  of  the  lands  '*  to  be  passed  over  and  taken 

A    A    2 
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J^Jf;      for  the  Railway/'  and  also  a  book  of  reference,  wilh 
Jones       names  of  the  Owners ;   and  by  sub-section  4,  it  is 
TuE        provided  that  until  such  plan  and  Book  are  deposited 
^SumnoBj^    ^^  manner  provided,  "  the  execution  of  the  Railway 
ahdChambli  shall  not  be  proceeded  with/' 
CoMPAiTT.         Then  the  1 1  tb  clause  enacts  **  that  the  conveyance 
of  lands,  their  valuation,  and  the  compensation  there- 
for,'' shall  be  made  in  the  manner  therein  mentioned. 
This  procedure  provides  for  a  notice  to  be  given  by 
the  Company  to  the  Owner,  which,  in  case  no  agree- 
ment is  come  to,  forms  the  basis  of  an  arbitration. 

The  ]9th  sub-section  provides,  that  upon  payment 
or  tender  of  the  compensation  awarded  or  agreed 
upon,  ''the  Award  or  agreement  shall  vest  in  the 
Company  the*  power  forthwith  to  take  possession  of 
the  lands,  or  to  exercise  the  right,  or  to  do  the  thing 
for  which  such  compensation  shall  have  been  awarded 
or  agreed  upon,  and,  if  resistance  is  offered,  a  Judge 
may  issue  a  warrant  to  put  the  Company  into  posses- 
sion, and  to  put  down  the  resistance.'* 

There  is  also  a  proviso  that  such  possession  may 
be  given,  where  it  is  necessary  to  proceed  with  the 
Railway,  without  such  Award  or  agreement,  upon 
security  being  given.    . 

It  was  contended  for  the  Appellant  that  upon  tbeie 
clauses,  and  especially  sub-section  19  of  clause  11, 
the  powers  of  the  Act  could  not  be  exercised  until 
compensation  was  made. 

Their  Lordships  consider  that  this  might  be  so  held 
with  regard  to  the  taking  of  lands  for  making  the 
Railway, — a  question  which  does  not  now  ariseJ  But 
it  is  a  different  question,  whether  this  is  so  in  the 
case  of  lands  or  easements  which  are  not  taken,  but 
only  injuriously  affected  by  the  Railway.     It  is  obvioos 
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that  cases  must  frequently  occur  where  injuries  may        ^®^^* 
happen  subsequently  to  the  building  of  the  Railway,       Jom 
and  as  an  unforeseen  consequence  of  the  works  ;  such        r^^j^ 
as  damage  to  buildings  having  a  right  of  support  from    fi^AHBMAD, 
the  adjacent  land,  appearing  only  when  the  excavations  AHDOniHBLr 
for  the  Railway  are  made,  owing  to  some  unknown     coiiPAmL 
state  of  the  soil ;  or  injury  done  to  drains,  or  to  rights 
of  passage  and  communication,  and  to  other  non- 
apparent  easements,  of  which  the  Company  may  have 
had  no  notice.     It  is  not  reasonable  to  suppose  that 
when  the  Legislature  gave  powers  to  the  Company  to 
make  the  Railway  on  the  lands  indicated  on  their  plan, 
it  intended  that  the  Company  should,  in  cases  like 
these,  be  subject  to  actions  as  wrongdoers,  and  to  the 
legal  liability  of  having  their  works  stopped,  because 
compensation  had  not  been  first  made  to  all  persons 
injuriously  affected   by   the   consequences   of    their 
operations. 

Coming,  then,  to  the  Appellant's  case,  and  assuming 
that  he  may  be  able  to  establish  a  right  which  has  been 
injuriously  affected,  his  claim  would  be  founded  on  this, 
that  his  statutable  right  was  disturbed  by  the  Railway 
Bridge,  carrying  passengers  and  traffic,  which  would  . 
otherwise  have  crossed  the  River  Richelieu  by  his 
Bridge.  It  has  been  already  pointed  out  that  this 
injurious  effect  does  not  arise  necessarily  from  the 
construction  of  the  Bridge,  but  may  do  so  from  the 
use  of  it ;  and  it  is  apparent  that  if  the  Railway  bad 
never  been  completed,  or  if  no  disturbance  had  takeo, 
place  by  its  carrying  traffic  which  would  have  others 
wise  come  to  his  Bridge,,  the  Appellant  would  nob 
have  been  injuriously  affected^  or  entitled  tp.  eompen^. 
sation  at  all. 

The  powers  QJ[  the  later  Canadian  Act  (22nd  Vici$ 
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^^^^*        c.  66)  appear  to  be  substaDtially  to  the  same  effect  as 

Jones        the  earlier  Act. 

rp^'g  The  practice  under  the  English  Acts  has  been,  that 

Stahbtbad,    possession  of  lands  cannot  be  taken  until  the  purchase- 

AND  Ohamblt  money  has  been  paid   or  secured,  but  the  making 

OoMPAHT.     compensation  for  injuriously  affecting  lands  has  not 

been  considered  to  be  a  condition  precedent,  so  as  to 

leave  the  Company  open  to  actions,  if  it  has  not  been 

made. 

In  the  above  case  cited  to  support  the  claim  of  the 
Appellant,  the  remedy  was  not  an  action,  but  pro- 
ceedings by  arbitration,  under  the  compensation 
clauses  :  Reg.  v.  The  Cambrian  Railway  Company  (a). 
It  is  true  the  English  Acts  differ  in  some  respects 
from  the  Canadian  Act,  and  it  was  pointed  out  by  the 
Appellant's  Counsel  that  the  prohibition  of  the  84th 
section  of  the  English  Lands  clauses  Act,  is  confined 
in  terms  to  the  entry  upon  lands ;  and  that  there  is 
no  clause  in  the  Canadian  Act  equivalent  to  the  68th 
clause  of  the  English  Act,  which  provides  a  mode  in 
which  compensation,  when  not  made  by  the  Company, 
may  be  enforced. 

But  it  is  to  be  observed,  that  there  are  no  prohibi- 
tory words  against  entering  on  lands  or  exercising 
the  powers  of  the  Act  before  payment,  in  the  Canadian 
Act.  The  words  of  the  19th  sub-section  are  aflirma- 
tive,  that  upon  payment  or  tender,  the  Award  or 
agreement  shall  vest  the  power  in  the  Company.  It 
is  not  enacted  that  until  this  is  done  the  authorized 
works  shall  not  be  executed.  It  is  said  that  this  is 
implied.  But  when  an  implication  is  made,  it  should 
be  reasonable  ;  and  in  construing  these  Acts,  it  may 

(a)  Law  llep.  6  Q.  B.  423. 
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properly  be  made  according  to  the  subject-matter.       >i23i^ 
Their  Lordships  are  not  now  dealing  with  the  lands       Jonu 
taken  for  the  Railway,  but  with  an  interest  injuriously         rp„, 
affected,  if  at  all,  by  matters  arising  subsequent,  not    ^^^^^^' 
only  to  the  taking  of  the  lands,  but  to  the  construe-  ahd  Ohamblt 
tion  of  the  Railway  Bridge.     It  is  not  a  reasonable     compavt. 
construction  of  the  Statute  to  imply,  as  a  condition 
precedent,  that  compensation  must  be  paid  for  such 
consequential  injuries  before  doing  the  work. 

It  was  contended,  that  no  machinery  was  provided 
by  the  Act  by  which  compensation  can  now  be 
assessed,  for  it  was  said  that  unless  the  notice  men- 
tioned in  the  7th  sub-section  of  the  11th  clause  was 
given,  none  of  the  machinery  provided  by  the  Act 
could  be  put  in  motion.  If  this  is  so,  it  might 
afford  an  argument  against  the  right  of  the  Appel- 
lant to  compensation  at  all,  and  it  might  be  inferred 
from  it,  that  cases  like  the  present  depending  on  the 
use  of  the  Railway,  were  not  contemplated. 

But  it  is  obvious,  as  already  pointed  out,  that  there 
may  be  many  cases  of  damage  to  property  arising 
during  or  after  the  construction  of  the  Railway  from 
the  works  themselves,  which  would  certainly  fall  within 
the  general  obligation  to  make  compensation  imposed 
on  Companies  by  the  4th  clause.  Their  Lordships 
consider  that  if  in  such  cases  the  Company  did  not, 
on  application,  take  steps  to  appoint  an  Arbitrator 
and  proceed  to  arbitration,  the  Claimant  might  take 
proceedings  by  way  of  mandamus  to  compel  them  to 
give  the  notice  provided  by  the  7th  sub-section  of 
the  11th  clause,  or  to  appoint  an  Arbitrator.  In 
such  proceedings  the  Court  would  determine  whether 
the   Claimant  was  entitled   to   compensation  before 
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1878.       issuing  a  peremptory  fnandamiUf  as  in  the  case  of 
JoHBs       Reg.  v.  The  Cambrian  Railway  Company  (a). 
rp^g  If  the  Appellant's  contention  is  allowed  to  prevail, 

Stanstbad,  Railway  Companies  would,  in  all  cases  of  possible 
andOhamblt  contingent  claims,  however  doubtful,  be  obliged  to 
CoMPAKT?  S'^®  notices  declaring  their  readiness  to  pay  com- 
pensation (in  fact  admitting  the  right  to  it)  at  tbe 
hazard,  if  they  omitted  such  notices,  of  being  treated 
as  wrongdoers,  and  of  having  their  works  demolished 
or  stopped. 

Their  Lordships,  for  the  above  reasons,  have  come 
to  the  conclusion,  that  this  action  cannot  be  main- 
tained, and  they  will,  therefore,  humbly  advise  Her 
Majesty  to  dismiss  the  appeal,  and  to  aflSrm  the  judg- 
ments of  the  Canadian  Courts  with  costs. 

(a)  Law  Rep.  6  Q.  B.  422. 
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APPEAL  FROM  THE  COURT  OF 
QEEN'S  BENCH  FOR  LOWER  CANADA 
PPEAL  SIDE). 

ISA  MiGNEAULT        •        -        .     AppeUont ; 

AND 


VLIB  Malo  and  Jean  Baptists  |  r,,^^^i,^ 
Brousseau    -        -        -        -)         ^ 


# 


this  case  the  question  raised  respected  the  right    ^jan*i872^ 
le  Appellant  to  an  annuity  bequeathed  to  her  by       ^*^^"^, 
Prudent  Malo,  a  Merchant  of  Belcsil,  in  Lower  ciledm  Lowep 
ida^SLud  domiciled  there,  and  the  effect,  according  iqq^^^ 

the  Civil  Coda 
^resent :— Sir  James  William  Colvile,  Sir  Robert  Phillimore  ^^^^f^^ 
[e  of  the  High  Goart  of  Admiralty),  Sir  Montague  Edward  into  opera-    . 

I  and  Sir  Robert  Porrett  Collier.  tioo)  beinff 

dangerously 
ill,  Bent  for  a 
Notary  to  make  his  Will.  The  Notary  attended  with  two  Witnesseiy 
and  M.  expressed  verbally  before  them  the  proyisions  he  intended  to 
make  by  his  Will,  including  an  annuity  to  A.  The  Notary  inouired  of 
the  Witnesses  if  they  understood  If.^a  wishes,  and  they  said  that  they 
did,  whereupon  the  Notary  proceeded  to  reduce  IfJa  expressed  inten- 
tions into  writing,  in  the  form  of  a  solemn  Will  according  to  the  French 
Law,  and  had  written  down  as  far  as  the  beouest  of  the  annuity  to  A,, 
but  before  a  disposition  in  favour  of  his  only  daughter  and  appointment 
of  Executors  was  written,  M.  died.  The  two  Witnesses,  at  tne  Notaxys 
request,  at  once  made  a  declaration  in  writing  of  what  MJ'a  intentions 
were  regarding  the  disposition  to  be  made  by  his  Will.  A.  petitioned 
the  Superior  Court  of  the  Provinces  for  probate  of  the  partly  prepared 
Testamentary  paper,  and  that  Court  granted  probate  ox  the  imperfect 
instrument  with  the  written  statement  of  the  Witnesses,  as  containing 
the  Will  of  the  deceased.  M.*8  heir  was  cited,  and  opposed  the  grant. 
A.  afterwards  brought  an  action  for  payment  of  the  annuity.  Si  de- 
fence to  the  action  M.^s  heir  disputed  the  validity  of  the  Will.  The 
Superior  Court  gave  judgment  for  A.  on  the  ground,  that  the  sentence 
of  the  Court  granting  probate  was  conclusive ;  the  Court  of  Queen's 
Bench  in  Lower  Canada  reversed  that  judgment.  On  appeal,  held  by 
the  Judicial  Committee : — 
First,  that  according  to  the  uninterrupted  practice  and  usage  of  the 
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^J^^  to  the  Law  of  Lower  Canada^  of  probate  in  the 
MioNEAULT  Canadian  Courts  to  an  unexecuted  Testamentary 
Malo.  paper,  as  a  Will,  in  the  form  prescribed  by  English 
Law. 

The  facts  were  these  : — 

The  action  was  brought  by  the  Appellant  against 
the  Respondents  to  recover  the  arrears  of  lan  annaitj 
bequeathed  by  M.  Malo. 

The  declaration  was  filed  in  1866,  and  alleged  that 
Prudent  Malo  died  on  the  S5th  of  April,  1865,  and 
left  an  only  Daughter,  the  Respondent,  EtUalie  Mah 
(the  Wife  of  the  other  Respondent,  Jean-Baptisk 
Brousseau\  who  had  succeeded  to  and  taken  p» 
session  of  the  estate  of  her  deceased  Father;  tbst 
Prudent  Malo  on  the  25th  of  Aprils  1 865,  made  his 
Will,  duly  executed  according  to  law  in  so  far  as 
regards  moveables,  and  by  his  Will  left  the  Plaintiff 
an  annuity  of  £25  for  her  life ;  that  the  Will  was 
duly  proved  before  Assistant  Justice  Monk^  and  pro- 
bate of  it  granted  on  the  27th  of  December,  1865 ;  that 
it  cost  the  Plaintiff  £25  to  obtain  the  probate,  whidi 
she  alleged  that  she  had  a  right  to  recover  from  the 
Defendants,  who  had  unjustly  and  in  bad  faith  con- 
tested the  Will,  and  that  on  the  25th  of  August  theo 


Courtfl  in  Lower  Canada  since  1801,  on  the  construction  of  the  Colonial 
Act,  4lBt  Oeo,  3,  c.  4,  s.  2,  the  grant  of  probate  was  not,  as  in  JSngland, 
conclusive,  and  that  it  was  competent  to  MJs  heir  to  impugn  the  Will 
bj  way  of  defence  to  A.^s  action. 

Secondly,  that  although  M,  intended  to  make  a  Will  according  to  the 
French  Law,  and  the  imperfect  Testamentary  paper  was  yoid  as  a  WiU 
by  that  Law,  yet  that  the  verbal  bequest,  coupled  with  the  unfinished 
O^tamentary  paper,  was  a  good  bequest  as  respected  personalty,  and 
entitled  to  probate,  as  the  Imperial  Statute,  14th  Oeo,  3,  c.  83,  8.  10, 
introduced  uie  English  Law,  as  to  Wills  existing  at  that  time,  into 
Lower  Canada,  and  carried  with  it  the  rules  of  the  English  Courts  as  to 
the  admissibility  of  oral  evidence  in  cases  of  nuncupative  Wills,  or 
iinfimshed  Testsjnentary  dispositions  of  personalty. 
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last  past,  sixteen  months  of  the  annuity  was  due  to        •^®^*- 
the  Plaintiff,  amounting  to  the  sum  of  £33.  6s.  8d.        MiaNSAuur 
.    The  Plaintiff  filed  with  the  declaration  copies  of       j£^ 
the  probate  of  the  Testamentary  paper  of  M.  MalOt 
and  of  the  proceedings  and  evidence  which  preceded 
its  grant.     From  these  proceedings  it  appeared,  that 
the  Plaintiff  had  on  the  20th  of  July ^  1865,  presented 
a  petition  to  the  Superior  Court  of  Montreal  praying 
for  probate  of  the  Will  of  Af.  Mdo^  and  had  cited 
the  Defendants  to  appear,  as  representing  the  suc- 
cession of  the  Testator ;  that  the  Defendants  appeared 
aod  contested   the  grant  of  probate,  and  that   the 
Plaintiff    called    several    Witnesses,    and,   amongst 
others,  Elz^ar  Blanchard,  who   produced   a   paper 
writing,  which  contained  the  testamentary  wishes  of 
the   Deceased,   as   expressed    by   him    before   three 
persons  present  at  the   time,  and  immediately  before 
his  death,  and  which  was  written  immediately  after- 
wards ;  and   another  Witness,  J.  B.  Brillont  who 
produced  an  unfinished  Will,  the  writing  of  which 
was  interrupted    by  the  death  of  the  Testator,  but 
which  contained   a   bequest  to  the   Plaintiff  of  the 
annuity  in  question.     The  Defendants    having  de-^ 
clined  to  call  Witnesses,  and  having  been  heard  by 
their  Counsel,  the  Court, 'on  the  27th  of  December^ 
1865,  gave  judgment  granting  probate  of  the  above 
two  papers,  and  ordering  them  to  be  registered  on  the 
S^gistry  of  probate  of  the  Court. 

The  Defendants  pleaded  a  special  plea,  which,  in 

«£fect,  alleged  that  the  Will  was  not  properly  executed, 

that  the  probate  of  it  was  null  and  void,  that  the 

proofs  adduced  were  irregular  and  ought  not  to  have 

heen  admitted,  and  that  the  Plaintiff  was  not  entitled 
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^2f^       to  the  costs  of  proving  it.     They  also  pleaded  tbe 
MiQNEAuiA    general  issue. 
]l^^  The  Plaintiff  joined  issue  on  the  pleas,  and  also 

demurred  to  the  first  plea  on  the  ground  that  the 
Defendants  were  not  entitled  to  question  the  probitei 
By  consent  of  the  parties,  the  evidence  given  oa 
the  proceedings  in  the  Superior  Court  for  the  probate 
of  the  testamentary  papers,  a  copy  of  which  had  been 
filed  by  the  Plaintiff  with  her  declaration,  was  ad- 
mitted as  given  in  the  action.  This  evidence  consisted 
of  the  depositions  of  four  Witnesses  :  Elzear  Bbm- 
chard,  Jean  Baptists  Allard,  ViWon  Slanehmi 
Joseph  R.  BriUon,  and  two  paper  Writings  prodoGed 
in  evidence  by  Elzear  Blanchard  and  Joseph  R.  firflk 
From  this  evidence  it  appeared,  that  on  the  25th  of 
April,  1865,  M.  Malo  being  ill,  and  having  been  told 
by  his  Doctor  that  he  was  not  likely  to  survive  km^ 
sent  for  Brillon,  a  Notary,  to  make  his  Will.  BriUM 
told  him  that  it  was  necessary  that  there  should  be  two 
Witnesses,  and  that  when  they  were  present  he  oogiit 
to  say  and  explain  in  their  presence  what  he  intended 
to  do.  Malo  accordingly  directed  him  to  send  fiir 
Vilbon  Blanchard  and  Elzear  Blanchard  for  that 
purpose.  Vilbon  Blanchard  and  Elzear  Elanclmi 
having  arrived,  and  being  alone  in  the  room  with  the 
Deceased  and  Brillon,  the  Deceased  said,  '*  I  wish  to 
make  my  Will,"  and  then  stated  the  disposition  of 
his  property  which  he  wished  to  make,  and  which  he 
had  previously  stated  in  the  morning,  in  similar  termsi 
to  Brillouy  the  Notary,  and  afterwards  to  Dr.  AUatit 
one  of  his  Executors.  When  he  had  finished,  BrUbm, 
the  Notary,  asked  the  two  other  Witnesses  if  they 
understood  the  Testator's  wishes,  and  on  their  sajiv^ 
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"  Yes,"  proceeded  to  write  out  the  Will.    While  he       "7a. 
was  doing  so,  and  when  he  had  completed  the  clause    Miqniaolt 
relating  to  the  bequest  to  the  Plaintiff,  the  Testator       j^j^ 
fell   back  in  his   chair  and  expired.     Brillon  then 
ceased  writing,  and,  with  the  Witnesses,  went  into  a 
neighbouring    room,   and    within   half  an  hour  of 
Malays  death  drew  up  a  statement  of  his  testamentary 
wishes,   as   he   had   expressed   them,  including  the 
bequest  of  the  annuity  to  the  Plaintiff.     The  state- 
ment so  drawn  up,  and  the  unfinished  Will  written 
by  JBrillon^  were  the  two  papers  of  which  probate 
was  granted  by  the  Court  (a). 

On  the  31st  of  May,  1667,  the  Superior  Court, 
Mr.  Justice  Berthelot  presiding,  gave  judgment  in 
favour  of  the  Plaintiff  for  £43.  ISs.,  being  £25  for 
cme  year's  annuity,  and  £18.  15s.  for  the  costs  of 
proving  the  WilL 

The  Defendants  having  inscribed  the  cause  for 
revision  before  three  Judges  of  the  Superior.  Court  of 
Montreal,  on  the  28th  of  March,  1868,  that  Court, 
consisting  of  the  Justices  Mondelet,  Berthelot,  and 
Monk,  sitting  as  a  Court  of  revision,  affirmed  the 
jodgment  of  the  31st  of  May,  1867*  Mr.  Justice 
Mondelet  dissenting. 

The  Defendants  appealed  to  the  Court  of  Queen's 
Bench  for  Lower  Canada,  and  that  Court,  consisting 
of  Chief  Justice  Duval,  and  the  Justices  Caron^ 
Drummond,  Badgley,  and  Loranger,  gave  judgment 
on  the  9th  of  September,  1869,  reversing  the  two 
judgments  of  the  Superior  Court,  and  dismissing  the 
Plaintiff's  action  with  costs. 

The  appeal  was  from  this  judgment  of  reversal  of 
the  Superior  Court. 

(a)  These  docuifjits  sie  lel  oat  inthe  jodgmeiit,  poft,  361. 


V. 

Malo. 
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.  ^Q^^* .  Mr.  H.  M.  JBofnpaSf  for  the  Appellant : — 

MiONEAULT 

There  are  two  questions — first,  whether  the  validitj 
of  the  Will  of  a  domiciled  Canadian  made  in  1865 
(before  the  promulgation  of  the  Civil  Code  of  Lower 
Canada)  is  to  be  determined  by  the  English  Law 
introduced  by  the  Imperial  Statute,  14th  Oeo.  i, 
c.  83,  s.  10,  or  by  the  general  French  Law  in  force 
in  Lower  Canada;  and  secondly,  whether  probate 
granted  by  the  Superior  Court  to  such  a  Will  is  not 
conclusive,  so  as  to  prevent  such  Will  being  impogoed 
by  the  heir  of  the  deceased  as  not  valid  by  the  Law 
of  Lower  Canada. 

[Sir  James  Colvile: — As  the  Respondents  raix 
an  objection  to  the  power  of  the  Assistant  Judge  of 
the  Superior  Court  to  grant  probate,  and  the  coDl^ 
quent  validity  of  the  probate  itself,  their  LordshipB 
wish  that  point  to  be  argued  first.] 

By  the  Law  of  England  as  well  as  France  the 
grant  of  probate  is  conclusive  evidence  of  the 
testamentary  character  of  the  instrument.  A  "Will 
admitted  to  probate  can  only  be  impeached  on  appeal 
from  the  Court  of  Probate,  or  set  aside  by  a  suit  for 
the  revocation  of  the  probate :  1  Jarman  on  Wilbi 
p.  22  [3rd  Ed.] ;  CardweU  v.  JRea  (a) ;  AOen  v. 
McPherson  (6).  The  probate,  therefore,  is  conclusive 
evidence  that  the  writings  admitted  to  probate  con- 
stitute valid  testamentary  dispositions.  By  the  oU 
French  Common  Law  of  the  Province  of  Lcwff 
Canada  only  two  forms  of  solemn  Wills  were  valid— 
the  authentic,  or  notarial,  and  the  olographic  Tbe 
first  was  executed  before  public  Officers,  namely,  two 

(a)  Stuart's  Low.  Can.  Rep.  331.  (6)  1  H.  L.  C.  191. 
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Notaries,  or  one  Notary  and  two  Witnesses.    The       ^^^ 
Testamentary  dispositions  were  to  be  dictated  by  the    Mionaault 
Testator  to  the  instrumenting  Notary,  who  was  to       mm. 
iread  the  Will  to  the  Testator  for  his  approval,  and  to 
be  then  signed  by  the  Testator  and  the  two  Notaries, 
or  by  one  Notary  and  two  Witnesses,  as  the   case 
might  be,  when  it  became  an  authentic  Minute,  or 
notarial  Acte,  having  full  authenticity  in  itself,  with- 
out other  proof  of  its  execution :  1  Henry's  Works, 
Ubm   5,  qtiest  8;    Bretonnia  Cod.^  sect.  4,  Dis.  1, 
No.  4.     The  olographic  form  of  Will  must  be  entirely 
written  and  signed  by  the  Testator :  2  Despeisses^ 
p.  72  ;  Lacombe,  Bee.  de  Ju/risp.,  verb.  "  Testament,*' 
p.  323.    The  notarial,  or  authentic  form  of  Will  is 
recognized  in  Art.  843  et  seq.  of  the  Civil  Code  of 
Jjower  Canada.    By  the  Imperial  Statute,  called  the 
Quebec  Act  of  1774  (14th  Geo.  3,  c.  83,  s.  10),  it 
was  provided  that  every  Owner  of  lands,  goods,  &c., 
in  the  Province,  who  had  a  right  to  alienate  tbem  in 
bis  lifetime,  might  devise  or  bequeath  them  by  last 
Will  or  Testament,  such  Will  being  executed  eithe^r 
according  to  the  Laws  of  Canada  or  according  to  the 
forms   prescribed   by   the   Law  of  England.      This 
Statute  introduced  into  Lower  Canada  the  Law  of 
Wills  then  in  force  in  England^  and  included  imper- 
fect Testamentary  papers,  relating  to  personalty,  and 
nuncupative  Wills.     It  appears  that  from  this  period, 
at  least,  if  not  previously,  the  mode  of  obt^ning 
probate  of  Wills  in  Lower  Canada  executed  in  tire 
English  form  was  similar  to  the  practice  now  in  use, 
and  according  to  which  the  Will  in  question  was 
proved,  for  in  1801  the  Provincial  Act  (41st  Geo.  3, 
c.  4),  was  passed,  which  recited  that  doubts  having 
arisen  regarding  the  method  to  be  followed  of  proving 


9&4  CABE8  BBFORB  THB  RPIVT  COUNCIL. 

1872.  ]3gt  ^\\\g  and  Testaments,  made  and  executed  accord- 
MioHEAULT  ing  to  the  forms  prescribed  by  the  Law  of  England^ 
Malo.  before  one  or  more  of  the  Judges  of  the  Courts  of 
Civil  jurisdiction  in  the  Province,  in  order  to  remove 
those  doubts  it  was,  by  sect.  2  of  that  Act,  declared, 
that  the  Civil  Judge  should  be  authorized  to  grant 
probate  of  such  Wills,  as  by  a  Court  of  Probate ;  and 
it  is  stated  by  Mr.  Justice  Badgletf^  in  bis  judgmeot 
in  this  case,  that  since  that  time  probates  have  bees 
granted  by  the  Judges  of  the  Civil  Court  as  before,  m 
conformity  with  the  Common  Law  of  the  Province; 
and  according  to  the  recognized  and  admitted  1^ 
maxim  '*  that  the  Law  of  the  Testator's  domicile  ii 
the  rule  for  Probate."  A  single  Judge  has  full  power: 
Con.  Stat.  Lower  Canada,  1860,  ch.  78,  a.  23. 

The  Will,  therefore,  being  valid,  whether  made  in 
the  English  or  French  form,  and  having  been  made 
before  the  promulgation  of  the  Civil  Code^  which  has 
abolished  nuncupative  Wills  for  tlie  future,  it  wis 
sufficient  to  establish  that  the  Will  possessed  all  the 
conditions  necessary  to  entitle  it  to  probate.  That 
was  our  contention  in  the  Court  below  ;  and,  as 
regards  the  factum  of  the  Will,  the  probate  thus 
obtained  is  conclusive.  By  the  French  Law,  even  if 
the  grant  of  probate  is  to  be  treated  only  as  an  authen- 
tication of  the  Will,  it  is  conclusive  until  set  aside  bj 
a  competent  authority :  Civil  Code  of  Ltower  (krniB 
Arts.  1210,  1222;  Pothier,  Traite  des  Obligatianh 
Tom.  I.,  pp.  474-482. 

Mr.  Hemming,  for  the  Respondents :— - 

The  papers  admitted  to  registration  as  the  Will  of 
Prudent  Malo  were,  on  the  face  of  them,  not  bis 
Will.    The  Order  of  the  Assistant  Judge  of  the 
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27th  of  December^  1865,  directing  such  registration  1672. 
CD  the  registry  of  probate,  and  all  proceedings  taken  Mioneault 
under  that  Order,  were  inoperative  upon  any  question  lyj^^^ 
relating  to  the  validity  of  such  alleged  Will.  It  was 
not  a  Will  executed  according  to  the  English  law 
relating  to  Wills  introduced  into  Lower  Canada  by 
the  14th  Geo.  3,  c.  83,  sect.  10,  and  according  to  the 
lex  fori  it  was  not  entitled  to  probate  as  a  nuncupa- 
tive Will,  such  form  of  Will  being  unknown  to  and 
inadmissible  by  the  law  of  Lower  Canada^  or  as  an 
imperfect  testamentary  paper :  Civil  Code  of  Lower 
Canada^  Art.  1233,  sect,  7.  As  in  contracts,  the  law 
of  the  Country  where  the  contract  is  to  be  enforced 
governs  the  admissibility  of  evidence:  Bain  v.  The 
Whitehaven  and  Fumess  Junction  Railway  Com- 
pony  (a) ;  Yates  v.  Thomson  (b)  \  and  not,  as  insisted 
here,  the  practice  of  the  English  Court  of  Probate  and 
tlie  rules  regarding  Testamentary  papers,  which  are 
only,  at  the  highest,  inferentially  introduced  by  the 
Statute,  14th  Geo.  3,  c.  83,  sect.  10.  By  the  law 
wfiA  practice  of  Lower  Canada  the  registration  of  the 
Will  was  not  conclusive,  and  did  not  preclude  the 
Court  there  from  holding  in  the  action  by  the  Appel- 
lant that  the  deceased  did  not  make  such  a  Will  as 
'  allied,  or  any  Will,  and  it  was  not  requisite  before 
disputing  such  Will  that  the  registration  of  it  should 
be  annulled.  The  Lower  Canada  Act,  41st  Geo.  3,  c.  4, 
McL  2,  giving  power  to  the  Court  to  grant  probate 
of  '^  Wills  and  Testaments  "  according  to  the  Laws 
of  England^  made  pursuant  to,  and  by  authority  of, 
the  Imperial  Statute,  14th  Geo.  3,  c.  83,  sect.  10, 
clearly  never  contemplated  or  intended  to  include  such 
Testamentary  papers  as  were  then  admitted  to  proof 

{a)  3  H.  L.  C.  I.  (6)  3  CI.  &  F.  644. 
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^f3f:       by  the  Courts  of  Probate  in  England,  and,  among 
MioNEAULT    them,  nuncupative  Wills. 


V, 

MjLho, 


Their  Lordships  directed  Counsel  to  proceed  on 
the  question  of  the  validity  of  the  Testamentary  paper 
as  a  Will. 

Mr.  H.  M.  Bompas: — 

It  will  be  necessary  to  consider  this  question  both 
by  the  French  Law  prevailing  in  Lower  Canada  and 
by  the  English  Law  introduced  by  Imperial  or  Pro- 
vincial Statutes.  As  regards  the  Law  of  Wills,  the 
French  Law,  as  it  existed  previously  to  the  (hde 
Napoleon,  according  to  the  Custom  of  Paris,  was  the 
Law  received  and  acted  on  in  Lower  Canada  previoos 
to  the  introduction  of  the  English  Law  of  Wills,  by 
the  I4th  Geo.  3,  c.  83,  sect.  10,  and  the  proof  of 
such  Wills  by  the  Provincial  Statute,  41st  Geo.  S, 
c.  4.  Mr.  Justice  Badgley^  in  his  judgment  in  the 
Court  below,  enumerates  only  two  kinds  of  Wills 
made  in  solemn  form,  the  one  before  two  Notaries  or 
a  Notary  and  two  Witnesses,  and  the  other  by  a  holo- 
graph writing,  which  required  no  Witnesses.  In 
neither  case  could  the  Testator  dispose  of  more  than 
a  part  of  his  property.  On  his  death  the  whole 
property  real  and  personal  vested  in  the  heir  named 
in  the  Will,  the  Executors  having  power  to  deal  with 
the  property  only  as  representing  the  heir.  Thii 
Law  was  altered  by  the  Imperial  Statute,  14th  Geo  3, 
c.  83,  sect.  10,  which  provided  that  every  Owner  of 
lands,  goods,  &c.,  in  the  Province  who  had  a  right  to 
alienate  them  in  his  lifetime,  might  devise  or  bequeath 
them  by  last  Will  and  Testament,  such  last  Will 
being  executed  either  according  to  the  Law  of  Ckmai^ 
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or  according  to  the  forms  prescribed  by  the  Law  of      ^^JJf* 
England.     The  forms   of  Wills   which    existed    in    Mionbauw 
England,  and  the  rules  as  to  the  admissibility  of  Tes-       malo. 
tamentary  papers  and  evidence  received  in  the  Elccle- 
siastical  Courts,  were  thus   introduced   into  Lower 
Canada.     In  Meiklejohn  v.   The  Attomey-Oeneral  of 
Lower    Canada   (a\   this  Tribunal  held,  that  under 
that  Statute  a  Will  which  was  invalid  by  the  French 
Law,  and  not  executed   according   to    the  English 
Statute  of  Frauds  so  as  to  pass  lands,  passed   Copy- 
holds  and  Leaseholds,  and  was  valid,  therefore,  as  a 
disposition  of  personal  estate,  and  that,  although  a 
deceased  person  intended  to  make  a  Will,  in  solemn 
form,  according  to  the  French  Law,  and  the  instru- 
ment being  imperfect  and  incomplete,  was  void  by 
that  Law,  yet  it  might  nevertheless   be  valid  by  the 
English  Law  :  Masterman  v.  Maherley  (6) ;  Lambert 
V.  Gauvreau  (c).     Art.  855  of  the  Civil  Code  of  Lower 
Canada  is  declaratory  of  the  Law  in  Lower  Canada, 
and  the  following  Article,  857,  regarding  the  probate 
and  proof  of  Wills,  is  evidence  of  what  the  Law  was 
in  that  respect  previous  to  the  promulgation  of  the 
Civil  Code.     The  paper  Writing   produced  by  the 
Witness,  Blanchard,  was,  by  the  English  Law,  a  valid 
nuncupative  Will  committed  to  writing  by  Witnesses : 
Freeman  v.  Freeman  (rf) ;   Lemann  v.   Bonsall  {e) ; 
Bennett  v.  Jackson  (/) ;  and  the  imperfect  Testamen- 
tary paper  produced  by  Brillon  the  Notary,  so  far  as 
it  relates  to  the  bequest  of  an  annuity  to  the  Appel- 
lant, being  complete,   was  a  good  written  Will  as 
respected  personal  property,  and  one  oar  Courts  of 

(a)  2  Eoapp'B  P.  0.  Cases,  328.        (6)  2  Hagg.  Ece.  Bep.  235. 
Ic)  7  Low.  Can.  Bep.  277.  (d)  1  Lee's  Eoe.  Bep.  848. 

(#)  1  Add.  380.  (J)  2  Phfl.  xOO. 
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^J^JJ;^  Probate  would  before  the  passing  of  the  Wills  Act, 
MioifiAULT  1st  Vict  c.  26,  have  granted  probate  of:  Nathan  ▼. 
Malo.  Morse  (a) ;  Forbes  v.  Gordon  (6) ;  Montefiore  v. 
Montejiore  (c) ;  Deveraux  v.  Bullock  (d) ;  Brown  v. 
Hallett  (e) ;  Allen  v.  Manning  (f) ;  Castle  v.  Torre  (y). 
Effect  would  be  given  to  such  imperfect  Testamentarj 
paper  by  Courts  of  Law  and  Elquity :  Lemayne  v. 
Stanley  {h) ;  Ellis  v.  Smith  ({) ;  and  entitle  the 
Appellant  to  receive  the  annuity  out  of  the  Testator's 
personal  estate. 

Mr.  Hemming^  for  the  Respondents : — 

The  formularies  required  by  the  French  law,  as 
stated  on  the  other  side,  are  conclusive  that  Pruierd 
Malo  never  made  a  Will.     The  papers  were  impro- 
perly admitted  to  probate  as  his  Will.     The  Imperial 
Statute,  14th  Qeo.  3,  c.  88,  s.  10,  which  enactSi  that 
Wills  or  Testaments  executed  according  to  the  forms 
prescribed  by  the  Laws  of  England  are  entitled  to 
probate,  was  intended  to  apply  only  to  properly  exe- 
cuted Wills,  and  not  to  embrace  nuncupative  Wlls 
or  imperfect   Testamentary  Papers.     None   of  the 
cases  cited  on  the  other  side  regarding  such  imperfect 
Testamentary  papers  apply.     In  Munro  v.  Coutts  (i) 
the  House  of  Lords  held  that  an  unfinished  paper 
was  not  a  Testament  or  Will.    So  in  Lower  Canada, 
ColviU  V.  Flanagan  (l).     The  agreement  as   to  evi- 
dence, and  the  proceedings  in  the  action,  the  questicm 

(a)  8  Phil.  631.  (6)  Ibid.  614. 

(c)  2  Add.  354.  (d)  1  PhU.  73. 

(e)  2  Lee's  Ec<5.  Rep.  418.  (/)  3  Add.  490. 

(g)  3  Moore's  P.  C.  Cases,  133.  (A)  3  Lev.  J. 
(t)    1  Ves.  11.  W  1  Dow.  437. 

(/)    8  Low.  CaD.  Jur.  238. 
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on  the  merits  as  to  the  validity  of  the  alleged  Will,        ^^'^^ 
and  as  to  the  sufficieDcy  and  admissibility  of  the  evi*    Mxonbavlv 
dence  adduced  by  the  Appellant  in  support  of  it,  were       mIlo. 
intended  to  be,  and  were,  in  effect,  submitted  to  the 
Court  below  free  from  the  technical  questioD,  whether 
the  registration  ought  not  also  to  be  annulled.     A 
grant  of  probate  might  be  recalled  on  the  ground  of 
fraud. 

Their  Lordships  reserved  judgment,  which  was  now      3rd  Feb^ 
pronounced  by 

Sir  Robert  Phillimore: — 

This  is  an  appeal  from  a  judgment  of  the  Court 
of  Queen's  Bench  for  the  Province  of  Qtiebec^  which 
reversed  the  judgment  of  the  Superior  Court  for 
Lower  Canada,  sitting  in  the  District  o{  Montreal. 

The  litigation  relates  to  the  execution  of  a  Will, 
and  the  following  short  statement  of  facts  is  neces* 
sary : — 

Prudent  MaJo,  a  Merchant  of  BoloeiU  died  on  the 
25th  of  Aprils  1865,  leaving  an  only  Daughter,  and 
property  in  moveables  and  immoveables  of  the  value 
of  about  £8,000.  On  the  morning  of  that  day  Malo 
was  dangerously  ill,  and  being  apprised  of  his  danger 
by  his  medical  attendant,  desired  him  to  fetch  a 
Notary  named  BrilloUy  for  the  purpose  of  making  his 
Will.  Brillon  came  and  had  an  interview  with  the 
deceased,  who  said  he  wished  to  make  his  Will,  and 
it  was  arranged  that  two  Witnesses  of  the  name  of 
JBlanchard  should  attest  it.  The  deceased  said  that 
he  wished  to  bequeath  an  annuity  of  twenty-five  louis 
to  the  Demoiselle  Migneanlty  giving  reasons  for  his 
wish  ;  that  he  desired  his  debts  to  be  paid ;  twenty- 
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^^  five  louis  to  be  given  to  the  poor  of  his  Parish  ;  the 
MiGNSAULT  residue  of  all  bis  property  to  his  Daughter^  Madame 
Malo.  Srousseau,  for  her  life,  and  afterwards  to  her  children 
born  or  to  be  born  of  her  present  or  any  other  mar- 
riage, and  he  named  three  Executors*  The  Deceased 
seems  to  have  made  a  similar  statement  of  his  inten- 
tions to  his  medical  attendant. 

The  Notary  and  the  Witnesses  arrived  about  twelve 

o'clock  ;  in  their  presence  the  deceased  said,  *'  Je  veur 

faxrefaire  mon  testament**  He  then  said  as  follows:— 

**  Je  recommande  mon  ante  a  Dieu ;  je  veux  qwe 
tontes  mes  dettes  et  torts  soient  pnyes ;  je  veux  que 
mes  funerailles  soient  faites  avec  le  mains  de  pampe 
possible,  en  Inissant  cependant  cela  a  la  discretion  de 
mes  executeurs  testamentaires  ;  je  donne  aux  paucrei 
de  la  Paroisse  de  Belosil  cent  piastres,  a  leur  etre 
payes  vingt-cinq  piastres  par  an.  Je  vetix  quHl  seH 
paye  a  Mademoiselle  Migneatdt  vingt^nq  louis  par  oft 
pourvu  quelle  ne  se  marie  pas.  Je  donne  et  ligue  a 
majilley  Spouse  de  Jean- Baptiste  Brosseau,  en  jamh 
sance  tons  mes  hiens  tant  qu'elle  vivra,  et  la  proprieti 
je  la  donne  aux  enfants  nes  et  a  naitre  du  mariage 
avec  M.  Srousseau,  ou  de  toute  autre  mariage  cm- 
tracte  par  la  suite.  Je  nomme  pour  mes  executem 
testamentaires  mes  amis  le  docteur  JSard,  le  doctm 
Rottot,  et  mon  gendre  Brousseau.  II  dit  alors  jitf 
c^^tait  toutes  ses  dispositions.  Je  veux  aussi  que  la  nut- 
jorite  de  Popinion  de  mes  ex6cuteurs  testamentairet 
prevalent  dans  le  riglement  de  mes  affaires.** 

The  Notary  asked  the  Witnesses  if  they  clearly 
understood  what  M.  Malo  had  stated  ;  he  then  pro- 
ceeded to  write,  and  having  made  what  may  be  called 
a  religious  preface,  proceeded  as  follows  : — 
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^euxtemement.     Veut  et  ordonne  le  dit  Sieur     .  ^^"^^  . 

ieur  que  toutes  ses  dettes  soient  payees^  et  torts    Mionbault 

uifaits,  reparesy  si  aiccuns  se  trauvent^  par  ses       Malo. 

teurs  testamentaires  ci-apres  nommes. 

Vroisiemement.      Veut  et  ordonne  le  dit  Sieur 

teur  que  ses  ohseques  aient  lieu  de  la  maniere  le 

modeste  possible;  laissant  tout  a  la  volonte  et 

Hion  de  ses  executeurs  testamentaires  ci-apres 

es. 

\uatriemement.     Veut  et  entend  le  dit  Testatenr 

soit  paye  a  Demoiselle  Louise  Migneault  an^ 

mient  sa  vie  durante^  pourvu  qu^elle  ne  cliange 

e  nonif  une  somme  de  cent  piastres. 

aquiememefit     Donne  et  legue^  le  dit  Testateur 

oauvres  de  la  Paroisse  de  Belceil  une  somme  de 

piastres,  a  leur  etre  payees  par  payement  de 

<nnq  piastres  par  an. 

'ixiemement.     Quant  a   tous    les  autres  biens^ 

meubles  quHmmeubles^  argentyor,  en  dettes  et 

itionsy  meubles  de  menage  et  autres  biens  gene- 

ent  quslconques  que  le  Testateur  delaissera  et 

\i  appartiendront  a  son  deces  sans  en  excepter.^ 

len  be  had  finished  his  last  word  the  Testator 
before,  therefore,  the  bequest  to  bis  Daughter 
he  appoiutmeDt  of  the  Executors  was  written, 
efore  he  had  signed  the  paper, 
appears  that  the  two  Witnesses  afterwards 
d  to  another  room  and  wTote  as  follows  : — 

^ous  soussignes,  ayant  ete  requis  par  feu  Pru^ 
Malo  comme  tAnoins  de  son  testament,  nous  etant 
\s  aupres  de  lui  avec  M.  Brillon,  Notaire,  U 
nma  ainsi :  se  tournant  vers  M.  JSrillon,  il  lui 
'  Vous  allez  ecrire  mon   Testament,     D'obord 
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}^^  gue  mes  dettes  soient  payees,  qu'une  pennon  de  100 
MioNEAULT  dollars  par  anriee  soil  payee  a  Delle.  MigneauU  taii 
Malo.  quelle  nechangera  pas  de  nom^je  donne  aux pautrret 
de  la  Paroisse  de  BelcBtl  une  somme  ife  100  doUan 
payable  vingUcinq  dollars  par  annee.  Que  mes  ser- 
vices funeraires  soil  fails  avec  moderation  d  la  du^ 
cretion  de  mes  Ewecuteurs  testarnentatres. 

m 

''  *  Tons  mes  autres  biens  enjouissance  a  ma  file  et 
en  propricte  a  ses  enfants  nes  et  a  naitre  de  $m 
present  mariage  et  tous  autres  mariages  qu^ellepaurra 
contracter. 

'^'  Je  nomme  man  ami  J.  B.  AUardy  mon  ami  k 

Doctr.  Rottotf  et  mcffi  gendre  Brousse  lu  mes  ExetM- 

teurs  testamentaires ;  qu'une  majorite  des  trots  prmb 

dans  lews  deliberations.* 

''  Belml,  25  Avril,  \865. 

(  Signe)  '*  Elzear  Blanckard. 

•*  V.  BlanchardJ' 

On  the  20th  of  July^   1865,  the  Appellant,  Af^ 
neault^    presented    a    petition    to   a   Judge   of  the 
Superior   Court,    praying   for   probate   of  the  Will 
as  contained  in   the  two  paper  writings  to  which  I 
have  referred.     Madame  Brousseau  and  her  Husband, 
the    Respondents,    were   cited    to    appear    and  did 
appear.     The    Appellant    examined    the   Witnesses 
whom  I  have  mentioned  in  support  of  the  Will,  and 
they  were  cross-examined  on  the  part    of  the  Re- 
spondents, who  also  put  in  an  answer,  or,  as  it  was 
termed,  '*  defense  au  fond  en  droit.**     They  did  not, 
however,    produce    any   Witnesses,   though    special 
titne  was  allowed  them  for  so  doing,  but  addressed 
an  argument  to  the  Court  by  their  Counsel  against 
the    validity   of    the   Will ;    and,   on    the   27th  of 
December y  1865,  the  Court,  consisting  of  a  single 
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Judge,  Mr.  Justice  Monk^  gave  seDtence  in  favour  of     ,  ^^72. 
the  Appellant,  and  directed  probate  to  be  granted    Migwbauw 
of  the  two  papers  as  together  containing  the  Will       MaLo. 
of  the  deceased,  and  condemned  the  Defendants  in 
the  costs. 

.  In  the  month  of  September^  1866,  the  Appellant 
brought  her  action  in  the  Superior  Court  for  the 
annuity,  and  for  the  costs  awarded  to  her  in  the 
Probate  Court ;  the  action  was  formally  contested 
by  the  Respondents,  and  it  was  arranged  that  the 
evidence  (subject  to  all  exceptions)  taken  before  the 
Court  of  Probate  should  be  used.  Mr.  Justice  Ber^^ 
thelot  heard  the  cause,  and  decided  in  favour  of  the 
Appellant,  apparently  on  the  double  ground  that  the 
sentence  of  the  Probate  Court  was  valid, — '*  VH  que 
la  dite  sentence  du  vi7igt'Sept  Decemhrey  mil  huit  cent 
smxante-cinq^  est  dans  toute  sa  force  et  vertu,  et  doit 
avoir  tout  Veffet  que  tut  donne  la  lot;  " — and  that  the 
Appellant  was  entitled  to  succeed  upon  the  merits. 

The  case  was  next  heard  before  the  Court  of  re- 
vision, composed  of  three  Judges,  two  of  whom  were 
Judges  Monk  and  BertheloU  who  maintained  their 
opinion,  the  other  Judge  dissented  ;  there  was  then 
an  appeal  to  the  Court  of  Queen's  Bench,  consisting 
of  five  Judges,  who  unanimously  reversed  the  sentence 
of  the  Inferior  Courts. 

From  this  decision  the  present  appeal  has  been 
instituted. 

No  controversy  is  raised  as  to  the  facts  in  this  case. 
It  is  clear  that  the  Deceased  was  of  perfectly  sound 
mind — that  he  intended  to  make  his  Will  in  solemn 
form,  before  a  Notary  and  two  Witnesses,  and  to 
dispose  of  his  property  in  the  manner  described  in 
the  papers  of  which  probate  has  been  granted. 
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^^^5J2^         The  contention  is  as  to  the  law  applicable  to  these 

MlGNSAULV      facts. 

M^,  The  contention  is  two-fold : 

The  first  is,  that  the  probate  granted  is  not  coo- 
elusive,,  as  a  judgment  in  rem  or  a  judgment  tnier 
partes.  There  is  no  doubt  that  a  probate  in  EngUmi^ 
granted  in  solemn  form,  after  due  citation  of  partie8» 
would  have  this  effect.  And  it  is  certainly  modi  to 
be  lamented  if  a  rule  of  law  and  practice  so  obviouslj 
conducive  to  the  interests  of  justice  and  the  qoieting 
of  litigation  does  not  prevail  in  Lower  Canada. 
Their  Lordships,  therefore,  desired  this  part  of  the 
case  to  be  argued  separately.  The  result  is  as 
follows : — 

Previously  to  the  year  1 774,  and  the  passing  of  the 
Imperial  Statute,  14th  Oeo.  3,  c.  83,  Wills,  according 
to  the  Common  Law  of  Canada,  could  be  made  oolj 
in  one  of  three  ways : — 

First,  before  two  Notaries. 

Second,  before  a  Notary  and  two  Witnesses. 

Thirdly,  by  a  holograph  writing  which  did  not 
require  Witnesses. 

The  Statute  (or  Quebec  Act,  as  it  is  usually  called) 
14th  Oeo.  3,  c  83,  however,  introduced  another  form 
of  Will,  enacting,  by  section  10,  **  That  it  shall  aod 
may  be  lawful  to  and  for  every  person  that  is  owner 
of  any  lands,  goods,  or  credits  in  the  said  Proviaoe, 
and  that  has  a  right  to  alienate  the  said  lands^  goods, 
or  credits,  in  his  or  her  lifetime,  by  deed  of  sale,  gift, 
or  otherwise,  to  devise  or  bequeath  the  same  at  his 
or  her  death  by  his  or  her  last  Will  and  Testament, 
any  law,  usage,  or  custom  heretofore  or  now  prevail- 
ing in  the  Province  to  the  contrary  hereof  in  anywise 
notwithstanding,   such  Will    being   executed   either 
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ccording  to  the  laws  of  Canada  or  according  to  the      ^J^ 
)rm8  prescribed  by  the  laws  of  England.^^  Miohiault 

There  appears  never  to  have  been,  and  not  to  exist       jiuui. 
t  present,  any  Court  which  exercises  a  special  juris- 
iction  with  respect  to  Wills. 

A  practice  dictated  by  obvious  convenience  or  ne- 
essity  seems  to  have  grown  up  in  Canada^  after  the 
onquest  of  that  Country  by  England^  of  registering, 
r,  as  it  was  somewhat  loosely  termed,  proving.  Wills 
dade  according  to  English  Law  before  a  Judge  of  the 
Jivil  Court.  This  practice,  the  legal  effect  of  which 
ras  very  doubtful,  continued  till  1801,  when  a  Pro- 
incial  Statute  (41st  Geo.  3,  c.  4,  sect.  2,  incorporated 
n  the  Consolidated  Statutes,  c.  34,  sect.  3)  provided  as 
allows:  ''Whereas  doubts  have  arisen  touching  the 
QCthod  now  followed  of  proving  last  Wills  and  Testa- 
nents  made  and  executed  according  to  the  forms  pre- 
cribed  by  the  laws  of  England^  before  one  or  more 
\i  the  Judges  of  the  Courts  of  Civil  Jurisdiction  in 
he  Province ;  be  it,  therefore,  enacted  that  such  proof 
hall  have  the  same  force  and  effect  as  if  made  and 
aken  before  a  Court  of  Probate." 

At  first  sight  it  certainly  appeared  to  their  Lord- 
ships that  this  language  availed  to  introduce  the  law 
>i  England  with  respect  to  the  conclusiveness  of  a 
)robate  duly  granted  into  the  law  of  Canada  ;  and 
bat  where,  as  in  the  present  case,  a  suit  as  to  the 
validity  of  the  Will  had  been  contested  in  open  Court, 
x>th  parties  appearing,  pleading,  and  one  examining, 
;he  other  cross-examining  Witnesses,  and  probate  had 
;hen  been  granted,  the  same  question  could  not  be 
'aised  again,  at  all  events  between  the  same  parties, 
jefore  another  Tribunal ;  but  that  the  production  of 
the  probate  would  operate  as  an  estoppel  to  any  such 
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,223?1/      action.     This,  moreover,  appears  to  their  Lordships 
MioKBAiTLT    to  be  the  true  coDStructioD  of  the  words,  **  such  proof 
Malo,       shall  have  the  same  force  and  effect  as  if  made  aod 
taken  before  a  Court  of  Probate." 

Their  Lordships,  however,  think  that  they  canoot 
consider  this  matter  now  as  res  integrcu  They  cannot 
disregard  the  practice  of  the  Canadian  Courts  with 
respect  to  it  for  the  last  seventy  years,  and  they  have; 
therefore,  made  as  careful  an  investigation  into  tliii 
practice  as  the  circumstances  permit. 

It  appears,  in  the  first  place,  that  no  appeal  Im 
ever  been  instituted  from  a  decree  or  grant  of  probaie 
made  by  the  Court — that  it  is  very  doubtful  wbethff 
any  allegation  or  plea  as  to  the  merits,  for  instancy 
a  plea  or  allegation  setting  up  insanity  or  undoe 
influence,  could  be  propounded,  or  would  be  admitted 
on  an  application  for  probate. 

It  is  enacted  by  the  23rd  section  of  the  78th 
chapter  of  the  Consolidated  Statutes  of  Lwet 
Canada^  in  the  year  1860,  that  ''any  Judge  (tf  the 
Superior  Court,  at  any  place  where  the  said  Court  or 
the  Circuit  Court  is  appointed  to  be  held,  shall,  in  aof 
Court  or  out  of  Court,  in  term  or  out  of  term,  or  in 
vacation,  and  any  Prothonotary  of  the  Superior  Court 
at  the  place  where  his  office  is  therein  held,  shall,OQtof 
Court,  but  in  term  or  out  of  term,  have,  and  may  exe^ 
cise  within  and  for  the  District  in  which  such  place  as 
aforesaid  lies,  the  same  power  and  authority  as  is  thea 
vested  in  the  Superior  Court  and  the  Judges  thereof 
in  what  respects  the  probate  of  Wills,  the  electioo 
and  appointment  of  Tutors  and  Curators,  as  weD 
under  the  general  law  as  under  the  provisions  of 
chapter  87  of  these  Consolidated  Statutes  relating  to 
insolvent  Debtors,  or  any  other  Act,  the  taking  of  the 
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CDUDsel  and  opiDion  of  relations  and  friends  in  cases  ^2!^^ 
where  the  same  are  by  law  required  to  be  taken,  the 
•closing  of  inventories,  attestation  of  accounts,  in- 
sinuations, affixing  and  taking  off  seals  of  safe 
custody,  the  emancipation  of  minors,  the  homologa- 
tion or  refusal  to  homologate  proceedings  had  at 
any  avis  de  parents  called  or  held  by  or  before  any 
'  Notary,  and  other  acts  of  the  same  nature  requiring 
despatch  ;  and  the  proceedings  in  all  such  cases  shall 
form  part  of  the  records  of  the  Superior  Court  at 
the  place  where  they  are  had,  or  of  the  Circuit  Court 
at  such  place,  if  the  Superior  Court  be  not  held 
there. 

(2.)  ''  But  the  appointments  and  orders  made  by 
any  Prothonotary  under  this  section,  or  made  under 
the  same  by  any  Judge  out  of  Court,  shall  be  liable 
to  be  set  aside  by  any  Judge  of  the  said  Court,  sitting 
in  the  same  District  in  Court  and  term,  in  like 
manner  and  under  the  provisions  of  law  in  and 
under  which  appointments  and  orders  made  by  one 
or  more  Judges  out  of  Court  in  matters  requiring 
despatch  may  be  set  aside  by  the  Superior  Court 
(12th  Vict.  c.  38  ;  20th  Vict  c.  44,  sect.  91)/' 

In  the  Civil  Code  of  Lower  Canada^  which  became 
law  in  1866,  therefore,  after  the  making  of  the  Will 
ID  question,  it  is  enacted  (sect.  8^  ^  856),  ''The 
originals  and  legally  certified  copies  of  Wills  made 
in  authentic  form,  make  proof  in  the  same  manner 
as  other  authentic  writings/' 

(^  857.)  "  Holograph  Wills  and  those  made  in  the 
form  derived  from  the  laws  of  England^  must  be 
presented  for  probate  to  the  Court  exercising  superior 
original  jurisdiction  in  the  District  in  which  the 
deceased  had  his  domicile,  or,  if  he  had  none,  in  the 
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^i^^  District  in  which  he  died,  or  to  one  of  the  Judges  of 
MioNKAULv  such  Court,  or  to  the  Prothonotary  of  the  District 
Malo.  ^^6  Court,  or  Judge,  or  the  Prothonotary,  receives 
the  depositions  in  writing,  and  under  oath  of  fi- 
nesses competent  to  give  evidence,  and  these  deposi- 
tions remain  affixed  to  the  original  Will,  together 
with  the  judgment,  if  it  have  been  rendered  out  of 
Court,  or  a  certified  copy  of  it,  if  it  have  been 
rendered  in  Court  ;  parties  interested  may  tbeo 
obtain  certified  copies  of  the  Will,  the  proof,  and  the 
judgment,  which  copies  are  authentic,  and  give  eBoA 
to  the  Will  until  it  is  set  aside  upon  contestation. 

*'  If  the  original  of  the  Will  be  deposited  with  i 
Notary,  the  Court,  -or  Judge,  or  the  Prothonotaiy, 
causes  such  original  to  be  delivered  up. 

(^  858.)  ''  The  heir  of  the  deceased  need  not  be 
summoned  to  the  probate  thus  made  of  the  WiD, 
except  it  is  so  ordered  in  particular  cases. 

''The  functionary  who  takes  the  probate  takes 
cognizance  of  all  that  relates  to  the  WilU 

*'  The  probate  of  Wills  does  not  prevent  their  con- 
testation by  persons  interested/' 

In  the  fourth  Eeport  of  the  Commissioners,  which 
preceded  the  enactment  of  the  Civil  Code,  it  is  said 

(p.  179): 

*'  The  third  section  treats  of  the  proof  of  Wills, 
and  also  of  the  preliminary  probate,  before  a  Judge, 
of  such  as  have  not  been  made  in  authentic  form.  A 
Will  frequently  concerns  several  parties,  by  all  of 
whom  it  would  be  difficult  to  have  it  acknowledged, 
though  these  persons  and  even  third  parties  be  iote* 
rested  in  submitting  its  validity  without  delay  to  a 
preliminary  test.  The  proceeding  adopted  for  this 
purpose  is   well    known   in   Erigland  and  in  this 
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Country  under  the  name  of  probate ;  it  is  more  par-  .  ^^'j^-  ^ 
ticularly  in  use  in  England,  where  Wills  have  no  Miohbault 
form  corresponding  with  our  authentic  form.  In  the  Malo. 
old  French  law,  as  well  as  in  the  ancient  practice  in 
this  Country,  traces  are  still  found  of  a  similar  pro- 
bate as  regards  holograph  Wills.  It  is  not,  however, 
necessary  to  extend  the  researches  upon  this  point, 
the  probate  of  holograph  Wills  and  of  Wills  made  in 
the  English  form  having  uniformly  been  effected  in 
the  same  manner,  which  is  that  of  the  common  form 
of  probate  adopted  in  England,  where  a  more  solemn 
form  of  probate  is  also  practised,  to  which  the  parties 
interested  are  summoned,  and  by  which  they  are 
bound.  This  latter  form  of  probate  is  not  in  use  in 
this  Country,  unless  it  be  compared  to  a  contested 
action  before  the  Courts.  The  probate  here  takes 
place  before  a  Judge  and  out  of  Court.  Our  pro- 
vincial Statute  of  1801  merely  says  that  the  form 
of  probate  then  in  use  shall  contioue  to  be  prac- 
tised." ... 

The  "  contestation ''  spoken  of  in  the  Report  and 
the  Code  does  not  appear  to  mean,  as  it  would  in 
England^  a  suit  in  the  Court  of  Probate,  before  pro- 
bate is  granted  or  enforced,  but  in  some  other  suit,  a 
suit  before  a  Civil  Court,  in  which  the  validity  of  the 
Will  is  impugned. 

Upon  the  whole,  it  appears  to  their  Lordships  that, 
by  the  uninterrupted  practice  and  usage  of  the  Cana- 
dian Courts  of  Justice  since  1801,  the  law  has 
received  an  interpretation  which  does  not  affix  to  the 
grant  of  probate,  even  in  the  circumstances  of  this 
case,  that  binding  and  conclusive  character  which  it 
has  in  England,  and  that  according  to  that  interpre- 
tations it  was  competent  to  the  Respondents  to  impugn 
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,  ^Q^^  ,     the  validity  of  this  Will  by  way  of  defence  to  the 
MioKEAULT    action  brought  by  the  Appellant  for  the  payment  of 
Malo.       the  annuity. 

Their  Lordships  think  that  they  ought  not  to  ad- 
vise Her  Majesty  that  a  different  construction  oo^t 
now  to  be  put  upon  the  law. 

With  regard  to  the  form  of  action  adopted  in 
this  case,  their  Lordships  do  not  find  that  any 
objection  was  taken  to  it  in  the  Court  below. 

It  remains  to  consider  the  second  branch  of  con- 
tention. It  has  been  argued  on  behalf  of  the  Appd- 
lant, — 

First,  that  though  the  deceased  intended  to  makea 
Will  in  solemn  form,  according  to  the  French  lav, 
yet,  if  he  did  in  fact  make  one,  bad  according  to  that, 
but  good  according  to  the  English  law,  it  is  valid. 

Their  Lordships  have  no  doubt  that  this  proposi- 
tion is  true. 

Secondly,  it  has  been  argued  that,  if  the  Judge  wai 
wrong  in  granting  probate  of  both  the  papers,  at  all 
events  the  unfinished  paper  written  by  the  Notary 
from  the  instructions  of  the  deceased  was  a  valid  in- 
strument according  to  the  law  of  England  before  the 
Wills  Act,  1  Vict.  c.  26,  and  that  the  Appellant  is 
content  to  have  probate  of  that  paper  alone. 

Their  Lordships  are,  therefore,  relieved  from  the 
necessity  of  considering  whether  a  nuncupative  form 
of  Will  was  valid  in  Lower  Canada  at  the  date  of 
Prudent  Male's  death,  and  before  the  recent  Code 
came  into  operation ;  as  to  which,  however,  they 
desire  not  to  be  considered  as  expressing  any  doubt 
whatever,  or  whether  a  probate  could  be  properly 
granted  of  a  nuncupative  Will  and  unfinished  instruc- 
tions as  together  containing  the  Will  of  the  deceased. 
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The  question   before  their  Lordships  is  reduced       }^^ 
within  these  limits.     Is  the  paper  of  unfinished  in-    MioirsAULi< 
structious   such  a  document   as    would   have   been       ^/^ 
entitled  to  pro1)ate  under  the  law  in  force  in  England 
before  the  present  Wills  Act  ?     For  if  so,  it  was,  be- 
fore promulgation  of  the  Code,  which  appears  to  have 
adopted  the  Wills  Act,  a  good  Will  in  Canada  under 
the  provisions  of  the  Quebec  Act,  14th  Geo.  3,  c.  83. 
Upon  this  point  their  Lordships  entertain  no  doubt. 

The  law  is  very  clearly  laid  down  in  Montefiore  v. 
Montejiore  (a)  by  a  most  experienced  Judge,  Sir  John 
Nicholl : — "  The  legal  principles,"  he  says,  "  as  to 
imperfect  Testamentary  papers,  of  every  description, 
vary  much  according  to  the  stage  of  maturity  at  which 
those  papers  have  arrived.  The  presumption  of  law, 
indeed,  is  against  every  Testamentary  paper  not  ac- 
tually executed  by  the  Testator,  and  so  executed,  as 
it  is  to  be  inferred,  on  the  face  of  the  paper,  that  the 
Testator  meant  to  execute  it.  But  if  the  paper  be 
complete  in  all  other  respects,  that  presumption  is 
slight  and  feeble,  and  one  comparatively  easily  re- 
pelled. For  intentions,  sub  modo  at  least,  need  not 
be  proved,  in  the  case ;  that  is,  the  Court  will  pre- 
sume the  Testator's  intentions  to  be  as  expressed  in 
such  a  paper,  on  its  being  satisfactorily  shewn  that  its 
not  being  executed  may  be  justly  ascribed  to  some  other 
cause,  and  not  to  any  abandonment  of  those  intentions, 
so  expressed,  on  his,  the  Testator's  part  But  where 
a  paper  is  unfinished,  as  well  as  unexecuted  (especially 
where  it  is  just  begun,  and  contains  only  a  few  clauses 
or  bequests),  not  only  must  its  being  unfinished  and 
unexecuted  be  accounted  for,  as  above,  but  it  must 
also  be  proved  (for  the  Court  will  not  presume  it)  to 

(a)  2  Add.  857. 
NEW    SERIES.— -VOL.  VIU.,    PART   II.]  C    C 


372  CASES  BEFORE  THE  PRIVT  COUNCIL. 

^^^^^  express  the  Testator's  intentions,  in  order  to  repd 
MiGNEAULT  the  legal  presumption  against  its  validity.  It  most 
Malo.  he  clearly  made  to  appear,  upon  a  just  view  of  all  the 
facts  and  circumstances  of  the  case,  that  the  deceased 
had  come  to  a  final  resolution  in  respect  to  it,  as  iar 
as  it  goes :  so  that  by  establishing  it,  even  in  such  its 
imperfect  state,  the  Court  will  give  effect  to,  and  not 
thwart  or  defeat,  the  Testator's  real  wishes  and  in- 
tentions in  respect  to  the  property  which  it  purports 
to  bequeath,  in  order  to  entitle  such  a  paper  to  probate, 
in  any  case,  in  my  judgment."  He  then  goes  on  to 
say  (a)  : — "  If  the  instrument  is  (as  it  clearly  is),  in 
legal  construction,  one  in  progress,  merely,  and  an- 
finished,  as  to  the  body  of  the  instrunient,  the  kgsl 
presumption,  surely,  is,  that,  had  the  deceased  not 
been  prevented  from  finishing  it,  he  would  have  gone 
on  to  provide  for  his  children  in  a  subsequent  part  of 
the  instrument.  I  cannot  assent  to  the  propositkHi 
contended  for  by  one  of  the  Counsel,  that,  if  a  Tes- 
tator dies  while  the  instrument  is  in  progress,  that 
instrument,  *  so  far  as  it  goes,'  be  its  contents  and 
effect  what  they  may,  must  be  valid.  I  know  of  oo 
principle  to  that  broad  extent  ever  laid  down ;  nor 
was  any  authority  cited  in  support  of  it.  The  rule 
which  I  take  to  operate,  in  the  case  of  every  unfinished 
paper,  is  this :  can  the  Court  infer  that  by  pronoundDg 
for  it,  it  will  carry  into  eflfect  what  it  collects,  from  all 
the  circumstances  of  the  case,  to  have  been  the  de- 
ceased's wish  ?  In  that  event  it  will  he  its  duty  to 
pronounce  for  it — but  surely  not,  if  it  sees  reason  to 
believe  that,  by  so  doing,  it  will  defeat  or  counteract, 
instead  of  giving  eflfect  to  that  wish." 

In  another  case  {Nathan  v.  Morse)  (6)  the  saine 

(a)  d  Add.  859-60.  (6)  3  Phil.  530-1. 
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learned  Judge  said  : — **  The  facts  are  satisfactorily      2^^ 
established — I   have   no  doubt  in  pronouncing  this    MiaHBAuw 
to  be  the  Will  of   the    deceased,  as  far  as  to  the       ^lUi/^. 
appointment  of  the  Executor:    but   it   is  perfectly 
clear  that  the  other  part  was  not  committed  to  writing 
during  the  life  of  the  deceased.     Although  the  Court 
goes  the  utmost  length  to  give  effect   to  intention 
clearly  proved,  and  reduced  into  writing  in  the  life- 
time of    the  Testator,  yet  it  has  never   held   that 
anything  added  to  a  Will  after  death  can  be  estab- 
lished.    Death  consummates  the  instrument — nothing 
can  be  added  afterwards. 

*'  The  last  clause  must  be  pronounced  against  and 
struck  out  of  the  Will. 

^'  I  have  no  doubt  of  pronouncing  for  the  Will 
without  it.'* 

It  was  suggested  that  these  decisions,  which  were 
made  in  1820-2,  were  judicial  developments  of  the 
doctrine  as  to  imperfect  Testamentary  papers,  and 
were  not  intended  to  be  incorporated  into  the 
Canadian  Law  by  the  Statute  of  1808.  But  un- 
fortunately for  this  argument,  various  decisions  of 
Sir  Oeorge  Lee,  a  most  learned  Ecclesiastical  Judge, 
in  1757,  fully  establish  the  doctrine  which  Sir  John 
NichoU^  in  1820-1,  did  not  in  truth  develop,  but  de- 
clared to  be  the  acknowledged  existing  law. 

There  can  be  no  doubt  that  in  this  case  it  did 
completely  express  the  wishes  of  the  Testator,  and, 
therefore,  tried  by  the  principles  laid  down  in  these 
and  other  cases,  the  paper  containing  the  instruc- 
tions written  out  by  the  Notary  is  entitled  to 
Probate. 

It  remains  only  to  consider  the  objection  that  the 
evidence  by  which  these  instructions  are  proved  to 
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1871  contain  the  testamentary  intentions  of  the  deceased 
MioNEAVOT  is  inadmissible  according  to  the  lexjbri — that  is,  the 
Canadian  French  Law ;  and  for  this  position  Art 
1233,  sect.  7,  was  relied  upon,  which  requires  that 
there  must  be  ''a  commencement  of  proof  in  writing" 
(wntmericement  depreuve  par  ecrit)  in  order  to  admit 
the  oral  testimony  of  Witnesses.  If  it  were  necessary 
to  consider  whether,  in  this  case,  this  condition  as  to 
the  commencement  in  writing  had  been  fulfilled,  thdr 
Lordships  would  be  strongly  inclined  to  hold  that  it 
had  been  fulfilled ;  but  in  truth  the  case  is  not  one  to 
which  the  doctrine  of  the  lex  fori  prevailing  as  to 
the  admission  of  evidence  is  applicable  at  all.  The 
law  which  introduced  into  the  Colony  the  English 
Law  as  to  Wills  must  be  considered  as  having  in* 
troduced  it  with  all  its  incidents,  and,  therefore,  with 
the  admissibility  of  oral  evidence,  without  which, 
indeed,  the  new  law  would  be  nugatory  and  of  oo 
efiect. 

Their  Lordships  have,  therefore,  arrived  at  the 
conclusion  that  the  judgment  appealed  from  should 
be  reversed ;  that  the  judgment  of  the  Superior  Court 
of  Canada  in  favour  of  the  Appellant  should  be 
affirmed,  and  that  the  Respondents  should  pay  the 
costs  of  this  appeal  and  those  of  the  Court  of  Queen's 
Bench  in  Canada. 
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ON  APPEAL  FROM  THE  COURT  OF  APPEAL 
FOR  THE  ISLAND  OF  MALTA. 

KosARio  Messina    -        .        .        .  Appellant; 

AND 

EusTACHio  p.  Petrococchino  -        -  Respondent* 

X  HIS  was  an  appeal  against  a  decision  of  the  Court    ^^  p^ 
of  appeal  for  the  Island  of  Malta  and  its  dependen-       ^^*^^' 
des,  revoking  two  sentences  of  the  Court  of  Commerce     A  foreign 

judgment  of  % 
competent 

♦  Present :— Sir  James  William  Colvile,  Sir  Robert  PhUUmore  ^^  "  «>J- 

( Judge  of  the  High  Court  of  Admiralty),  Sir  Montague  Edward  noto^nto 

Smith,  and  Sir  Bobert  Porrett  Collier.  exammation 

hj  another 
Court,  unless 
the  judgment  impeached  carries  on  the  fiice  of  it  manifest  error ;  as  if 
it  is  shown  to  haye  been  obtained  by  fraud,  or  wanting  in  the  condition 
of  natural  justice.  Such  judgment  cannot  be  applied  to  persons  other 
than  those  who  were  parties  to  the  litigation  decided  by  it,  except  in 
cases  where  the  jud^ent  is  in  rem. 

A  Greek  Ship  having  on  board  a  Cargo  consigned  to  MaUct^  the  port 
of  destination,  having  encountered  severe  weather  in  ber  passage  down 
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J^^      for  that  Island,  in  a  suit  brought  by  the  Appellant  a 

Messika      Plaintiff,  against  the  Respondent  as  Defendant. 

Petrocoo-         The  suit  was  commenced  on  the  6th  of  Matd 

cHiNo.       1867,  by  a  citation  issued  out  of  the  Court  of  Con 

merce  for  the  Island  of  Malta  and  its  dependencies  s 

the  request  of  the  Appellant,  who  was  a  Merchai 

residing  at  MaUa^  summoning  the  Respondent,  wb 

the  Blcuih  Sea,  was  obliged,  for  the  preseiration  of  her  Cargo,  to  jettison 
her  Boats,  spars  and  cables,  and  being  disabled,  put  into  ConstaniinopU^ 
where  the  Captain  applied  to  the  Greek  Consular  Court,  and  obtained 
an  order  for  a  survey  of  the  Ship  and  Cargo,  and  a  sentence  of  Ayerag* 
settlement,  with  the  appointment  of  a  Curator,  who,  by  virtue  of  the 
authority  conferred  on  nim,  hypothecated  the  Cargo,  and  caused  a  Bot- 
tomry Bond  to  be  executed  thereon  for  freight  and  the  necessary 
expenses  of  trans-shipping  and  forwarding  the  Cargo.  The  Cargo  having 
been  trans-shipped  arrived  at  Malta,  where  proceedings  were  taken  in 
the  Court  of  Cummerce  by  the  Consignee  to  set  aside  the  sentence  of 
Average  settlement  and  to  annul  the  Bottomry  Bond.    The  Court  of 
Commerce  declared  its  incompetency  to  decide  regarding  the  Average 
settlement,  but  pronounced  the  Bottomry  Bond  null  and  void.    On 
appeal  to  the  Court  of  appeal  at  Mcdta^  that  Court  reversed  the  decree 
of  the  Court  of  Commerce,  so  far  as  regarded  its  competency  to  decide 
the  Average  act  and  settlement,  and  ordered,  as  regarded  the  decision 
of  the  nullity  of  the  Bottomry  Bond,  that  such  decision  should  be  set 
aside  until  a  definitive  sentence  on  the  Average  act  and  settlement 
should  have  been  come  to  by  the  Court  of  Coimherce.    The  Court  of 
Commerce  gave  a  decision  on  the  case  thus  remitted  against  the  Con- 
signee, which  was  equivalent  to  a  nonsuit.    On  appeal  from  this  deci- 
sion, the  appellate  Court  at  Malta  were  of  opinion,  that  the  OEipt&in 
having  taken  the  legal  course  before  the  Consular  Tribunal  at  Constanti- 
nople, and  that  Court  having,  on  the  report  of  Experts,  appointed  a 
Curator  of  the  Caxgo,  and  declared  the  voyage  ended  at  Conttantinople^ 
such  Curator  was  the  Attorney  for  the  Owners  of  the  Cargo,  and  had 
authority  to  hypothecate  the  same ;  that  where  the  formalities  of  a 
Consular  authority  and  verbal  process  justifying  the  expenses  necessi- 
tating the  loan  are  observed,  the  lender  on  Bottomry  is  exonerated  from 
justifying  the  necessity  for  the  loan,  or  making  inquiry  as  to  the  facts 
causing  such  necessity,  and  decided  for  the  valiaity  of  the  Bond : — 
Held  by  the  Judicial  Committee,  affirming  the  judgment  of  the  appeK 
late  Court  at  Malta,  that  the  Greek  Consular  Court  at  Constantinople 
being  a  competent  Court,  having  jurisdiction  over  a  Greek  Ship  ana  a 
Cargo  owned  by  Greek  subjects,  the  sentence  of  that  Court  was  not  open 
to  examination  by  the  Court  of  Commerce  at  Malta,  and  that  it  must 
be  presumed,  in  the  absence  of  manifest  error  or  fraud,  that  the  Greek 
Consular  Court  rightly  interpreted  and  applied  the  Greek  law,  by  which 
they  had  the  power  they  exercised  of  deciding  that,  in  the  circum* 
stances.  CoTistanti/wple  should  be  considered  the  place  of  the  Ship's 
destination,  and  the  average  adjusted  according  to  the  law  in  force  at 
that  place ;  and  that  the  Bottomry  Bond  was,  in  the  circumstances, 
necessary  and  valid. 
The  case  of  Bent  v.  Smith  (Law  Rep.  4  Q.  B.,  414)  followed. 
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as  also  a  Merchant  residing  at  Malta,  and  representa- 
ve  of  the  firm  of  Petrococchino  &  Co.,  as  Agent  of 
Hntitriacopulo,  of  Constantinople,  and  as  holder  of  a 
ottomry  Bond,  to  appear  and  show  cause  why  all  the 
^ts  of  an  average  settlement  made  at  Constantinople 
lould  not  be  declared  irregular,  null  and  void,  and 
'  no  validity,  on  account  of  inherent  faults  for  want 
'authority  and  jurisdiction,  and  for  errors  they  con- 
ined,  and  for  other  reasons  to  be  orally  alleged,  and 
hy  a  Bottomry  Bond,  made  on  the  l*^  I  \S^  of  February, 
)67>  should  not  be  declared  null  and  void,  without 
'ejudice  to  the  right  of  the  parties,  including  Cap- 
in  Froutta,  commanding  the  Greek  Brig  *^  Fvange- 
Uria,''   to  proceed  to  a  regular  average  settlement 

the  place  where  the  voyage  of  the  "  Evangelistria'* 
ight  to  have  terminated,  and  for  all  other  necessary 
sclarations,  including  that  of  Dimitriacopulo^  being 
;ld  responsible  for  the  damages  and  interests  emerg- 
g  from  his  conduct,  and  without  prejudice  to  the 
ition  of  dolus  ?LndJraus,  with  costs. 
The  circumstances  under  which  this  citation  was 
3ued  were  as  follows: — 

On  the  28th  of  October  (O.S.),  1866,  the  Greek 
rig  **  Foangelistria,*^  of  which  Froutta  was  Master, 
iled  from  Berdiansk  with  a  Cargo  of  wheat,  which 
id  been  shipped  by  Negroponte,  Merchant,  oiTagan-- 
g*,  and  bound  to  Malta  for  orders  for  some  port  in 
e  Mediterranean.  The  Cargo  was  consigned  to  the 
ppellant. 
The  "  Fvangelistria  "  encountered  severe  weather 

her  passage  down  the  Black  Sea,  and  after  having 
ttisoned)  for  the  preservation  of  the  Ship  and  Cargo, 
;r  Boats,  spars,  cables,  &c.,  and  sustained  other  dam- 
;e,  she  was  compelled  to  put  into  Constantinople. 

D   D    2 
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Negroponte  had  an  Agent  at  Constantinople,  who 
knew  of  the  arrival  there  of  the  "  Evangelistria**  ioa 
damaged  state,  and  communicated  that  fact  to  the 
Appellant.  The  Master  of  the  ^^  EvangeUstria'* 
immediately  commenced  the  process  required  of  hnn 
by  the  Greek  law  in  the  Commercial  Chancery  of 
the  Royal  Greek  Embassy  at  Constantinople^  and  thit 
Court  having  heard  his  petition  and  examined  the 
Master  and  others  of  his  crew,  appointed  oertam 
Surveyors,  who  on  the  2"*/14*^  oi  January^  1867,  made 
a  survey  of  the  Ship  and  reported  the  same  to  the 
Court,  which  report  was  duly  confirmed  by  the  Consul- 
General  of  Greece  at  Constantinople^  as  Judge  of  the 
Court.  In  pursuance  of  the  recommendations  of  the 
Surveyors,  the  Judge  of  the  Court  appointed  DiniJ' 
triacopulo  Curator  of  the  Cargo  of  the  "  Evangdii' 
tria^^  with  directions  to  charter  a  Vessel  to  serve  as  a 
store  for  the  Cargo,  or,  if  necessary,  to  carry  the  same  to 
its  destination.  DimitriacopiUOf  acting  as  such  Canh 
tor,  on  the  15th  of  January^  1867,  chartered  the 
Russian  Brig  "  Orto  Sorelle*'  (called  in  the  charter- 
party  '*  Otto  Fratetti**),  in  accordance  with  the  au- 
thority given  to  him  by  the  Consular  Court,  and  the 
Cargo  of  the  "  Evangelistria  "  was  accordingly  trans- 
shipped to  the  ''  Otto  Sorelle."* 

The  Surveyors,  on  the  23rd  ot  January^  1867,  made 
a  further  survey  of  the  *'  Evangelistria/'  and  unaoi- 
mously  reported  to  the  Court  that  the  **  Otto  SoreUe'* 
must  sail,  and  carry  on  to  its  destination  the  Cargo 
of  the  "  Evangelistria/'  and  this  report  was,  on  the 
27th  of  that  month,  confirmed  by  the  Consular  Coait 
In  consequence  of  the  recommendations  contained  in 
this  report,  the  Consular  Court,  in  virtue  of  its  decree, 
named  certain  Judicial  Staters  to  settle  the  damages 


CASES  BEFORE  THB    PRIVY    COUNCIL. 


879 


and  expenses  of  average  of  the  **  Evangelistria/*  and 
its  Cargo  at  Constantinople. 

On  the  28th  oi  January,  1867,  the  Judicial  Staters 
ordered  (amongst  other  things),  that  power  should  be 
given  to  the  Curator  of  the  Cargo  of  the  *•  JEvange^ 
listria,'*  to  contract  a  Bottomry  Bond  for  the  sum 
necessary  to  pay  the  general  and  particular  average 
expenses  and  other  amounts  due  in  respect  of  the 
Cargo  sent  on  to  its  destination  by  the  '*  Otto  Sorelle;** 
and  by  a  prospectus  of  settlement,  which  was  to  form 
an  integral  part  of  their  sentence,  they  fixed  the 
amount  for  which  they  gave  authority  to  Dimitria^ 
copvioy  as  Curator  of  the  Cargo,  to  contract  a  Bottomry 
Bond  thereon  at  the  sum  of  35,760f.  52c.,  including 
the  premium  upon  the  Bond.  This  sentence  and  gene- 
ral average  settlement  was  confirmed  to  have  the 
force  of  an  adjudication  by  the  Consul-General  of 
ChreecBy  as  Judge  of  the  Consular  Court. 

In  pursuance  of  the  authority  given  to  him  by  this 
sentence,  DimitriacojnjdOf  on  the  31st  of  January^ 
1867,  hypothecated  the  Cargo  of  wheat  trans-shipped 
to  the  "  Otto  Sorelle "  to  one  Af.  N.  Facher,  as 
security  for  the  sum  of  35,760f.  52c.,  by  a  Bottomry 
Bond  duly  executed  and  vised  by  the  Judge  of  the 
Consular  Court. 

The  *'Otto  Sorelle'^  sailed  from  Constantinople^ 
and  on  the  25th  of  February ^  1867,  arrived  at 
Malta. 

The  Bottomry  Bond  had  been,  in  the  meantime, 
forwarded,  properly  indorsed  by  M.  A.  Facher  to  the 
Respondent's  Firm  in  Malta,  with  directions  to  cash 
the  same,  and  application  was  made  by  the  Respon- 
dent to  the  Appellant  for  that  purpose.  The  Appellant 
then  deposited  the  sum  for  which  the  Bond  had  been 
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given  with  Her  Majesty's  Court  of  Commerce  at 
Malta,  to  remain  as  security  till  it  should  be  decided, 
whether  the  Respondent  had  a  right  to  receive  the 
same  in  respect  of  his  claim  under  such  Bond. 

After  proceedings  in  the  Court  of  Commerce,  it  wasi 
on  the  2nd  of  March^  1867,  decided  that  the  deposit 
should,  with  the  consent  of  the  Apellant,  be  paid  out 
to  the  Respondent,  and  that  such  payment  should  be 
understood  to  be  free  and  unconditional  unless  the 
Appellant  should  bring  forward  in  a  suit  by  way 
of  citation  within  a  certain  limited  time  the  claims  set 
forth  in  the  schedule  of  deposit. 

The  Appellant  thereupon  commenced  the  present 
suit  by  filing  the  citation  before  stated,  and  on  the 
18th  of  March,  1867,  in  consequence  of  a  decree  of 
the  Court  of  Commerce,  the  Appellant  presented  an 
additional  pleading,  in  which  he  set  out  the  facts  and 
matters  before  stated,  and  alleged,  that  the  *^  JEvange' 
listria  "  had  not  the  right  of  ending  the  voyage  and  of 
making  the  average  calculation  in  dmstantinopU^ 
and  that  if  the  average  calculation  was  null,  the 
Bottomry  Bond  could  not  hold  good,  and,  further, 
that  the  Bottomry  Bond  was  null  because  it  was  made 
by  a  person  who  was  not  entitled  to  hypothecate  the 
Cargo,  and  was  not  made  according  to  law. 

The  Respondent,  in  his  answer,  alleged  that  the 
nullity  of  the  average  settlement,  even  if  declared 
void,  would  not  bring  with  it  the  nullity  of  the 
Bond,  that  the  action  on  it  was  intended  to  dispute 
the  procedure  and  acts  of  the  Greek  Consular  Court 
at  Constantinople^  and  the  same  could  not  be  enter- 
tained by  the  Court,  and  that  Facher  was  a  stranger 
to  all  the  acts  the  nullity  of  which  was  asked  for  by 
the  Appellant,  and  took  his  rights  under  the  Bond, 
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having  advanced  his  money  on  the  security  of  the 
Cargo. 

Both  parties  entered  into  evidence,  and  the  suit 
having  been  heard  on  the  22nd  of  June^  1867,  a 
decision  was  given  by  the  Court  of  Commerce,  de- 
claring that  the  Court  was  not  competent,  so  far  as 
the  demand  for  declaring  the  nullity  of  the  average 
acts  of  settlement  was  concerned,  and  decided,  in 
compliance  with  the  demand  contained  in  the  second 
part  of  the  citation,  that  the  Bond  was  null  and  void. 

From  this  decision  both  parties  appealed  to  the 
first  Hall  of  Her  Majesty's  Court  of  appeal,  and  the 
Appellant  entered  into  further  evidence. 

On  the  l6th  of  December^  1867,  the  Court  of 
appeal  gave  judgment,  declaring  that  the  case  was 
within  the  jurisdiction  of  the  Court  of  Commerce,  as 
far  as  the  declaration  of  the  nullity  of  Average  settle- 
ment was  concerned,  and  so  far  revoking  the 
sentence  delivered  by  the  Court  of  Commerce,  and 
ordering  that  upon  the  other  part  it  should  be  set 
aside  until  the  definitive  decision  in  the  Court  of  First 
Instance  on  the  first  part  of  the  citation,  and  it 
subsequently  remitted  the  process  to  the  Court  of 
Commerce. 

The  Court  of  Commerce  having  ordered  further 
pleadings,  the  Appellant,  on  the  28th  of  April,  1868, 
presented  a  petition  disputing  the  details  of  the 
Average  settlement  at  Constantinople,  and  the  Respon- 
dent presented  an  answer  alleging  that  they  were 
valid,  and  that  even  if  any  errors  existed  they  would 
not  invalidate  the  Bottomry  Bond.  On  the  26th  of 
May,  1868,  the  Court  of  Commerce  delivered  judg- 
ment, dismissing  the  Respondent  from  the  further 
observance  of  justice  in  the  suit. 
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From  this  decision  the  Appellant  appealed  to  the 
first  Hall  of  Her  Majesty's  Court  of  appeal  at  Ma&s. 
The  Respondent,  by  his  answer,  prayed  that  the  decU 
sion  of  the  Court  of  Commerce  should  be  reformed,  lo 
far  as  that  the  Appellant  might  be  excluded  from  the 
demands  contained  in  the  citation  or  otherwise,  and 
otherwise  that  the  sentence  should  be  confirmed.  On 
the  20th  oi  July,  1868,  the  Court  of  appeal,  consistnig 
of  Sir  Antonio  Micallef  and  Drs.  Salvatore  Nandi  and 
Lorenzo  Xnereb,  delivered  final  judgment,  to  the 
effect,  that  there  being  no  doubt  as  to  the  application 
to  the  case  of  the  rules  of  the  French  Code  receifed 
in  Chreece  as  law  by  an  Ordinance,  and  of  the  formaE- 
ties  required  by  that  Code  having  been  substaotiallf 
fulfilled,  and  that  the  observance  of  such  formalitia 
exonerating  the  lender  from  justifying  the  necessity  of 
the  loan,  and  there  being  no  evidence  of  collusicm  on 
the  part  of  Dimitriacopulo  or  Facfier,  the  Court 
decided  for  the  exclusion  of  the  demanded  dedaration, 
that  the  acts  made  in  Constantinople  were  null  and  of 
no  validity,  and  also  for  the  exclusion  of  the  demanded 
nullity  of  the  Bottomry  Bond,  and  revoked  the  seo- 
tences  delivered  by  the  Court  of  Commerce  on  the22od 
of  June,  1867,  and  on  the  26th  of  May,  1868,  and 
condemned  the  Appellant  in  costs. 

The  appeal  was  from  this  judgment. 


Mr,  Manisty,  Q.C.,  and  Mr.  T.  H.  Baylis,  (or  tbd 

Appellant : — 

This  suit  was  instituted  by  the  Appellant  in  Her 
Majesty's  Court  of  Commerce  for  the  Island  of  Afofti 
for  the  purpose  of  annulling  a  Bottomry  Bond  by 
which  a  Cargo  of  wheat,  which  was  shipped  at  Ber- 
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iianskf  in  the  Crimea,  and  consigned  to  the  Appellant 
It  Malta,  was  hypothecated  at  Constantinople  for  the 
lum  of  d5,760f.  52c.,  and  also  of  impeaching  the 
iralidity  of  the  proceedings  and  average  act  in  the 
jrreek  Consulate  at  Constantinopk,  purporting  to  have 
:he  force  of  a  judgment  and  giving  judicial  effect  to 
^rtain  average  settlements  and  charges  upon  the 
i7argo,  and  authorizing  the  Bottomry  Bond  in  question. 
We  contend,  that  the  whole  proceedings  in  the  Greek 
[Consulate  were  irregular  and  invalid,  no  notice  having 
>een  given  either  to  the  Owners  of  the  Cargo  or  their 
Aigent  at  Constantinople.  The  Average  settlement  is 
erroneous  and  unjust  on  the  face  of  it,  inasmuch  as 
he  Cargo  is  made  to  contribute  in  its  full  value 
freight  being  deducted),  and  the  Ship  only  half  its 
ralue  and  half  its  freight.  Moreover,  the  settlement 
Deludes  items  which  are  not  the  subjects  of  general 
iverage,  and  to  which  the  Cargo  was  not  bound  to  con- 
ribute  :  Hunter  v.  Prinsep  (a).  Again,  the  Average 
(ettlement  ought  to  have  been  made  at  Malta^ 
vhich  was  the  place  of  destination  of  the  Cargo,  not, 
18  it  was,  at  Constantinople :  Simonds  v.  PFhite  (6). 

The  greater  part  of  the  average  loss  alleged  to  have 
leen  sustained  by  the  Ship  was  declared  by  the  Cap- 
ain  to  have  been  sustained  before  the  Ship  put  into 
iebastopolf  where  she  stayed,  as  it  appears,  for  about 
I  month  before  she  sailed  for  Constantinople^  but 
lo  Protest  was  made  there,  nor  any  notice  taken  of 
ny  average  loss  having  been  sustained,  although  the 
Captain  there  stated  that  jettison  took  place  after  con- 
ultation  with  the  Crew.  By  the  413th  Article  of  the 
7ode  de  Commerce  the  Captain  was  bound  to  take  the 
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first  opportunity  of  reducing  to  writing  the  result  of 
such  consultation,  and  affirming  it  within  twenty-four 
hours  of  his  arrival  at  the  next  port.  It  was  his  duty 
also  to  forward  the  Cargo:  JBlasco  v.  Letcher  (a). 
There  was  no  necessity  to  raise  money  on  Bottomry ; 
and  even  if  there  was  a  judgment  of  the  Greek  Coo- 
sular  Court  ordering  that  a  Bottomry  Bond  should  be 
taken,  yet  that  judgment  is  not  conclusive :  Sank  of 
Australasia  v.  Nias  (6) ;  Power  v.  Whitmore  (c); 
Monroe  v.  PilUngton  (d).  It  is  a  recognized  mlCi 
that  if  Foreign  law  is  reUed  on  by  a  party  which 
differs  from  the  general  maritime  law,  such  Fordga 
law  must  be  proved  as  a  fact,  which  has  not  been  done 
in  this  case.  Supposing  the  necessity  for  a  Bottomiy 
Bond  to  have  existed,  yet  the  Curator  who  negotiated 
the  Bond  had  no  right  to  hypothecate  the  Cargo  with- 
out communicating  with  the  Owners  or  their  Ageoli 
and  especially  when  there  was  such  an  Agent  in 
Constantinople^  who,  it  appears  from  the  evideooei 
had  funds  in  hand.  But  the  repairs  to  the  Ship  not 
being  made  for  the  preservation  or  the  forwarding  of 
the  Cargo,  the  Curator  had  no  right  to  hypothecate 
the  Cargo  to  pay  for  such  repairs  ;  and  if  the  Bond  is 
to  be  discussed  without  reference  to  the  judgment  of 
the  Consular  Court,  it  is  evident  that  it  is  bad,  the 
Owners  of  the  Cargo  not  having  been  communicated 
with  :  Heathorn  v.  Darling  {e).  Moreover,  it  was  the 
duty  of  the  lender  to  see  that  there  was  a  necessity  for 
the  Bond:  The'' Orelia''  (/);  The '' Bonaparte' {j)] 


(a)  14  C.  B.  (N.S.)  147. 
(c)  4  M.  &  S.  141. 
(tf)  I  Moore's  P.  C.  Cases,  5. 
(g)  8  Moore^s  P.  C.  Cases,  459. 


(6)  16  Q.  B.  717. 

{d)  2  B.  &  S.  1 1. 

(/)  8  Hagg.  Ad.  Rep.  75. 
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7%e    Cargo   ex    Oalam    (a) ;   Abbott   on    Shipping 
llth  Ed.],  ch.  iii.,  sec.  5. 

Mr.   Butt,  Q.C.,  and  Mr.  E.  C.  Clarkson^  for 
the  Bespondent : — 

The  act  of  the  Greek  Consular  Court  at  Constants 
nople  was  a  judicial  and  not  a  ministerial  act,  and 
that  Court  being  a  Court  of  competent  jurisdiction, 
BQch  judgment  was  a  binding  judgment,  and  would  be 
recognized  by  the  comity  of  Nations  by  any  Court 
in  which  an  action  on  that  judgment  was  brought : 
Castrique  v.  Imrie  (b).  Therefore,  the  Bottomry 
Bond  taken  in  pursuance  of  such  judgment  is  a  valid 
Bond.  The  nature  and  extent  of  the  jurisdiction  of 
the  Consular  Courts  in  Tkiriey  is  stated  by  Wheaton^ 
International  Law  [Ed.  by  Laurence] ,  pp.  21 7, 224. 
The  history  and  extent  of  the  power  of  the  Consular 
Court  in  Turkey  is  to  be  found  in  the  judgment  in 
The  Laconia  (c).  The  sentence  of  average  Staters 
appointed,  as  in  the  present  case,  was  fully  considered 
in  the  case  oi  Dent  v.  Smith  {d),  though  in  that  case 
it  was  determined  to  be  a  case  of  salvage  and  not  of 
average.  There  was  sufficient  necessity  to  support 
the  Bottomry  Bond,  and  even  if  it  is  to  be  looked  at 
independently  of  its  character  as  a  judicial  act  of  a 
competent  Court,  it  is  a  valid  Bond.  It  is  true,  that 
the  general  rule  is,  that  the  place  of  destination  is  the 
place  of  jurisdiction;  but  if  the  Cargo  is  separated, 
as  was  the  case  here,  then  the  port  of  delivery  would 
be  the  one  having  jurisdiction  :  Emerigon^  Tom.  ii. 

(a)  2  Moore's  P.  C.  Cases  (N.S.),  216. 
(6)  Law  Bep.  4  H.  L.  414. 
(c)  2  Moore's  P.  C.  Cases  (N.S.),  161.  185. 
\d)  Law  Bep.  4  Q.  B.  414. 
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eh.  4,  sec.  8,  pp.  475,  n.  476.     The  Consular  Court 
of  ConstantiDople  had  jurisdiction  in  this  case.  Under 
the  245th  and  247tb  Articles  of  the  French  Code  de 
Commerce^  received  in  Greece  as  law  by  the  Ordioanoe 
of  the  19th  of  April,  1835,  the  Master  Commaoder 
of  the  Brig  ^^  JEvangelistria  **  having  put  into  CwfutOM^ 
tinople  on  account  of  damage  sustained,  was  boaod  to 
direct   himself  for  the    necessary  procedure  to  the 
Consulate,  who  thereby  became  judicially  seized  of  the 
case,  and  authorized  to  appoint  a  Curator,  and  upon . 
his  report  to  order  a  Bottomry  Bond  to  be  contracted 
for.    According  to  the  provisions  of  the  French  CUf 
de  Commerce^    the   formalities    prescribed    for  the 
validity  of  a  Bottomry  Bond  contracted  in  a  FoceigB 
Country  was  the  same  as  those  determined  by  Artide 
234  of  that  Code  for  Masters  who  during  their  voyage, 
should   require  to  borrow  money  on  the  Ship  and 
Cargo.     These  formalities  are  the  Consular  aatha^ 
ization,  which    exonerate  the  lender  and  justify  the 
necessity  of  the  loan.    The  Curator  appointed  by  the 
Consular  Court  was  in  the  place  of  the  Owner  of  the 
Cargo,  and  acting  under  the  Court's  direction,  bad 
full  authority  to  hypothecate  the  Cargo. 

Their  Lordships' judgment  was  delivered  by 
Sir  Robert  Phillimorb  : — 

This  is  an  appeal  from  the  Court  of  appeal  at  ifofii, 
in  the  matter  of  a  Bottomry  or  hypothecation  Bond. 

In  October,  1866,  Negroponte,  a  Merchant  it 
Taganrogi  shipped  at  Berdiansk,  a  Cargo  of  Wheat 
belonging  to  a  Greek  Owner,  on  board  a  Greek  ship, 
the  ''Evangelistrta,''  and  consigned  it  to  Messina  (the 
Appellant)  to  be  delivered  to  his  order  at  MaltOj  or 
at  such  ports  as  the  Consignee  should  there  order. 
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le  Captain,  FVoutta,  had  letters  of  recommendation 
Cossudi^  the  Agent  at  Constantinople  for  Negroponte. 
Negroponte  and  the  Appellant  are  jointly  interested 
the  shipment. 

The  charterparty  was  sent  by  Negroponte  through 
ssudi  to  Messina^  the  Appellant.  The  *^  Evange- 
Iria  "  sailed,  she  encountered  bad  weather,  and  was 
liged  to  jettison  a  part  of  her  Cargo.  She  put  back 
Sebastopd;  she  sailed  again,  and  again  encoun- 
ed  bad  weather,  which  necessitated  further  jettison, 
cl  arrived  in  a  damaged  condition  at  Constantinople 
the  27th  of  December,  1866. 
Upon  the  30th  of  December  the  Captain  went 
Fore  the  Greek  Consular  Tribunal  (or  the  Greek 
»yal  Commercial  Chancery,  as  it  is  called)  at  Pera^ 
ide  a  protest,  and  applied  for  the  survey  of  the 
lip  and  Cargo ;  the  Court  appointed  Surveyors,  who 
*w  up  "  a  sentence  and  average  settlement.'*  In 
nr  first  report  the  Surveyors,  after  stating  various 
isbns,  said : — 

"  Whereas,  for  the  above  reasons,  the  Cargo  of  the 
^vangelisfria  *  must  be  trans-shipped  on  another 
^ssel,  to  be  chartered  under  double  conditions,  to 
rve  9S  store,  or  to  send,  in  case  of  need,  the  Cargo 
its  destination : 

"  Whereas,  there  being  in  this  Town  no  legitimate 
presentative  of  the  Owner  of  the  Cargo,  a  Curator 
the  same  must  be  named  by  the  competent  autho- 

y- 

*' Moved  by  these  reasons,  we  have  unanimously 
reed,  that  the  Royal  Greek  Commercial  Chancery 
ould  appoint  a  Curator  to  the  Cargo,  who,  with 
e  knowledge  of  the  representative  of  the  Under- 
iters,  will  charter  a  Vessel  of  the  same  burden  of 
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the  ^Evangelistria^*  with  the  double  conditioD  to  sem 
as  store,  or,  if  necessary,  for  carrying  the  Cargo  to  iti 
destination,  and  to  commence  without  loss  of  time 
the  trans-shipment  of  the  Cargo  in  question/' 

A  Greek  Merchant,  by  name  IHmUriacopulo,  w» 
appointed  Curator  by  the  Court ;  his  Agent  is  P^ 
trococchinOf  the  Bespondent. 

In  their  second  and  last  report  the  Sunreyors  » 
commended  that  the  Cargo  should  be  trans-shipped  on 
board  a  Vessel  called  the  "  Otto  Sordle/'  the  Cap* 
tain  further  petitioned  for  the  appointment  of  **Aver^ 
or  judicial  Staters/'  they  were  appointed  by  the  Coortf 
and  decided,  among  other  things,  as  follows : — 

^'  1.  That  the  expenses  of  trans-shipment  made  hj 
the  Curator  to  the  Cargo,  his  commission,  the  inteieit 
of  the  Bottomry  Bond,  and  the  remaining  freight  to 
be  paid  to  send  the  Cargo  to  its  destination,  moit 
be  classified  in  particular  average  to  be  suffered  bf 
the  Cargo  alone. 

^'  2.  That  in  the  general  average  must  be  put  tk 
damages  of  the  Vessel,  fixed  by  the  Surveyors  at 
44,558  piastres^  the  expenses  of  the  survey  and  tow- 
ing, &c.,  incurred  by  the  Captain,  the  fees  of  Chancery, 
the  fees  of  the  legal  adviser  and  compiler  of  sevml 
acts,  the  fees  of  the  Judicial  Staters,  of  the  repn- 
sentative  of  the  Underwriters,  and  the  compiler  of 
the  present  decision  and  average  settlement,  for  whidi 
expenses  the  Cargo  will  contribute  with  its  vahie, 
freight  deducted,  and  the  Vessel  with  half  its  value 
and  half  its  freight,  as  it  is  to  be  seen  by  the  settle- 
ment prospectus,  which  is  to  form  an  integral  part  of 
the  present  sentence. 

''  3.  That  the  freight  of  the  Vessel  '  Evangelislm 
is  fixed  to  two-thirds  of  the  freight  agreed  on  in  the 
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Dharterparty,    to   two-thirds  of   primage,    and    the 
gratuity  entire  free  of  contribution. 

*'4.  That  power  should  be  given  to  the  Curator 
jf  the  Cargo  to  contract  a  Bottomry  Bond  for  the 
jom  necessary  to  pay  the  freight  of  the  *  Evange- 
^utriay  average  expenses,  &c.,  under  hypothecation 
rf  the  Wheat  cargo,  sent*'to  its  destination  by  the 
Vessel,  'Otto  Sorelle:'' 

This  decision  was  confirmed  by  the  Greek  Consul- 
Greneral,  who  declared  it  to  have  the  force  of  a  thing 
idjudicated.  A  Bottomry  Bond  was  also  ordered  and 
^8  given  to  Mr.  Facher  as  a  security  for  85,760f. 
52c.  The  Bill  of  lading,  the  average  statement,  and 
;he  Bottomry  Bond  were  sent  by  the  Curator  to 
Petrococchino,  at  Malta. 

The  '*  Otto  Sorette  "  arrived  with  her  Cargo  at  Malta 
m  the  26th'  of  February,  1867.  Petrococchino 
"efused  to  deliver  the  Cargo  without  payment  of  the 
Bottomry  Bond.  Messina,  the  Appellant,  refused  to 
my,  and  at  last  paid  under  protest,  and  litigation 
rnsued. 

A  suit  was  instituted  by  the  Appellant  against 
Petrococchino  in  the  Court  of  Commerce  at  Malta. 
rhe  Appellant  called  upon  him  to  show  cause  why  in 
n  the  first  place  the  pretended  **  Average  Acts " 
oade  at  Constantinople  should  not  be  declared  irregu- 
Ar,  null,  and  of  no  validity  on  account  of  inherent 
suits,  for  want  of  authority  and  jurisdiction,  and  for 
he  errors  they  contained,  and  for  other  reasons  to 
16  orally  alleged,  and  why  as  a  consequence,  the 
pretended  Bottomry  Bond  should  not  be  declared  null 
nd  void,  and  if  necessary,  annulled  without  prejudice 
0  the  right  of  the  parties  or  whomsoever  else  it  might 
oDcern,  including  the  Captain,  Froutta,  to  proceed  to 
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a  regular  Average  settlement  in  the  place  where  the 
voyage  of  the  "  Evangelistria  *'  ought  to  have  ter- 
minated, and  claimed  damages  against  DimitriacapA 
(without  prejudice  to  an  action  against  him  for  fraud} 
with  costs  against  the  Respondent. 

The  Court  of  Commerce  decided  against  the  Appel- 
lant on  the  ground  that  it  had  no  jurisdiction  in  the 
matter  of  the  average,  but  in  his  favour  as  to  the  Bot* 
tomry  Bond,  declaring  it  void.  Both  parties  appealed  to 
the  appellate  Court  at  Malta,  which  decided  that  the 
inferior  Court  had  jurisdiction  as  to  the  average,  bot 
gave  no  judgment  as  to  the  Bottomry  Bond,  and 
remitted  the  case. 

The  Court  of  Commerce,  on  the  26th  of  May,  186S, 
gave  judgment  that  the  suit,  so  far  as  it  related  to  the 
demand  for  nullity  of  the  Average  acts,  had  bees 
'^  illegally  observed,''  by  reason  of  the  Appellant  not 
having  summoned  all  the  parties  concerned  in  Ae 
average  acts,  and  especially  Captain  Froutta^  of  Ae 
Brig  ^' Evangelistria^'  and  that  nothing  was  proved 
sufficient  to  make  Dimitriacopulo  liable  in  damage^ 
and  decided  for  the  discharge  of  the  Respondent 
nomine  (that  is,  in  the  character  in  which  he  was  sued) 
ab  observantiajudicii,  with  costs ;  the  effect  of  whidi 
judgment  was  equivalent  to  a  nonsuit. 

Both  parties  again  appealed  ;  and  on  the  20th  d 
July,  1868,  the  appellate  Court  decided  that  the  ''Cap- 
tain of  the  '  Evangelistria^^  having  taken  the  le^ 
course  in  going  before  the  Consular  Tribunal  at  Cwp 
stantinople,  and  that  Court  having  on  the  report  of 
Experts  of  the  necessity  for  unloading  and  trans-ship- 
ping the  Cargo  in  order  to  repair  the  Ship,  appointed 
Dimitriacopulo  Curator  of  the  Cargo,  and  declared 
the  voyage  of  the  '  Evangelistria  '  ended  at  Constan- 
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tinople,  and  authorized  Dimitriacopulo  to  give  a 
Bottomry  Bond,  be  must  be  considered  by  a  third 
party  as  the  attorney  for  the  Owners  of  the  goods, 
and  had  authority  to  hypothecate  them.  That  where 
the  formalities  of  a  Consular  authority  and  verbal 
process  justifying  the  expenses  necessitating  the  loan 
are  observed,  the  lender  on  Bottomry  is  exonerated  from 
seeing  the  necessity  of  the  loan  proved.  That  in  the 
present  case  the  sentence  of  the  Court  supplied  the  Con- 
sular authority,  and  the  expenses  having  been  incurred 
under  the  control*  of  the  Consul,  and  sanctioned  by 
the  sentence,  the  production  of  verbal  process  was 
not  important,  and  that  substantially  the  formalities 
were  to  be  taken  as  complied  with,  and  that  the  lender 
was  not  bound  to  make  inquiry  as  to  the  facts  causing 
the  necessity  of  the  loan.  That  there  was  no  proof  of 
any  fraudulent  collusion  between  Facher,  the  lender  of 
the  money,  and  DtmitriacoptilOf  or  that  Dimitriacopulo 
simulated  expenses,  or  committed  any  irregular  or 
deceitful  acts  to  the  damage  of  the  Cargo,  or  even  if 
he  had  himself  acquired  an  interest  in  the  Bond, 
would  that  have  affected  its  validity,  and  that  any 
omissions  on  his  part,  even  if  they  resulted  in  damage 
and  gave  a  cause  of  action,  would  not  nullify  the  Bond, 
and  that  it  was  not  necessary  to  summon  Captain 
FrouttOf  the  Master  of  the  *  EvangeHstria.*'' 

From  this  decision  the  appeal  has  been  prosecuted 
to  this  Tribunal. 

It  has  betn  strongly  urged  upon  their  Lordships, 
that  all  the  proceedings  in  the  Greek  Consular  Court, 
which  were  in  substance  upholden  by  the  Court  of 
appeal  in  Malta,  were  invalid  ;  and  principally  upon 
the  following  grounds :  that,  with  regard  to  the  Bot- 
tomry  Bond,   no   adequate  necessity   is   shown    for 
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having  recourse  to  it,  and  also  that  it  is  bad  because 
not  preceded  by  any  communication,  or  attempt  at 
communication,  with  the  Owner  of  the  Cargo ;  and 
with  regard  to  the  general  average,  that  the  proper 
place  for  the  adjustment  of  it  was  Malta,  the  port  of 
destination,  and  not  Constantinople. 

Their  Lordships  are  called  upon  now  to  pronoonce 
a  judgment  in  favour  of  these  propositions,  sitting  as 
an  appellate  Tribunal  from  the  Court  of  Malta ;  io 
other  words,  to  give  that  judgment  which  it  is  allied 
that  the  Court  appealed  from  ought  to  have  delivered. 
Their  Lordships  are  not  sitting  as  an  appellate  Tri- 
bunal from  the  Greek  Consular  Court  at  Constanih 
nople.  It  is  necessary  to  make  this  statement  » 
limine^  however  obvious  it  may  appear,  for  the  foilov- 
ing  reason.  If  the  Greek  Consular  Tribunal  was  a 
competent  Court,  having  jurisdiction  over  the  Ship 
and  Cargo,  then  the  sentence  of  that  Court  was  not 
open  to  examination  by  the  Court  at  Malta,  but 
would  be  properly  enforced  by  it,  or,  in  the  clear 
language  of  Lord  EUenhorough,  in  the  case  of  Power  t. 
Whitmore  (a),  '*  By  the  .comity  which  is  paid  by  m 
to  the  judgment  of  other  Courts  abroad  of  competent 
jurisdiction  we  give  a  full  and  binding  effect  to  soch 
judgments,  so  far  as  they  profess  to  bind  the  persons 
and  property  immediately  before  them  in  judgment, 
and  to  which  their  adjudications  properly  relate/ 
This  case  was  decided  in  the  year  1815. 

And  it  is  to  be  observed  that,  though  the  earlier 
cases  exhibit  some  fluctuation  and  variety  with  respect 
to  the  application  of  this  doctrine,  it  has  become 
firmly  established  by  a  series  of  later  cases  as  ao 
unquestionable   maxim  of   our  jurisprudence.     The 

(a)  4  M.  &  S.  160. 
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BtroDgest  and  the  last  case  is  that  of  Castrique  v.  Imfie^      .  ^^J^*  ^ 
decided  by  the  House  of  Lords  in  the  year  1870  (a).      Mimiha 

A  Foreign  judgment  of  a  competent  Court  may  Pwhoooo- 
indeed  be  impeached,  if  it  carries  on  the  face  of  it  a 
manifest  error ;  if  it  is  shown  to  have  been  obtained 
by  fraud,  or  to  be  wanting  in  the  conditions  of  natural 
justice ;  and  it  cannot  be  applied  to  persons  other 
than  those  who  were  parties  to  the  litigation  decided 
by  it,  except  in  cases  where  the  judgment  is  in  rem. 

No  such  infirmities  can  in  this  case  be  predicated 
of  the  decree  and  orders  of  the  Greek  Court,  and, 
therefore,  the  consideration  as  to  the  competency  of 
that  Court  alone  remains  to  be  considered. 

It  has  been  much  pressed  upon  us  that  there  is  no 
evidence  of  such  competence,  and  that  the  acknow- 
ledged rules  of  the  general  maritime  law  applicable 
to  Bottomry  Bonds  on  Cargo  have  been  violated  bv 
the  proceedings  of  the  Court. 

Now,  this  was  the  sentence  of  a  Greek  Consular 
Court  sitting  at  Constantinople  upon  a  Greek  Ship,  and 
a  Cargo  owned  by  Greek  subjects. 

The  holder  of  the  Bottomry  Bond  was  a  stranger 
who,  acting  bond  fide,  advanced  his  money  on  the 
Bond. 

That  the  Ottoman  Porte  has  given  to  the  Christian 
Powers  of  Europe  authority  to  administer  justice  to 
their  own  subjects  according  to  their  own  laws  within 
its  dominions  is  a  fact  publici  juris,  which  their  Lord- 
ships are  not  now  called  upon  for  the  first  time  to  take 
cognizance  of,  and  which  they  fully  recognized  in  the 
case  of  The  iMconia^  in  the  year  1863  (i).  It  would- 
be  strange  indeed  if  it  had  been  otherwise,  inasmuch 

(a)  Law  Bep.  4  H.  L.,  414. 

(5)  2  Moore's  P.  C.  Caies  (N.S.).  185. 
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as  Her  Majesty  has  established  a  Supreme  Consular 
Court  at  Constantinople  and  Provincial  Courts,  with 
rules  for  the  exercise  ofcivil  and  criminal  jurisdicdoD. 
This  kind  of  jurisdiction  exercised  by  the  Consuls  of 
Christian  States  in  Mahomedan  Countries  is  to  be 
carefully  distinguished  from  the  ordinary  powers  ex- 
ercised by  Foreign  Consuls  in  Christian  States. 

Judicial  cognizance  being,  therefore,  taken  by  their 
Lordships  of  the  fact  that  a  Greek  Tribunal,  capable 
of  exercising  jurisdiction  in  this  case,  existed  at  Gm- 
stantinople^  it  is  the  duty  of  their  Lordships  to  apply 
to  such  a  Tribunal  the  ordinary  principles  whidi 
regulate  the  reception  of  the  judgment  of  a  Foreign 
Tribunal  by  other  Courts. 

During  the  course  of  the  argument  our  attention 
was  properly  drawn  to  the  case  of  Dent  v.  Smith,  in 
which  the  competence  of  the  Russian  Consular  Court 
at  Constantinople  was  placed  upon  this  footing  by  the 
Court  of  Queen's  Bench.  In  that  case,  the  particolan 
of  which  it  is  not  necessary  to  mention.  Lord  Chief 
Justice  Cockbum  saiu  : — 

"  The  facts  lie  in  a  very  narrow  compass.  The 
Ship,  having  become  a  Russian  ship,  is  wrecked  in 
Turkish  waters ;  the  gold,  the  subject-matter  of  this 
insurance,  is  saved  by  being  immediately  sent  on 
shore,  the  Captain  taking  advantage  of  having  to  send 
his  Boat,  and  thinking  it  best  to  save  this  portion  of 
the  Cargo,  which,  of  course,  was  by  far  the  mort 
valuable  part,  and,  from  its  small  bulk,  the  part  roost 
easily  saved.  He  deposits  it  or  causes  it  to  be  placed 
in  the  hands  of  the  Russian  Consul.  It  is  unneces- 
sary to  follow  these  proceedings  in  any  detail  through 
their  course  ;  but  afterwards  a  claim  is  made  in  respect 
of  the  expenses,  which  were  incurred  in  endeavours  to 
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save  the  Ship  and  the  rest  of  the  Cargo,  on  the  gold 
in  the  Consul's  hands ;  and  in  the  end,  the  matter 
having  been  investigated  by  persons  appointed  by  the  Pbtroooo- 
Russian  Consul,  judgment  is  given  as  to  the  amount 
which  shall  be  contributed  by  the  Owners  of  the  gold 
to  satisfy  the  claim  for  contribution  in  respect  oT  the 
expenses.  That  judgment  is  ratified,  as  it  was  neces- 
sary it  should  be,  by  the  Russian  Minister  at  Constant' 
tinople^  and  being  so  ratified,  and  not  being  appealed 
against  within  a  certain  time,  the  judgment  beeame  a 
binding  judgment  upon  the  parties  concerned.  That 
being  so,  the  Owners  of  the  gold  being  shown  to  have 
no  alternative  in  order  to  get  the  gold,  but  to  submit 
to  the  payment  of  this  percentage,  and  in  the  mean- 
while they,  or  some  one,  having  given  security,  in 
the  end  they  were  obliged  to  pay  the  money  them- 
selves. 

''Now,  it  has  been  contended,  on  the  part  of  the 
Defendants,  that  the  proceedings  of  the  Tribunal  by 
which  this  judgment  was  given  were  wrongful  in 
many  respects.  In  the  first  place,  that  having  to 
apply  the  Russian  Commercial  Code,  they  applied  the 
French.  I  think  there  is  quite  a  sufficient  answer  to 
that.  It  appears  that  in  matters  relating  to  maritime 
law  in  which  the  jurisdiction  of  the  Russian  Consulate 
has  to  be  exercised,  they  have  not  at  Constantinople 
the  presence  and  assistance  of  Russian  Advocates  to 
explain  the  law,  whereas  there  are  French  Advocates 
resident  there,  and  the  laws  of  the  two  Countries 
being  with  reference  to  these  matters  almost  the  same, 
they  had  recourse  to  the  French  law,  and  applied  it  in 
this  instance.  Whether  that  is  strictly  right  or 
wrong,  I  do  not  take  upon  myself  to  pronounce,  for 
I  think  it  is  a  matter  with  which  we  have  nothing  to  do; 
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but  if  ID  this  case  they  applied  the  French  law  as  a  sub- 
stitute for  the  Bussian,  I  think  we  mast  take  it  that 
they  did  it  with  proper  authority. 

*'  Then,  it  is  said,  that  they  applied  the  law  erron^ 
ously.  Again,  I  think,  we  have  not  to  deal  with  that 
We  are  not  to  sit  here  as  a  Court  of  appeal  against  any 
judgment  pronounced  by  a  Court  which  must  be  taken 
to  be  one  of  competent  jurisdiction  in  the  administra- 
tion of  Russian  law,  and  whatever  was  substitoted 
became  for  the  time  Russian  law  in  respect  of  mattoi 
of  maritime  law.  The  proper  Tribunal  to  appeal  to^ 
if  there  was  any  ground  of  appeal,  was  to  the  Court 
of  St.  Petersburg  "  (a). 

With  the  principles  of  this  judgment  their  Lord- 
ships are  disposed  entirely  to  agree.  They  think  it  muit 
be  presumed  that  the  Greek  Court  rightly  interpreted 
and  applied  the  Greek  law  ;  that  by  that  law  they  had 
the  power,  and  duly  exercised  it,  of  deciding  that,  in 
the  circumstances,  Constantinople  should  be  considered 
as  the  place  of  the  Ship's  destination,  and  the  aver- 
age adjusted  according  to  the  Greek  law  in  force  at 
that  place  ;  and  that  the  Bottomry  Bond  was  necessary 
and  valid,  though  entered  into  without  citing  M. 
Cossudi,  the  Agent  of  the  Owners  of  the  Cargo,  who 
was,  however,  their  Lordships  must  remark,  aware^ 
as  is  proved  by  his  Letter,  of  the  arrival  of  the  Ship 
in  a  disabled  state  at  Contsantinople,  and,  it  must  be 
presumed,  of  the  proceedings  in  the  Greek  Court, 
though  he  did  not  appear  and  take  any  part  in  them. 

It  must  also  be  presumed  that  the  Court  had  power 
to  appoint  the  Average  or  Judicial  Staters,  and  that 
their  decision  gave  authority  to  the  Curator  of  the 
Cargo  to  contract  the  Bottomry  Bond  in  question  with 

(a)  Law  Bep.  4  Q.  B.,  i46,  446. 
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Facher,  and  to  trans-ship  the  Cargo  on  board  the  Otto 
Sorelle  ;  and  that  this  decision  was  rightly  confirmed 
by  the  Greek  Consul-General.  Their  Lordships  do 
not  feel  themselves  at  liberty  to  enter  into  the  discus- 
sion into  which  they  were  invited  by  Counsel  for  the 
Appellant,  or  into  the  questiou,  whether  the  Greek 
law  be  or  be  not  at  variance  with  the  general  Mari- 
time law  upon  these  points.  Those  questions  would 
be  properly  raised  on  appeal  to  the  Greek  appellate 
Court,  whether  sitting  at  Athens  or  elsewhere ;  and 
could  not  properly  be  discussed  either  before  the 
Court  at  Malta,  or  before  this  Tribunal. 

Their  Lordships  must,  therefore,  humbly  advise 
Her  Majesty  that  the  judgment  appealed  from  be 
affirmed,  and  the  appeal  dismissed  with  costs  against 
the  Appellant. 
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ON  APPEAL  FROM  THE  HIGH   COURT 

ADMIRALTY. 

Donald  Johnson  and  others         -         Appdkt 

AND 

John  Alexander  Black      -         -        Respondei 

The  "Two  Ellens." 

^^*^872^ '  ^'^  ^"^^  ^^^  instituted  for  the  purpose  of  reon 

w^^-L.     ing  a  sum  of  money  in  respect  of  repairs  done  i 

Th*e  juris- 
diction con-         *  Present :— Sir  James  William   Colvile,    Sir  Josepb  Nq 

Hi^hVo^^f of  ^*^'  ^^®  ^^^  ^"®^^®  Hellish,  and  Sir  Montague  Edward Sn 

Admiralty  bj 

sect.  6  of  the  Admiralty  Court  Act,  1861  (24th  VtcC,  c.  10),  **  over  any 

claim  for  necessaries  supplied  to  any  Ship  elsewhere  than  in  the  port  to 

which  the  Ship  belongs/  does  not  create  a  Maritime  lien,  or  renoer  the 

Ship  chargeable  for  necessaries. 

A  British  Colonial  Vessel  was  mortgaged  by  her  Owners  to  B,  The 
mortgage  was  duly  registered  under  the  Merchant  Shipping  Act,  1854L 
In  February,  1868,  whilst  lying  in  the  Port  of  London,  the  Appellanta, 
on  the  order  of  the  Master,  did  work  and  furnished  supplies  to  the  Ship 
necessary  to  put  her  in  a  seaworthy  condition.  In  Jmy,  1868,  B,  exe- 
cuted an  instrument  transferring  the  mortage  to  the  Respondent.  This 
transfer  was  without  valuable  consideration,  and  was  not  registered, 
being  made  to  enable  the  Respondent  to  take  charge  of  the  Ship  for  B^ 
the  Mortgagee.  In  the  same  month  the  Respondent  took  possession  of 
the  Ship.  The  Appellants  having  instituted  a  suit  against  the  Ship  to 
recover  the  amount  due  to  them  for  the  work  and  supplies,  the  Respon- 
dent intervened.  At  the  time  of  the  institution  of  the  suit,  the  Ship 
was  under  the  arrest  of  the  Court,  at  the  instance  of  two  of  her  crew, 
who  had  instituted  a  cause  of  wages.  The  Owners  of  the  Ship  were 
domiciled  in  Nova  Scotia.  The  Ship  having  been  sold,  the  proceeds 
were  found  insufficient  to  satisfy  the  claim  of  the  Appellants  (the  ma- 
terial men]  and  the  Mortgage  debt:— Held  (affirming  the  judgment  of 
the  Court  below),  that  the  Respondent,  the  Assignee  of  the  Mortgagee, 
was  entitled  to  have  his  mortgage  debt  satisfied  before  the  Appellants 
were  paid  the  amount  of  their  claim. 


CASES   BEFORE  THE  PRIVT   COUNCIL. 


399 


necessaries  supplied  by  the  Appellants  to  the  **  Two 
Ellensr 

The  Respondent,  who  was  the  Defendant  in  the 
Court  below,  was  the  Transferee  of  a  mortgage  on 
the  "  Two  Ellens." 

After  the  pleadings  had  been  concluded  an  attempt 
was  made  by  the  parties  to  agree  upon  a  special  case 
for  the  opinion  of  the  Court.  A  case  was  accordingly 
drawn  up,  but  the  parties  not  being  able  to  finally 
agree  upon  such  case,  it  was  arranged  that  the  state- 
ments in  the  case  should  be  taken  as  admissious,  and 
that  evidence  should  be  taken  on  the  points  in 
dispute  {a). 

The  material  facts  were  as  follows  : — 

The  *'  Two  Ellens ''  was  a  British  Colonial  Ship 
belonging  to  the  Port  of  Digby^  in  Nova  Scotia^  of 
which  Vessel  no  Owner  or  part  Owner  was  at  the 
time  of  the  institution  of  the  suit  domiciled  in 
England  or  Wales. 

On  the  9th  of  Marchy  1867,  the  registered  Owners  of 
the  "  Two  Ellens  ^  mortgaged  her  to  Troop^  a  member 
of  the  Firm  of  Blacky  Brothers^  &  Co.,  of  Halifax^  for 
securing  the  repayment  of  an  advance  of  ij^5,000  and 
interest  made  by  that  Firm  to  such  Owners.  The 
mortgage  was  duly  registered  under  the  Merchant 
Shipping  Act,  1854. 

About  the  month  of  February y  1868,  the  Appel- 
lants, on  the  order  of  her  Master,  who  was  also  part 
Owner  of  the  Ship,  did  certain  work  and  furnished 
supplies  to  the  "  Two  Ellens'*  whilst  lying  in  the 
Port  of  London.    Evidence  was  given  that  this  work 
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(a)  The  case  80  prepared  is  set  out  iu  full  in  the  report  of  this 
case  in  the  Court  below :  Law  Rep.  3  A.  &  E.  346. 
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aDd  supplies  were  necessary  to  enable  the  Ship  to  go 
to  Sea. 

By  an  instrument  of  transfer,  dated  the  16Ui  of 
July^  1 868,  in  the  form  prescribed  by  the  Merchant 
Shipping  Act,  the  Mortgagees,  Black,  Brothers,  &  Co^ 
transferred  the  mortgage  to  the  Respondent.  This 
transfer  was  not  registered.  In  the  same  month  the 
Respondent  took  possession  of  the  ''  Two  EUem "  on 
behalf  of  the  Mortgagees. 

On  the  12th  of  February,  1869,  the  present  soit 
was  instituted,  under  the  provisions  of  the  Admiralty 
Court  Act,  1861,  by  the  Appellants  against  the  Ship^ 
her  tackle,  &c.,  the  Respondent  intervening.  The  9up 
was  under  the  arrest  of  the  Court  at  the  time  whea 
the  suitwas  instituted  at  the  instance  of  two  of  ber 
crew,  who  had  instituted  a  cause  of  wages,  and  bad 
caused  the  Ship  to  be  arrested. 

The  mortgage  debt  and  the  interest  thereon  still 
remained  owing  to  Blacky  Brothers^  &  Co.,  apoa 
whose  behalf  bail  was  given  by  the  Respondent 
The  Ship  was  subsequently  put  up  for  sale  by  the 
Mortgagees,  but  was  bought  in. 

Neither  Blacky  Brothers,  &  Co.,  nor  the  Respon- 
dent, authorized  the  Master  of  the  Ship  to  order  the 
repairs  and  necessaries  done  and  supplied  by  the 
Appellants,  or  in  any  way  became  liable  to  the  Appd- 
lants  in  respect  thereof. 

The  Ship  not  being  of  sufficient  value  to  meet  the 
amount  due  on  the  mortgage  and  the  claim  for  neces- 
saries, the  question  which  arose  was,  whether  the 
claim  of  the  Appellants  or  the  claim  of  the  Respon- 
dent, as  Assignee  of  the  Mortgagees,  was  to  have 
priority. 

The  Judge  of  the  Court  below  (The  Right  Hon. 
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Sir  Robert  PhUlimore)  decided  Id  favour  of  the  priority 
of  the  RespoDdents  as  Trustee  for  Blacky  Brothers^ 
&  Co.,  the  Mortgagees,  and  made  a  decree  accord- 
ingly {a). 

The  appeal  was  from  this  decree. 

The  Admiralty  Advocate    (Dr.   Deane^   Q.C.), 
and  Mr.  A.  Coheriy  for  the  Appellants  : — 

The  suit  out  of  which  this  appeal  arises  was  in- 
stituted by  the  Appellants  against  the  "  Two  Ellens,'* 
for  equipping,  repairing,  and  supplying  necessaries  to 
Hiat  Vessel ;  and  the  question  for  the  decision  of  this 
Tribunal  is,  whether  the  Appellants  are  entitled  to 
receive  out  of  the  proceeds  of  the  sale  of  the  Vessel 
tlieir  charges  for  necessaries  supplied  to  the  Ship, 
before  the  claim  of  the  Respondent,  the  Transferee  of 
the  Mortgagees,  is  satisfied.  The  Respondent,  we 
maintain,  had  no  locus  standi;  he  had  no  legal  title 
to  the  Ship,  because  the  transfer  of  the  mortgage  to 
him  was  not  registered.  The  Admiralty  Court  Act, 
1861,  24th  Vict.  c.  10,  sect.  5,  confers  a  right  to  sue 
the  Ship  for  necessaries  supplied,  unless  the  Owner  is 
domiciled  in  England  or  Wales;  and  sect.  36  expressly 
enacts,  that  the  jurisdiction  conferred  by  the  Act  may 
be  exercised  either  by  proceedings  in  rem  or  in 
personam:  The  Pacific  (6).  A  statutory  right  to 
proceed  in  rem  implies  a  maritime  lien,  for  a  maritime 
lien  is  the  very  foundation  of  proceedings  in  rem : 
The  Bold  Buccleuch  (c) ;  The  Oeneral  Smith  {d) ; 
The  Brig  Nestor  (e).     According  to  general  Man- 

(a)  Law  Eep.  3  A.  &  E.  345.         (h)  Br.  &  L.  243. 
(c)  7  Moore's  P.  C.  Coses,  267.    (d)  4  Wheaton's  Amr.  Kep.  433. 

(e)  1  Samner,  Amr.  Rep.  73. 
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time  law  a  maritime  claim  has  precedence,  and  is 
entitled  to  priority  over  every  other  Claimant.  Mate- 
rial men  had»  before  the  Statutes,  Srd  &  4th  Vid 
c.  65,  and  24th  Vict  c.  10,  no  maritime  lien:  Tk 
Neptune  (a)  ;  Abbott  on  Shipping,  ch.  3,  pt.  3,  p.  116 
[11th  Ed.  by  Shee].  There  is  no  question  but  that 
since  these  Statutes  a  lien  for  necessaries  lies  od  the 
Ship :  The  West  Friesland  (6) ;  The  EUa  A.  Oarl  («); 
The  Pacific  (d) ;  TTie  Alexander  Ltorsen  {e) ;  The  8L 
Jago  de  Cuba  (/)•  The  Admiralty  Court  now  hv 
jurisdiction,  though  it  was  formerly  denied  by  tlK 
Common  Law  Courts :  Hoare  v.  Clement  {g).  Tk 
Respondent,  or  those  he  claims  under,  are  estoppel 
from  denying  that  he  or  they  authorized  the  Master 
to  give  the  Appellants  the  orders  in  respect  of  which 
this  claim  arises,  they  having  received  the  benefit  of 
the  work,  supplies,  and  necessaries  to  the  Ship  it 
respect  of  which  the  Appellants'  claim  accrued. 

Mr.    Buttj  Q.C.,  and  Mr.  E.    C.   ClarkiM,  far 

the  Respondent: — 

The  Respondent  had  sufficient  locus  standi  Xx^eoSJliit 
him  to  defend  the  suit ;  he  was  the  Transferee  of  a 
registered  mortgage  from  the  Owners  of  the  Vessd. 
An  unregistered  transfer  is  valid  as  between  Transferor 
and  Transferee :  The  Merchant  Shipping  Act,  1854 
(17th  &  18th  Vict.  c.  104,  sects.  55,  57)  ;  WiBiam 
V.  Allsup  {h) ;  The  Spirit  of  the  Ocean  {f).  The 
Appellants  could  have  no  right  to  proceed  against  the 
Ship,  unless  under  the  4th  and  5th   sections  of  the 

(a)  3  Hagg.Ad.Rep.l29 ;  S.G.  on  appeal,  3  Enapp,  P.O.  Gases,  94: 
(6)  Swa.  454.  (e)  Br.  is  L.  32. 

(d)  Br.  &  L.  243.  (e)  1  W.  Rob.  288. 

(/)  OWheaton's  Amr.  Rep.  416.    (^)  2  Show.  338. 
(h)  10  C.  B.  (N.S.),  417.  (i)  Br.  A  L.  336. 
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Imiralty  Court  Act,  1861.  Those  sections  are  in 
ri  materid  with  the  24th  Vict.  c.  10,  sect.  5,  and 
ist  be  read  in  connection  with  the  11th  section  of 
3  former  Act.  Under  the  4th  section  the  Court  has 
isdiction  over  a  claim  for  building,  equipping,  or 
pairing,  only  in  cases  where  at  the  time  of  the  in- 
tution  of  the  cause  the  Ship  is  under  arrest.  By 
8  11th  section  of  the  24th  Vict.  c.  10,  sect.  5,  the 
mrt  has  jurisdiction  over  any  claim  in  respect  of  any 
)rtgage  duly  registered  under  the  Merchant  Shipping 
:;t,  1854.     The  Claimant  under  the  4th  section  has 

right,  therefore,  to  institute  a  suit  until  the  Ship 
8  been  arrested  at  the  instance  of  some  other  Suitor, 
registered  Mortgagee,  under  the  11th  section,  may 
rest  the  Ship.  The  Act  gives  such  Mortgagee  a 
iritime  lien,  and  there  is  nothing  in  the  Act  which 
ovides,  or  from  which  it  can  be  inferred,  that  the 
lative  positions  of  a  Claimant  in  respect  of  repairs 

necessaries  done  or  supplied  to  a  British  or  a  British 
3lonial  Ship,  and  a  Mortgagee  thereof,  were  intended 

be  altered  or  affected,  especially  to  the  prejudice  of 
e  Mortgagee.  Admitting  that  the  Appellants  had  a 
aritime  lien,  yet  it  would  not  take  precedence  of  the 
sspondent's  mortgage.  Necessaries  differ  from  Sal« 
ige :  Statute,  3rd  &  4th  Vict.  c.  65,  sect.  6.  Neither 
e  4th  nor  5th  section  gives  to  the  Appellant  in 
apect  of  repairs  a  maritiniie  lien.  The  necessaries 
sre  supplied  without  the  knowledge  or  consent  of 
e  Respondent  or  the  Mortgagees,  who  are  not  bound 
^  the  act  of  the  Master.  It  is  inconsistent  with  a 
aritime  lien  to  make,  as  the  5th  section  of  the  Act 

186]  does,  the  right  of  suit  to  depend  upon  the 
»micile  of  the  Owners  at  the  time  of  the  institution 
'  the  suit.     The  observations  of  Dr.  Lwhington  in 
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The  Pacific  (a)  are  coDclusive  against  any  maritime 
lien  being  conferred  by  that  section.  He  held  thatal 
it  gave  to  parties  in  the  position  of  the  Appellants  w» 
the  right  under  conditions  to  sue  the  Ship. 

Their  Lordships'  judgment  was  pronounced  by 
The  Lord  Justice  Mellish: — 

This  is  a  suit  by  parties  who  performed  necesgaij 
repairs  to  a  Ship  to  obtain  payment  by  the  sale  of  Ums 
Ship,  under  the  5th  section  of  the  Admiralty  Conit 
Act,  1861 .  The  question  to  be  determined  is,  whether 
the  right  to  be  paid  out  of  the  proceeds  of  the  Shf 
takes  precedence  of  a  previous  mortgage  on  the  Ship. 
The  mortgage  had  been  assigned  to  the  Defendant  in 
the  suit,  but  it  is  admitted  that  that  makes  no  dife« 
ence  in  the  rights  of  the  parties. 

There  have  been  several  cases  in  the  Cooit  of 
Admiralty  on  this  point,  and  the  decisions  are  to  t 
certain  extent  conflicting.  Dr.  Lushington  appearsia 
the  first  instance  to  have  determined  the  questioQ  in 
accordance  with  the  decisions  which  had  been  come 
to  under  the  previous  Act  respecting  necessaries  sap- 
plied  to  Foreign  Ships,  viz.,  that  a  Maritime  lien  wn 
created  from  the  time  that  the  supplies  were  furnished, 
and  that,  therefore,  having  such  Maritime  lien,  the 
party  who  supplied  the  necessaries  took  precedence  of 
a  Mortgagee.  But  in  the  case  of  The  Pacific  (i). 
after  giving  full  attention  to  the  case,  and  re-consider 
ing  his  former  decision,  Dr.  Lushington  came  to  i 
contrary  opinion,  and  determined  that  no  lien  was 
created  until  the  suit  was  commenced,  and  that  accord- 
ingly the  Mortgagee  took  precedence.    Dr.  Ltishin^ 

(a)  Br.  Sb  L.  243—246.  (b)  Br.  &  K  248. 


CASES  BEFORE  THE  PKIVT  COUNCIL. 


405 


again  affirmed,  in  the  case  of  The  Troubadour  (a), 
the  decision  he  had  arrived  at  in  The  Pacific. 

In  the  present  case  the  learned  Judge  of  the  Court 
of  Admiralty  thought  he  was  bound  by  the  previous 
decisions  of  Dr.  Lushington  ;  but  in  his  judgment  he 
acknowledged  that,  if  the  matter  had  been  res  nova^ 
and  he  had  not  been  bound  by  the  previous  decisions, 
be  should  himself  have  come  to  a  contrary  conclusion. 
Therefore,  the  question  has  to  be  determined  by  their 
Lordships,  and  it  may  be  said,  perhaps,  that  as  far  as 
authority  is  concerned,  the  authorities  are  very  equally 
balanced. 

It  is  clear  that,  previous  to  the  passing  of  the  8rd 
&  4th  Vict.  c.  65,  the  Court  of  Admiralty  had  no 
jurisdiction  in  the  case  of  necessaries  supplied  to  a 
Ship,  and  that  the  supply  of  such  necessaries  did  not 
give  any  Maritime  lien  upon  a  Ship.  It  is  perfectly 
true,  that  for  many  years  prior  to  the  time  of  Charles  II. 
the  Court  of  Admiralty  had  claimed,  and  to  a  con- 
siderable extent  exercised,  such  a  jurisdiction ;  but 
the  Courts  of  Common  Law  in  the  time  of  Charles  II., 
and  subsequently,  had  prohibited  them  from  exer- 
casing  that  jurisdiction  on  the  ground  that  they 
never  possessed  it.  Subsequently,  in  the  case  of  The 
Neptune  (6),  it  was  decided  by  this  Tribunal  that  there 
was  no  such  jurisdiction.  Therefore,  notwithstanding 
this  jurisdiction  was  practically  exercised  for  years,  it 
must  be  taken  now  to  be  conclusively  the  law  that 
the  Court  of  Admiralty,  by  the  law  oiEnglandt  never 
bad  jurisdiction  in  a  suit  for  necessaries  supplied  to  a 
Ship,  and  that  necessaries  so  supplied  did  not  give  a 
Maritime  lien  upon  a  Ship. 

The  first  Act  which  altered  this  state   of   the   law 

(a)  Law  Rep.  I  A.  &  E.  802.  (h)  1  Knapp*8  P.  C.  Cases,  94. 
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was  the  3rd  &  4th  Vict.  c.  65.  The  6th  section  of 
that  Act  is  in  these  terms : — *'  Be  it  enacted,  that  the 
High  Court  of  Admiralty  shall  have  jurisdiction  to 
decide  all  claims  and  demands  whatsoever,  m  the 
nature  of  salvage  for  services  rendered  to  or  damage 
received  by  any  Ship  or  sea-going  Vessel,  or  ia  tbe 
nature  of  towage,  or  for  necessaries  supplied  to  aoy 
Foreign  Ship  or  sea-going  Vessel,  and  to  enforce  pay- 
ment thereof,  whether  such  Ship  or  Vessel  may  hate 
been  within  the  body  of  a  County  or  upon  the  high 
Seas  at  the  time  when  the  services  were  rendered,  or 
damage  received,  or  necessaries  furnished  in  respect 
of  which  such  claim  is  made.'' 

In  the  construction  of  this  section  it  has  been  heU 
in  several  cases  in  the  Court  of  Admiralty  that  that 
is  a  Maritime  lien  in  the  case  of  supplies  and  necei- 
saries  furnished  to  a  Foreign  Ship ;  and  their  Lord* 
ships  do  not  mean  to  intimate  any  doubts  as  to  the 
validity  of  those  decisions ;  but  they  are  of  opioioB, 
that  those  decisions  may  be  supported  upon  the  ground 
that,  though  it  is  perfectly  true  that  the  only  wordi 
used  in  the  section  are  ^*  that  the  High  Court  of 
Admiralty  shall  have  jurisdiction'* — which  woidi 
seem  hardly  sufficient  in  themselves  to  create  a  Mari- 
time lien — yet,  looking  at  the  subject-matter  to  which 
that  section  relates,  it  appears  designed  to  enlarge  the 
jurisdiction  which  the  Court  of  Admiralty  already 
had  in  matters  forming  the  subject  of  a  Maritime  lien. 
These  are  strong  grounds  for  holding  that,  as  respects 
salvage  and  as  respects  collision,  which  already  gate 
a  Maritime  lien  when  they  occurred  on  the  high  Seal, 
it  was  intended  that  they  should  also,  when  they 
occurred  in  the  body  of  a  County,  equally  give  a 
Maritime  lien  ;  and  that  being  so  as  to  Salvage  and 
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coUisioD,  it  might  be  well  said  that,  ''necessaries 
unmediately  following,  it  was  intended  that  the  same 
rale  should  apply  in  the  case  of  necessaries. 

That  being  so,  the  case  then  comes  to  the  decision 
of  the  Statute  in  question  ;  and  it  may  be  observed, 
tihat  the  mortgage  of  Ships  is  a  security  which  is  well 
known,  and  which  has  existed  in  this  Country  for 
many  years.  It  is  quite  clear  that,  according  to  the 
decisions  of  the  Courts  of  Common  Law,  and  accord- 
ing to  the  express  provisions  of  the  Merchant  Shipping 
Act,  which  say  that  a  Mortgagee  is  not  to  be  deemed 
an  Owner  except  for.  the  purpose  of  enforcing  a  secu<» 
rity,  a  Mortgagee  was  never  liable  at  Common  Law 
lor  supplies  furnished  to  the  Mortgagor,  while  the 
Mortgagor  continued  in  possession  of  the  Ship. 

Then  the  question  is,  did  the  Legislature  intend  to 
alter  that  rule,  and  to  say  that,  in  certain  cases  speci- 
fied in  the  6th  section,  instead  of  the  Mortgagee  having 
precedence  over  the  Material  man  who  had  furnished 
supplies  to  the  Ship  on  the  credit  of  the  Mortgagor 
remaining  in  possession,  that  rule  should  be  altered, 
and  that  the  Material  man  should  take  precedence  ? 

Now,  if  the  rights  of  different  classes  were  to  be 
altered,  one  certainly  would  expect  that  such  an  alter- 
ation should  be  expressed  in  tolerably  clear  terms. 
The  4th  section,  which  begins  this  subject,  says  this: — 
**The  High  Court  of  Admiralty  shall  have  jurisdic- 
tion over  any  claim  for  building,  equipping,  or  repairing 
of  any  Ship,  if  at  the  time  of  the  institution  of  the 
clause  the  Ship  or  the  proceeds  thereof  are  under  the 
arrest  of  the  Court/' 

It  is  admitted  by  Dr.  Deane,  and  their  Lordships 
think  it  is  quite  clear,  that  the  4th  section  does  not 
give  any  Maritime  lien,  because  it  only  gives  jurisdic- 
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tion  in  respect  of  **  any  claim  for  building,  equippiog, 
or  repairing  of  any  Ship,  if  at  the  time  of  the  iostitii- 
tion  of  the  cause  the  Ship  is  under  arrest  of  the 
Court,  or  the  proceeds  thereof/*  Now,  it  certaidf 
would  be  absurd  to  say  that  the  question,  whether  tk 
Mortgagee  is  or  is  not  to  take  precedcDce  over  a  penoa 
who  had  either  built  or  repaired  or  equipped  a  Shi|^ 
should  depend  upon  the  accidental  circumstanoe; 
whether  some  third  person  had  happened  to  commeM 
a  suit  in  the  Court  of  Admiralty  and  arrest  the  Sbifk 
That  would  certainly  be  a  most  irrational  constroctioi^ 
and,  therefore,  it  seems  clear  that  that  section  at  aof 
rate  does  not  give  any  Maritime  lien,  but  merdj 
entitles  the  person  who  has  done  the  repairs  or  boik 
the  Ship  to  be  paid  out  of  the  proceeds,  in  prefereoee 
at  any  rate  to  the  Owner,  to  whom,  the  prooeedi 
would  otherwise  be  given  up. 

The  5th  section,  which  immediately  follows,  is:— 
^'  The  High  Court  of  Admiralty  shall  have  jnrisdie- 
tion  over  any  claim  for  necessaries  supplied  to  any 
Ship  elsewhere  than  in  the  port  to  which  the  Ship 
belongs,  unless  it  is  shown  to  the  satisfaction  of  tlie 
Court  that  at  the  time  of  the  institution  of  the  cauft 
any  Owner  or  part  Owner  of  the  Ship  is  domiciled 
in  Ungland  or  WalesJ^ 

The  question  is,  does  that  give  a  Maritime  lieaf 
Dr.  Lushington^  in  the  case  of  The  Pacific  {a)  aadin 
the  case  of  The  Troubadour  (ft),  has  decided  that  k 
does  not,  for  a  reason  which  appears  to  their  Lord- 
ships by  itself  to  be  amply  sufficient,  namely,  that  the 
jurisdiction  of  the  Court  of  Admiralty  is  not  madebj 
this  section  to  depend  upon  what  is  the  state  of  things 


(a)  Br.  &  L.  243. 


(b)  Law  rep.  1  A.  &E.803. 
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mt  the  time  when  the  sapply  is  famished,  but  is  made 
to  depend  upon  what  is  the  state  of  things  at  the 
time  when  the  suit  is  instituted;  namely,  whether 
there  is  at  that  time  an  Owner  of  the  Ship  domiciled 
in  JEhigland.  It  is  contended  on  the  part  of  the  Ap- 
pdlants  that  the  Maritime  lien  attaches  directly  the 
•opplies  are  furnished.  But  suppose  that  there  is  an 
Owner  at  the  time  domiciled  in  England,  then  it  is 
iriear  that  the  Court  of  Admiralty  has  no  jurisdiction; 
ttDd  how  can  the  Maritime  lien  attach  if  things  had 
|M>t  happened  which  gave  the  Court  of  Admiralty  any 
lorisdiction  over  the  matter  at  all  ?  How  can  it  be 
idid  that  there  is  something  inherent  in  the  Ship 
irhich  constitutes  a  charge  on  the  Ship  when  there 
m  actually  no  mode  of  enforcing  it  at  all,  and  the 
Ship  is  perfectly  free  from  it?  Therefore,  in  that 
ease  it  does  not  attach. 

Suppose  the  Owner  leaves  England^  and  becomes 
domiciled  elsewhere,  does  it  then  attach  ?  And 
iuppose  he  comes  back  again,  does  it  cease  to  attach  ? 
U  appears  to  their  Lordships  that  it  is  altogether  in- 
eansistent  that  a  Maritime  lien  should  exist  pn 
Monday,  and  should  not  exist  on  Tuesday,  and  should 
then  revive  on  Wednesday.  A  Maritime  lien  must 
be  something  which  adheres  to  the  Ship  from  the 
time  that  the  facts  happened  which  gave  the  Maritime 
yen,  and  then  continues  binding  on  the  Ship  until 
it  is  discharged,  either  by  being  satisfied  or  from  the 
bches  of  the  Owner,  or  in  any  other  way  by  which, 
ly  law,  it  may  be  discharged.  It  commences  and 
here  it  continues  binding  on  the  Ship  until  it  comes 
o  an  end.  It  would  involve  this  absurdity,  that  the 
ights  of  all  other  parties  would  be  shifted  according 
a  this  Maritime  lien  existed  or  not,  as  in  the  instance 
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which  has  been  put  during  the  argument,  if  goods 
were  sold  to  a  Shipowner  who  was  an  Englifihman, 
and  domiciled  and  resident  in  England^  then  ofcoone 
the  man  who  so  repaired  or  furnished  supplies  Cor 
the  Ship  has  no  remedy  at  all  by  law  except  a  persooil 
action  against  the  Owner.  Suppose  that  man  b^ 
comes  Bankrupt,  then  he  has  no  remedy  except  to 
prove  against  his  estate.  The  Trustee  sells  \m 
Ship,  as  he  must  do  under  the  bankruptcy.  If  he 
sells  it  to  a  man  who  is  also  an  Englishman  liiriDg  io 
Unglandy  then  no  right  accrues,  and  he  is  left  solely  to 
his  remedy  against  the  Bankrupt.  But,  if  at  any  time, 
within  six  years  I  presume,  when  it  maybe  barred bf 
the  Statute  of  Limitations,  and  I  do  not  know  whether 
that  would  make  any  difference,  yet  if  at  any  fatmv 
time  that  Ship  becomes  the  property  of  a  man  who 
happens  to  be  domiciled  in  the  Colonies,  then  it  ii 
said  the  right  is  to  attach  to  it,  and  it  may  be  seined 
against  anybody,  and  all  the  interests  of  the  red 
Owners  of  the  Ship  at  that  time  may  be  sacrificed  fior 
the  purpose  of  paying  the  man  who  had  simply  fiu^ 
nished  supplies  on  the  credit  of  an  Owner  who  became 
Bankrupt. 

Therefore,  their  Lordships  think  it  is  quite  suffideot 
to  say  that,  according  to  the  true  construction  of  this 
section,  the  res^  the  Ship,  does  not  become  chai^bk 
with  the  debt  for  necessaries  until  the  suit  is  actoaUr 
instituted,  and  that  all  valid  charges  on  the  Ship  to 
which  any  person  other  than  the  Owner  of  the  Ship 
who  is  liable  for  the  necessaries  is  entitled  must  take 
precedence. 

Their  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  that  this  appeal  be  dismissed  with  costs. 
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AND 
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nS  cause  was  instituted  under  the  6th  section  of  Jthfileb! 
Admiralty  Court  Act,  1861,  by  the  Assignees  of       1872.^ 

The  Master 
Present : — Sir   James    William  GolYile,   The  Lord  Justice  of  a  Prussian 

sh.  Sir  Montague  Edward  Smith,  and   Sir  Robert  Porrett  Vessel,  a  sub- 
ject of  the 

^'-  Kin{cofPn<#. 

Ma,  naying  en 
board  a  Cargo  of  nitrate  of  soda  (contraband  of  War)  under  a  Charter- 
party  and  Bill  of  lading  from  Pisagua.  bound  to  Cork,  Coyxs,  or  Fal- 
mouth,  for  orders  to  proceed  to  any  safe  Port  in  Great  Britain  or  on  the 
Continent  between  Havre  and  Uamhurghy  both  included,  and  there 
deliyer  the  cargo,  *^  the  act  of  Gk>d,  the  Queen's  enemies,  fire,  and  all 
and  oyer  J  other  risk,  dangers,  and  accidents  of  the  seas,  riyers,  and 
nayigation  of  whateyer  nature  and  kind  soeyer  excepted  f  arriyed  at 
FalmoiUh  on  the  10th  of  Jt^y,  1870,  and  receiyed  orders  on  the  11th  of 
that  month  to  proceed  to  the  French  port  Dunkirhj  and  there  deliyer 
her  Cargo.  On  the  ship's  arriyal  off  Dunkirk  on  the  16tb,  the  Master 
was  informed  by  a  French  Pilot  that  War  had  broken  out  between 
France  and  Frtusia,  whereupon  the  Master  put  back  to  the  Dovms  to 
make  inquiries,  and  anchored  there  on  the  17th.  which  was  Sunday.  On 
the  18th,  baying  telegraphed  to  the  Owner  of  the  yessel  for  instructions, 
he  was  ordered  not  to  so  to  Dunkirk,  and  on  the  19th  he  put  into  Dover, 
where  he  was  informed,  as  the  fact  was,  that  War,  which  had  been 
imminent  from  the  10th,  had  been  declared  between  France  and  the 
I^orth  German  Confederation,  formal  declaration  thereof  haying  been 
giyen  as  upon  the  19th  of  J%J,y  : — - 

Held  (affirming  the  decision  of  the  Admiralty  Court),  that  the  Master 
was  justified  in  putting  back  to  the  Downs  for  the  purpose  of  ascertain- 
ing whether  War  had  been  declared,  and  was  guilty  of  no  improper 
deyiation  or  delay  in  not  returning  to  Dunkirk  Wore  the  19th  ox  July, 
when  War  was  actually  declared. 

Held,  further,  that  the  Master  committed  no  breach  of  contract  in 
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^^      a  Bill  of  lading  of  the  Cargo    of  the    ''  TeuiGtm^ 

DuwcAH      against  that  Ship  and  freight,  and  her  Owners,  who 

K66TBB       intervened,  to  recover  damages  for  a  breach  of  coo- 

'^        tract  in  not  delivering  her  Cargo  at  Dunkirk^  accords 

"Teutonia."   ing  to  the  terms  of  the   Charterparty,  and  for  not 

delivering  the  Cargo  to  the  Consignees  at  Dover y  the 

Master  refusing  to  deliver  the  Cargo  except  on  pay- 

ment  of  freight. 

The  "  Teutonia  "  was  a  German  Vessel,  the  Ownen^ 
as  well  as  the  Respondent  and  the  Master  of  the 
"  Teutonia^^*  were  German  subjects  of  the  then  King 
of  Prussia^  and  now  the  Emperor  of  Oermany. 

In  the  month  of  April,  1870,  whilst  the  *'?>■• 
tonia^*  was  lying  in  the  port  of  JPisagua^  Mean 
SawerSf  Duncan,  &  Co.,  caused  to  be  shipped  on  boani 
that  Ship  certain  goods,  consisting  of  2,742  bags  of 
nitrate  of  Soda,  to  be  carried  in  the  Ship  from  PiiOj/m 
to  Cork,  Cowes,  or  Falmouth,  for  orders,  and  thsm 
to  a  port  as  ordered,  upon  the  terms  of  the  foUowiog 
Bill  of  lading : — 

•*  Shipped  in  good  order  and  well-conditioned,  I7 
Sawers,  Duncan  &  Co.,  of  Valparaiso^  upon  the  Ship 
*  Teutonia!  whereof  Koster  is  Master  for  this  pr«seot 
voyage,  and  now  lying  in  the  port  of  JPisagua,  and 
bound  for  Cork,  Cowes,  or  FalmotUli^  for  orders^ 
2,742  bags,  weighing  in  all  7,623  quintals  net  Spaoish 

refuging  to  deliver  the  Cargo  at  Dunkirk^  and  as  the  Charterparty  pro- 
vided what  freight  was  to  be  paid  if  the  Cargo  was  delivered,  the  aeli- 
very  at  Dwer  was  within  the  terms  of  the  Charterparty,  and  the  Master 
was  entitled  to  freight  for  the  Cargo  from  the  Owners  before  delivexy 
thereof. 

SembU : — Where  a  Master  receives  credible  information  that  if  he 
continues  in  the  direct  course  of  his  voyage  his  Ship  will  be  exposed  to 
some  imminent  peril,  as  from  Pirates,  or  Icebergs,  or  other  dangers  of 
navigation,  he  is  justified  in  pausing  and  deviating  from  the  direct 
course,  and  taking  any  step  that  a  prudent  man  would  take  for  the  pur- 
pose of  avoiding  the  danger. 
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weight,  being  marked  and  numbered  as  per  margin,  to        1872. 
be  delivered  in  the  like  good  order  and  well-conditioned      p^"^ 
at  port  of  discharge,  the  act  of  God,   the  Queen's  «^- 

enemies,  fire,  and  all  and  every  other  dangers  and        

accidents  of  the  Seas,  rivers,  and  navigation,  of  what-  ^Teutonia." 
ever  nature  and  kind  soever  excepted,  unto  Messrs. 
Fox^  Duncan^  &  Co.,  or  assigns.  Freight  for  the 
said  goods  to  be  paid  as  per  charterparty  with  primage 
and  average  accustomed.  In  witness  whereof  the 
Master  or  purser  of  the  said  Ship  or  Vessel  hath 
affirmed  to  three  Bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  Bills  being  accomplished,  the 
others  to  stand  void.  Dated  in  T?isagua^  this  5th  day 
of  Apr^,  1870." 

The  Ship,  with  the  goods  on  board,  proceeded  to 
Fahnouth  for  orders  ;  and  the  Appellants  then  ordered 
her  to  proceed  with  the  Cargo  to  the  port  of  Dunkirk^ 
and  there  deliver  the  same.  She  accordingly  pro- 
ceeded to  Dunkirk,  and  arrived  off  that  port  at  about 
midnight  of  the  I6th  of  July,  1870,  when  the  Vessel 
was  boarded  by  a  French  Government  Pilot,  who  in- 
formed the  Master  that  War  had  been  declared  be- 
tween France  and  Germany.  The  *'  Teutonia  '*  could 
not  have  entered  the  port  of  Dunkirk  until  the  after- 
noon of  the  next  day,  there  not  being  enough  water 
to  allow  of  her  passing  the  bar. 

On  receiving  this  information  from  the  Pilot,  the 
Master  of  the  "  Teutcniia^^  who  had  previously  heard 
that  War  was  imminent  between  France  ^xx^  Germany^ 
thought  it  prudent  and  proper  to  proceed  with  his 
Ship  to  the  Downs,  in  order  to  make  inquiries ;  and 
anchored  off  there  on  Sunday  morning  the  1 7th  of 
Jtdyy  1870.  He  then  telegraphed  to  the  Owners  of 
the  Ship,  and  having  received  a  telegram  in  reply  on 
the  19th  of  July jiook  his  Vessel  into  Dover  harbour. 
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which  was  the  nearest  and  safest  place  for  the  Ship 
to  put  into.  He  was  there  told  by  the  Grerman  Con- 
sul, that  on  the  1 9th  of  July  War  had  been  declared 
between  France  and  Oermany. 

The  Appellants  did  not  order  the  Ship  to  proceed 
to  any  other  port  but  Dunkirk^  and  as  the  Appeilanti 
never  tendered  to  the  Master  of  the  Ship  the  freight 
mentioned  in  the  Bill  of  lading  nor  any  proper  jm» 
rata  freight,  he  refused  to  deliver  to  them  the  Cargo 
at  Dover. 

The  cause  was  instituted  by  the  Appellants  agaimt 
the  Ship  to  recover  damages  on  account  of  the  Ship 
not  having  proceeded  with  the  Cargo  to  Dunkirk^  and 
not  having  delivered  the  same  to  the  Appellants  with- 
out payment  of  freight. 

The  cause  was  heard,  and  on  the  28th  of  MarA^ 
1871,  the  Judge  of  the  Admiralty  Court  (The  Right 
Hon.  Sir  Robert  Phillimore)  gave  judgment,  dismissing 
the  Appellants*  suit  with  costs  (a). 

Mr.  Btjit,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the 

Appellants : — 

This  suit  is  instituted  under  the  6th  section  of  the 
Admiralty  Court  Act,  1861,  which  gives  the  High 
Court  of  Admiralty  jurisdiction  over  claims  by  the 
Owner,  Consignee,  or  Assignee  of  a  Bill  of  lading  of 
goods  carried  in  any  Ship  into  any  port  in  Engkad 
or  TVales^  for  damage  done  to  such  goods  by  the 
negligence,  or  misconduct,  or  breach  of  duty  or  of 
contract  of  the  Owner,  Master,  or  crew  of  such  Ship, 
unless  such  Owner  is  domiciled  in  Englandor  Woks. 
Thus  allowing  an  action  against  the  Ship,  or  proceed- 
ing in  rein^  where  there  was  practically  no  Commoo 

(d)  Law  Rep.  3  A.  &  £.  394. 
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w  remedy  for  damage  or  breach  of  contract  regard-  ^®^ 
g  the  Cargo,  from  the  causes  specified.  It  is  of  IHtvoah 
ich  a  breach  of  contract  that  we  complain  here,  and  Kten. 
ok  proceedings  below.  Admitting,  that  if  War  had  '^ 
Uoally  broken  out  between  France  and  Prussia  at  ^^ToutooiA.** 
le  time  the  Master  of  the  *'  Teutonia  "  refused  to  pro- 
ved to  Dunkirk^  his  refusal  would  have  been  justified ; 
e  say  that  at  the  time  the  orders  were  given  to  the 
[aster  to  proceed  to  Dunkirk^  the  parties  were  in  the 
ime  position  as  if  Dunkirk  had  been  the  only  port 
Guned  in  the  Charterparty  and  Bill  of  lading.  The 
[aster's  sailing,  therefore,  to  the  Doums^  and  thence 
I  Dover ^  was  a  breach  of  contract  not  warrantable 
jr  the  state  of  things  at  the  time.  The  evidence 
aows  that  War  was  not  formally  declared  before  the 
9lh  of  July,  1870,  whereas,  the  Master  could,  and 
BS  bound  to,  have  entered  the  port  of  Dunkirk  on  the 
7th,  and  the  Cargo  might  have  been  delivered  on  the 
8th.  The  only  proper  evidence  of  the  date  of  the 
ommencement  of  hostilities  between  two  Foreign 
tates  is  the  declaration  of  War  transmitted  bv  a 
(ritish  Ambassador  to  the  Secretary  of  State  in  this 
kiuntry  :  Thelluson  v.  Gosling  (a).  Diplomatic  cor- 
Bspondence  is  not  sufficient,  Bes  v.  Franklin  (i), 
inch  less  mere  rumour,  which  the  Master  acted  on  : 
Utkinson  v.  Ritchie  (c).  There  was  no  declaration 
f  War  until  the  19th  of  July^  when  War  was  for- 
mally declared  by  the  French  Government.  Such 
eclaration  was  the  only  evidence  of  the  existence  of 
Var,  The  Eliza  Ann  (ei),  and-  would  have  made  the 
ompletion  of  the  contract  by  the  Master  illegal :  The 

(a)  4  Esp.  266.  (6)  17  How.  St.  Tr.  688. 

(c)  10  East,  580.  (d)  I  Dod.  244. 
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Nayade  (a).  But  the  Cai^o,  instead  of  having  been 
delivered  at  Dunkirk,  as  it  ought  to  have  been,  befoie 
that  day,  was  by  the  breach  of  contract  by  the  Master 
carried  into  Dover^  and  the  Appellants  were  entitled 
to  the  goods  without  payment  of  freight :  Abbott  ob 
Shipping,  p.  453  [11th  Ed.]  ;  Parsons  on  Shipping 
vol.  i.,  p.  329  ;  Esposito  v.  Bowden  (6)  ;  Tindall  ?. 
Tat/lor  (c) ;  Beid  v.  Hoskins  (d).  Where  the  origiml 
contract  is  ended,  the  acts  of  the  parties  must  ruse 
an  implied  contract  before  freight  can  become  doe: 
Osgood  V.  Groning  {e) ;  The  Soblomstem  (y)  ;  and 
there  is  no  authority  for  giving  a  pro  rata  itmem 
freight :  The  Newport  (g) ;  The  Fortuna  (A) ;  which 
would  be  an  exercise  of  an  equitable  jurisdiction  not 
given  by  sect.  6  of  the  Admiralty  Court  Act,  1861. 
The  Court  of  Admiralty  can  only  exercise  a  CommoQ 
law  jurisdiction,  The  Don  Francisco  (i),  unless  ao 
equitable  jurisdiction  is  conferred  on  it,  which  is  not 
given  by  the  6th  section  of  the  Admiralty  Court  Act, 
1861. 

Mr.  Milward,  Q.C.,  and  Mr.  A  Cohen,  for  the 
Respondent : — 

The  judgment  of  the  Judge  of  the  Court  of  Admi* 
ralty  is  the  only  one  that  could  have  been  pronounced 
in  the  circumstances  of  the  case.  The  question  is  not 
when  the  War  actually  broke  out,  but  whether  at  the 
time  when  the  "  Teutonia'*  was  off  Dunkirk,  and  the 
Master  was  informed  by  the  Pilot  that  War  was  likely 


(a)  4  Rob.  261. 
(c)  4  E.  &  B,  219. 
(e)  2  Camp.  398. 
{0)  Swa.  835. 


(b)  7  E.  &  B.  768. 
(d)  6  E.  &  B.  953. 
(/)  Law  Rep.  1  A.  &  E.  293. 
{h)  1  Edw.  66. 
(»)  Lush.  468. 
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to  be  declared,  though    it   had    oot  been   actually      25!^ 
declared,   between  France  and   Prussia^  it   was  so      Ditkcai 
imminent  as  to  justify  the  Master's  abstaining  from      Kteru. 
entering  the  port  of  Dunkirk.     A  state  of  War  may        1^ 
exist  independently  of,  and  prior  to,  a  declaration  of  "Teutoni*. 
War:   The Nayade  {a) ;  The  Ariel  (A);  Phillimore's 
Comm.   on   International  Law,  vol.  iii.,  ch.  v.,  li. 
Apprehension  of  danger,  if  founded  upon  reasonable 
information,  would  justify  the  deviation  or  delay  on 
the  part  of  the  Master  :  Parsons,  Law  of  Shipping, 
vol.   ii.,  299-300-1  ;    1   Phillips  on  Insurance,  No. 
1023 ;   Arnould  on  Marine  Insurance,  vol.  i.,  470 
[4th    Ed.] ;    Driscol   v.    Passmore    (c) ;    Post    v. 
Phcenix  Insurance  Co.   (rf).     Here  the  information 
given  by  the  French  Pilot  at  Dunkirk  and  the  general 
rumour  of  War  were  sufficient  to  justify,  first  the 
Vessel  going  to  the  DownSy  and  then  the  sailing  into 
Dover  harbour.     The  evidence  tends  to  show  that,  if 
a  state  of  War  did  not  exist  on  the  16th  oi  June  War 
was  imminent,  and  it  certainly  did  exist  on  the  19th. 
The  1 7th  of  June  was  a  Sunday,  when  no  informa- 
tion  could  be  obtained.      A   reasonable  delay,  was, 
therefore,  justifiable,  and  there  was  no  breach  of  the 
contract  before  the  actual  performance  of  it  became 
illegal:  Parsons,  Law  of  Shipping,  vol.  ii.,  p.  332; 
Pole  V.  Cetcovitch  (e) ;  Avery  v.  Bowden  (/).     It 
was  the  act   of  the  Appellants  in  naming  Dunkirk 
only  for  delivery  of  the  Cargo  that  rendered  the  per- 
formance of  the  contract  impossible.     The  perform- 
ance of  the  contract  having  been  prevented  by  the 

(a)  4  Rob.  251.  (h)  11  Moore's  P.  C.  Cases,  119-129. 

(c)   I  B.  &  P.  200.  (d)  10  Johnson's  N.Y.Sup.Ct.Ilep.78. 

{e)  9  C.  B.  (N.S.),  430.     (/)  6  E.  A  B.  714. 
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War  between  France  and  Prussia,  the  Biaster  wis 
entitled  to  refuse  to  deliver  up  the  goods  withcrat 
payment  of  freight ;  Maclachlan  on  Shipping,  pp.  40S- 
407;  Shield  v.  Wilkins  (a);  Tinddl  v.  Taylor  (*> 
If  the  order  to  deliver  at  DurUcirk  became  in  the 
state  of  circumstances  rescinded,  there  was  substan- 
tially no  order,  and  the  Master  was  entitled  to  pot 
into  any  port  within  the  terms  of  the  charterparty: 
Sievekingv.  Maas  (c).  If  a  voyage  is  interrupted 
there  may  be  a  claim  pro  rata  for  freight :  Curling 
V.  Long  (d) ;  Luke  v.  Lyde  (e) ;  and  freight  is  doe 
even  when  the  Master  has  lost  some  of  the  goods  by 
his  own  negligence :  T%e  Norway  (/).  In  7%6  ffwp 
(g)  freight  and  expenses  were  decreed  to  the  Master, 
although  the  contract  was  illegal  and  dissolved.  The 
same  principle  as  to  freight  pro  raid  itineris  is  leoog* 
nized  by  the  Scotch  Law :  fVikon  v.  Bennett  (A) ; 
BeU's  Princ.  of  the  Law  of  Scotland,  §^  425-6. 

Judgment  was  reserved  and  now  pronoonced  by 

The  Lord  Justice  Mellish. 

This  is  an  appeal  in  a  cause  instituted  under  the 
6th  section  of  the  Admiralty  Court  Act,  1861,  on  be- 
half of  Messrs.  Duncan,  FoXy  &  Co.,  the  Consignees 
of  a  Bill  of  lading  of  the  Cargo  laden  on  board  the 
Ship  **  Teutonia^^  against  that  Ship  and  her  freight, 
and  against  the  Owner  of  the  Vessel. 

The  **  Teutonia^^  was  a  Prussian  Brig,  subject  to  the 
laws  of  Prussia,  and  her  Master  and  crew  were  sub- 


(a)  5  Ex.  804. 
(c)  6  E.  A  B.  670. 
\e)  2  Burr.  882. 
Ig)  1  Rob.  196. 


(h)  4  E.  &  B.  219. 

{d)  I  B.  &  P.  634. 

(/)  Br.  &  L.  877. 

\h)  10  March,  1809, 15  Fac.  Dec  251. 
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jects  of  the  King  of  Prussia.  The  Bill  of  lading, 
dated  the  5th  of  April,  1 870,  was  as  follows  :  [His 
Liordship  read  the  document,  ante,  p.  412]. 

And  by  the  charterparty  referred  to  in  the  Bill  of 
lading  it  was  agreed  that,  '^  after  receiving  on  board 
the  said  Cargo,  the  said  Vessel  shall  proceed  either 
to  Cork^  CoweSj  or  Falmouth,  at  the  option  of  the 
Master,  where  he  shall  receive  orders  from  Char- 
terers' Agents  within  three  days  after  his  arrival  to 
proceed  to  any  one  safe  port  in  Great  Britain  or  on 
the  Continent  between  Havre  and  Hamburgh  both  in- 
cluded, and  there,  according  to  Bills  of  lading  and 
Charterparty,  deliver  the  Cargo.  Freight  to  be  paid 
in  manner  herein  mentioned  on  a  true  and  right 
delivery  of  the  Cargo  in  the  port  of  discharge  at  and 
after  the  rate  of  45«.  British  sterling  per  ton." 

The   Vessel  arrived  at  Falmouth  on   the  10th  of 

July ;  and   the  Master,  whilst  there,  heard  rumours 

that  War  was  probable  between  France  and  Prussia. 

On  the  11th  of  July,  the  Master  received  orders  from 

the  Consignees  to  discharge  the  Cargo  at  Dunkirk, 

and  he  at  once  set  sail  for  Dunkirk,  and  arrived  at  a 

distance  of  about  fourteen  miles  off  that  port,  at 

twelve  o'clock  at  night  of  the  16th,  which  was  a 

Saturday ;  and  the  Master  says  that,  after  laying-to 

for  about    two  hours,  a    regular    Pilot,  in  official 

nniform,  came  on   board;   that  he  asked  the  Pilot 

aboat    the    War;    that  the  Pilot   told    him  it  had 

been  declared   two  days    ago;   that    he   asked    the 

Klot  where  he  could  bring-to  in  safety,  so  that  he 

inight  ascertain  whether  War  was  actually  declared 

or  not ;  that  the  Pilot  offered  to  take  him  to  Flush- 

^^9  or    the  Doumss  or   wherever  he   liked.     The 

faster  elected  to  go  to  the  Downs ;  and  he  anchored 
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thereon  Sunday  morning,  the  17th,  at  ten  o'clodc. 
He  says,  that  on  that  day  he  could  obtain  no  advice 
or  information  ;  that  on  the  Monday,  the  18th,  he 
was  on  shore  at  Deal,  and  the  German  Consul  told 
him  that  War  had  broken  out.  He  telegraphed  to 
the  Owner,  who  was  his  Father,  and  received  an 
answer,  forbidding  him  to  go  to  Dunkirk  ;  and  (m 
Tuesday,  the  19th,  he  took  the  Ship  into  Dover ^n 
the  nearest  port.  On  the  same  19th  of  Jul^  the 
French  declaration  of  War  was  delivered  to  the  Prus- 
sian Government  at  Berlin^  which  was  known  the  same 
day  by  telegraph  in  England.  On  the  23rd  of  Jfify,  an 
Agent  of  the  Plaintiffs  went  to  Dover 9  and  required 
the  Master  to  proceed  to  Dunkirk^  which  he  refused 
to  do.  Afterwards,  on  the  1st  of  August^  the  Plaiih 
tiffs  required  the  Master  to  deliver  to  them  the  Cargo 
at  Dover ^  which  he  refused  to  do  unless  he  was  paid 
his  freight. 

Under  these  circumstances,  the  Plaintiffs  allege 
that  the  Master  has  committed  two  breaches  of  ooo- 
tract  or  duty ;  first,  in  refusing  to  proceed  to,  and 
deliver  the  Cargo  at,  Dunkirk ;  and,  secondly,  they 
complain  that,  when  the  performance  of  the  contract 
became  impossible,  and  the  contract  was,  as  they 
allege,  dissolved  by  the  War,  the  Master  was  not 
justified  in  refusing  to  deliver  the  Cargo  to  the 
Plaintiffs  at  Dover  without  payment  of  freight. 

The  first  question  to  be  considered  is,  whether  the 
Master  was  bound  to  have  entered  the  port  of  Dun^- 
kirk  on  the  17th  of  Juh/;  and  on  that  question,  the 
learned  Judge  in  the  Court  below  has  found  that,  on 
the  16th  oiJuly,  the  ^^Teutonia''  could  not  have  entered 
the  port  of  Dunkirk  with  her  Cargo  without  being 
exposed  to  the  penalties  of  trading  with  the  enemy  of 
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her  Country  ;  but  that,  if  this  was  an  erroneous  appli-  ^JfJ^ 
cation  of  the  law  to  the  facts  at  that  date,  the  cir-  Dvnoav 
cumstances  justified  the  Master  in  pausing  and  ksstbe. 
making  further  inquiries  as  to  the  existing  relations  ZT" 
between  his  own  Country  and  jPVawce,  and  that  he  '*  TeutonU." 
did  not  exceed  the  limits  of  a  reasonable  time  in 
making  the  inquiry.  Their  Lordships  have  great 
difficulty  in  agreeing  with  the  learned  Judge  that  the 
**  Teutonia"  could  not  have  entered  Dunkirk mthoxxt 
being  exposed  to  the  penalties  of  trading  with  the 
Enemy  of  its  Country  on  the  l6th  of  Juh/.  There 
does  not  appear  to  their  Lordships  to  be  any  satisfac- 
tory evidence  that  a  state  of  War  existed  between 
France  and  Prussia  prior  to  the  1 9th  of  July.  Their 
Lordships  do  not  think  that  either  the  declaration 
made  by  the  French  Minister  to  the  French  Chambers 
on  the  l6th  of  Juli/,  or  the  telegram  sent  by  Count 
Bismarck  to  the  Prussian  Ambassador  in  London^ 
in  which  he  states  that  that  declaration  appears  to  be 
equal  to  a  declaration  of  War,  amounts  to  an  actual 
declaration  of  War.  And  though  it  is  true,  as  stated 
by  the  learned  Judge,  that  a  War  may  exist  de  facto 
without  a  declaration  of  War,  yet  it  appears  to  their 
Lordships  that  this  can  only  be  effected  by  an  actual 
commencement  of  hostilities,  which,  in  this  case,  is 
not  alleged. 

It  is,  however,  unnecessary  further  to  consider  this 
part  of  the  case,  because  their  Lordships  agree  with 
the  learned  Judge  that  the  Master  of  the  *^  Teutonia^^ 
when  he  was  informed,  on  his  arrival  off  Dunkirk^  by 
the  Pilot,  although  incorrectly,  that  War  had  been 
actually  declared  two  days  before,  was  entitled  to 
pause  and  to  take  a  reasonable  time  to  make  further 
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inquiries,  and  that  he  did  not  exceed  the  limits  of  a 
reasonable  time  in  making  inquiries. 

If  the  Master  had  entered  Dunkirk^  and  it  had 
turned  out  that  War  had  been  previously  declared, 
he  would  have  entered  it  with  notice  that  he  was  eote^ 
ing  an  enemy's  port,  and  this  would  have  obviouslf 
exposed  his  Ship  to  condemnation,  and  might  bate 
exposed  himself  to  severe  penalties  when  he  returned 
to  his  own  Country.  It  seems  obvious  that,  if  a 
Master  receives  credible  information  that,  if  he  ooo- 
tinues  in  the  direct  course  of  his  voyage,  bis  Ship 
will  be  exposed  to  some  imminent  peril,  as,  for 
instance,  that  there  are  Pirates  in  his  course^  or 
Icebergs,  or  other  dangers  of  navigation,  he  must  be 
justified  in  pausing  and  deviating  from  the  direct 
course,  and  taking  any  step  which  a  prudent  noaa 
would  take  for  the  purpose  of  avoiding  the  danger. 
And  their  Lordships  agree,  if  authority  was  wanting, 
that  the  case  of  Pole  v.  Cetcovitch  (a)  is  an  authority 
in  point.  It  was  argued,  however,  on  the  part  of  the 
Appellants,  that,  to  justify  this  course,  both  Ship 
and  Cargo  must  be  exposed  to  a  common  peril,  whilst 
in  the  present  case  the  Cargo,  being  the  property  of 
a  neutral  Owner,  would  have  been  in  no  danger  from 
being  carried  into  a  French  port,  and  it  was  argued 
that  though  a  Master  might  be  justified  in  deviating 
from  the  direct  course  of  the  voyage  for  the  purpose 
of  avoiding  a  danger  to  which  both  Ship  and  Cargo 
were  exposed,  although  it  might  afterwards  turn  out 
that  the  information  upon  which  the  Master  acted 
was  incorrect,  yet  that  if  t[ie  reported  danger  was  a 


(a)  9  0.  B.  (N.S.),  430. 
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danger  to  the  Ship  alone,  the  Master  would  commit 
a  breach  of  contract  by  deviating  from  the  direct 
course  of  the  voyage  unless  the  danger  actually 
existed,  and  the  Master  could  allege  that  he  was  '^ 
prevented  by  one  of  the  perils  excepted  in  the  Bill  "Teutoni*.** 
of  lading  from  pursuing  his  voyage  in  the  direct 
course.  It  appears  to  their  Lordships,  however,  that 
there  is  no  sound  ground  for  this  distinction ;  if  the 
Cargo  had  been  a  Prussian  Cargo  it  would  have  been 
exposed  to  the  same  danger  as  the  Ship  from  enter- 
ing  the  port  at  Dunkirk^  and  it  appears  to  their 
Lordships  that  when  an  English  Merchant  ships 
goods  on  board  a  Foreign  Ship,  he  cannot  expect 
that  the  Master  will  act  in  any  respect  differently 
towards  his  Cargo  than  he  would  towards  a  Cargo 
shipped  by  one  of  his  own  Countrymen,  and  that  it 
cannot  be  contended  that  the  Master  is  deprived  of 
the  right  of  taking  reasonable  and  prudent  steps 
for  the  preservation  of  his  Ship,  because  from  the 
accident  of  the  Cargo  not  belonging  to  his  own 
nation,  the  Cargo  is  not  exposed  to  the  same  danger 
as  the  Ship.  On  the  whole,  therefore,  their  Lordships 
are  of  opinion,  on  this  part  of  the  case,  that  the 
Master  was  justified  in  going  to  the  Downs  for  the 
purpose  of  ascertaining  whether  War  had  actually 
been  declared  ;  and  they  also  entirely  agree  with  the 
opinion  of  the  learned  Judge,  that  the  Master  was 
guilty  of  no  unreasonable  delay  in  not  returning  to 
Dunkirk  before  War  was  actually  declared  on  the 
19th  of  July. 

The  next  question  to  be  determined  is,  whether 
the  Owner  of  the  Ship  is  liable  in  damages  because 
the  Master  did  not  deliver  the  goods  to  the  Plaintiffs 
at  Dover,  and  this  depends  on  the  further  question, 
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whether  the  Master  was  bound  to  deliver  the  Cargo 
at  Dover  without  any  payment  in  respect  of  freight. 
As  neither  party  has  relied  on  the  law  of  Prusna  in 
the  pleadings,  or  given  any  evidence  respecting  that 
^Teuionia."  law,  the  question  must  be  decided  according  to  the 
law  of  England. 

The  learned  Judge  came  to  the  conclusion  that, 
although  the  Cargo  had  not  been  carried  to  or 
delivered  at  the  port  of  destination,  and  although, 
therefore,  the  Shipowner  was  not  entitled  to  the 
freight  agreed  to  be  paid  by  the  Bill  of  lading  and 
the  charterparty,  nevertheless,  that  he  was  entitled  to 
some  payment  of  freight,  either  pro  rata  itineris,  on 
by  way  of  compensation  for  the  carriage  of  the  goods 
from  Pisagtm  to  Dover.  It  was  argued,  however, 
before  us  on  the  part  of  the  Respondent,  that,  under 
the  circumstances,  the  Shipowner  was  entitled  to  be 
paid  the  freight  which,  according  to  the  Bill  of  lading 
and  the  charterparty,  was  to  be  paid  on  a  delivery  at 
Dover. 

The  argument  for  the  Appellants  assumes,  that  the 
breaking  out  of  the  War  rendered  the  performance 
of  the  charterparty  illegal,  and  that,  therefore,  the 
contract  between  the  parties  was  dissolved ;  and  there 
can  be  no  doubt  that  the  breaking  out  of  the  War 
did  render  it  illegal  for  the  *'  Teutonia  "  to  enter  any 
French  port,  but  the  question  is,  whether,  under  the 
terms  of  this  Charterparty,  the  contract  might  not 
still  have  legally  been  performed  by  the  delivery  of 
the  Cargo  at  some  of  the  other  ports  mentioned  in 
the  charterparty  as  ports  at  which  the  Cargo  might 
be  delivered. 

The  substance  of  the  contract  between  the  parties 
is,  that  the  Cargo  may  be  delivered  at  any  one  of  a 
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great   namber  of  ports;   that  the   Consignee  is  to        ^^^' 

have  the  selection  of  the  particular  port,  but  that  he 

is  bound  to  select  a  safe  port — that  is,  a  port  at  which 

the   Master   can   deliver   the   Cargo,   and   earn   his 

freight;  and  the  question  is,  whether  that  contract   "TeutoniA." 

is  completely  performed  by  the  naming  of  a  port  at 

which  it  turns  out  in  the  event  to  be  impossible  to 

deliver. 

In  Ogden  v.  Graham  (a)  it  was  held  by  the  Court 
of  Queen's  Bench,  that  the  Charterer,  under  a 
charterparty  framed  like  this,  committed  a  breach  of 
contract  by  naming  a  port  which  was  closed  by  the 
order  of  the  Government  of  the  Country  at  the  time 
he  named  it ;  and  this  case  is  a  direct  authority  that, 
if  the  War  had  broken  out  before  the  Consignee  gave 
orders  for  the  Master  to  proceed  to  Dunkirk,  the  Con- 
signee would  have  been  bound  to  name  some  other 
port  than  a  French  port  as  the  port  of  discharge.  It 
was,  indeed,  argued  that,  as  it  was  known  at  the  time 
when  the  orders  were  given  at  JFalmouth  that  there 
was  great  danger  of  War  breaking  out  between 
France  and  Oermany^  Dunkirk  was  not  even  then  a 
safe  port,  and  that  the  Charterer  had  no  right  to 
Drder  the  Master  to  proceed  there.  Their  Lordships, 
however,  are  not  of  that  opinion.  They  think  that, 
until  the  War  was  actually  declared,  the  Consignee 
was  entitled  to  require  the  Master  to  proceed  to  Dun^ 
kirh  ;  and  it  is  to  be  observed,  that  the  Master,  when 
be  received  the  orders,  made  no  objection  to  them, 
but  proceeded  on  his  voyage  to  Dunkirk.  The 
question  to  be  determined  is,  what  is  the  effect  of  the 
named  port  becoming  a  closed  port  by  reason  of  War 


(a)  1  B.  A  8.  778. 
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2^j^  breaking  out  between  the  time  when  the  orders  are 
Duncan  given  and  the  time  when  the  Ship  arrives?  As  their 
K6BTFJI.  Lordships  have  already  given  their  opinion  that  the 
— •  Master  was  guilty  of  no  improper  deviation  or  un- 
^  Teutonia.**  reasonable  delay  in  proceeding  to  Dunkirk^  they 
think  the  case,  as  to  this  branch  of  it,  is  exactly  the 
same  as  if  the  War  had  already  broken  out  when  the 
Vessel  first  arrived  off  Dunkirk.  Now,  on  the  one 
side  it  is  contended  that,  when  once  the  Consignee 
has  named  a  port  which  is  an  open  and  proper  port 
at  the  time  he  names  it,  the  Bill  of  lading  and 
charterparty  are  to  be  read  exactly  as  if  this  was  the 
only  port  of  discharge  named  in  them  ;  on  the  other 
side  it  is  contended  that,  assuming  the  Consignee 
committed  no  breach  of  contract  in  giving  orders  to 
the  Master  at  Falmouth  to  proceed  to  Dunkirk^  yet, 
nevertheless,  as  in  the  event  it  turned  out  to  be  im- 
possible for  the  Master  to  deliver  at  Dunkirk^  the 
Consignee  had  not  completely  performed  his  part  of 
the  contract  to  name  a  port  at  which  the  Cargo  could 
be  delivered,  and  that  he  was  bound  to  select  another 
port  from  among  those  named  in  the  Charterparty. 

There  is  no  authority  on  the  proper  construction 
of  the  charterparty  in  this  respect,  but  their  Lord- 
ships are  of  opinion,  that  they  ought  not  to  bold 
that  the  contract  between  the  parties  has  become 
impossible  of  performance,  and  is,  therefore,  to  be 
treated  as  dissolved,  if  by  any  reasonable  construction 
it  can  be  treated  as  still  capable,  in  substance,  of 
being  performed. 

Although  it  is  true  that  the  Court  ought  not  \o 
make  a  contract  for  the  parties  which  they  have  not 
made  themselves,  yet  a  mercantile  contract,  which 
is  usually  expressed  shortly,  and  leaves  much  to  be 
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understood,  ought  to  be  construed  fairly  and  liberally 
for  the  purpose  of  carrying  out  the  object  of  the 
parties ;  and  it  would  seem  very  unjust  to  hold, 
because  the  Consignee  has  named  a  port  at  which, 
without  any  fault  on  the  part  of  the  Shipowner,  it  is 
impossible  for  the  Cargo  to  be  delivered,  that,  there- 
fore, the  Consignee  is  entitled  to  the  possession  of 
the  Cargo  at  the  nearest  neighbouring  port,  which,  in 
a  Charterparty  framed  like  this,  must  necessarily  be 
one  of  the  ports  named  in  the  charterparty,  without 
paying  for  the  Cargo  any  freight  whatever.  The 
Ship,  without  any  breach  of  contract  on  the  part  of 
the  Shipowner,  has  arrived  at  Dover  ;  the  Consignee 
has  required  the  Master  to  deliver  him  the  Cargo 
there,  and  he  has  not  required  the  Master  to  proceed 
to  any  other  port  except  Dunkirk^  where  it  was  im- 
possible for  him  to  go.  The  charterparty  provides 
what  freight  is  to  be  paid  if  the  Cargo  is  delivered  at 
Dover,  and  how  it  is  to  be  paid  ;  and,  therefore,  it 
appears  to  their  Lordships,  that  they  ought  to  hold 
that  the  contract  was  not  dissolved  by  the  impossibility 
of  delivering  the  Cargo  at  Dunkirk^  and  that  the 
Shipowner  had  not  lost  his  chartered  freight,  nor  his 
lien  for  it,  at  the  time  when  the  Cargo  was  demanded 
at  Dover. 

:  Their  Lordships  having  come  to  the  conclusion  that 
the  Shipowner  had  still  a  lien  for  the  full  freight,  it 
becomes  unnecessary  to  consider  whether,  if  JDunkirk 
bad  been  the  only  port  of  discharge,  the  Shipowner 
would  have  been  entitled  either  to  freight  pro  rata 
iiineriSf  or  to  a  sum  by  way  of  compensation  for  the 
carriage  of  the  goods  from  Pisagua  to  Dover,  and 
they  wish  to  be  understood  as  giving  no  opinion  on 
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^JI^J^  these  questions,  which,  no  doubt,  are  questions  of 

DuNOAR  great  difficulty  and  importance. 

E6OTBB.  On  the  whole,  their  Lordships  will  recommend  to 

"^  Her  Majesty  that  the  appeal  should  be  dismissed 

*< Teutonift.*'  with  COStS  (a). 


ON  APPEAL  FROM  THE   HIGH   COURT  OF 

ADMIRALTY. 

Francis      Hart    Dyke,  Esq.,    Her\ 
Majesty's  Procurator-General,  on  / 
behalf  of  Our  Sovereign  Lady  the  \^PP^^: 
Queen      -        -        -        -        -  j 

AND 

Henry  William  Elliott,  and  the  ^ 

Owners  of  the  Steam-Tug  or  V BespondenisJ^ 
Vessel  "  Gauntlet  **      -        -  ) 

The  "Gauntlet/* 

8th  &  9th     X  HE  appeal  in  this  case  was  brought  from  a  decree 
^^^^^^w*    of  the  High  Court  of  Admiralty  in  a  cause  instituted 

A  French 

^^'V^J^'^        •  Present :— Sir  James  William    Colvile,  the    Lord    Justice 
captured  in  -ni    ^ 

the  Enalish     James,  the  Lord  Justice  Mellish,  and  Sir    Montagae  Edward 

Chaniid  a        Smith. 

PruBBian  Ship 

as  prize  of  war.    A  prize  crew  under  a  French  nayal  Officer  was  put  on 

board.    The  prize  Ship  beinff  driyen  by  stress  of  weather  into  the 

DownSf  anchored  within  British  waters,  and,  after  lying  there  two  days, 

(a)  See  Geipel  v.  Smith,  Law  Eep.  7  Q.  B.  i04. 
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r  the  provisions  of  the  Foreign  Enlistment  Act, 

>,  by  the  Appellant  against  the  British  Steam-tug 

''  Gauntlet/*  her  tackle,  apparel,  and  furniture, 

igainst  all  persons  in  general  having  any  right, 

or  interest  in  the  Steam-tug,  her  tackle,  apparel, 

furniture. 

lie  *'  Gauntlet "  had  been  previously  arrested  at 

nstance  of  the  Crown,  and  released  on  bail. 

le  Appellant,  by  his  petition,  alleged  that  on  the 

of  November,  1870,  the  Prussian  Ship  '*  Lard 
'ighamt"  of  the  port  of  Hamburgh  having  been 
lately  captured  and  taken  on  the  high  Seas  by 
ench  Vessel  of  war,  as  a  prize  of  war,  arrived 
was  anchored  in  the  Dow?is,  within  three  marine 
3  of  the  coast  of  England^  being  in  the  pos- 
on  of  the  Government  of  France^  and  in  charge 
French  prize  crew.  That  on  the  same  day  an 
sment  was  entered  into  between  Mumford^  one  of 
Respondents,  and  M.  Le  Sauret,  the  French 
3ul  at  Folkestone^  whereby  in  consideration  of  a 

of  money  to  be  paid  by  the  French  Consul- 


the  French  Conaul  at  Ihver  engafred  an  English  Sieam-tug,  then  lying 
in  the  Downs,  to  tow  the  captured  Ship  from  British  waters  to  a  port  of 
the  Captors,  and  under  such  agreement  the  Tug  towed  the  prize  to  Dun- 
kirk Roads.  In  a  suit  instituted  on  hehalf  of  the  Crown  for  condemna- 
tion of  the  Tug  for  yiolation  of  the  Foreign  Enlistment  Act  of  1870 
(33rd  &  34th  Via.  c.  90),  the  Judge  of  the  Court  of  Admiralty  held,  that 
no  offence  had  been  committed  under  that  Statute,  as  the  Steam- tug 
was  not  employed  in  the  military  or  nayal  serrioe  of  Franu,  as  declared 
by  the  8th  section  of  the  Act.  and  dismissed  the  suit,  condemning  the 
C&own  in  costs.  On  appeal,  neld,  by  the  Judicial  Committee  (reversing 
such  decree),  that  the  engagement  by  the  Owners  of  the  Tug  for  the 
express  purpose  of  towing  the  detached  prize  crew,  its  Prisoners  and 
prize  Vessel,  speedily  and  safely  to  French  waters,  wnere  the  Prisoners 
and  prize  would  be  taken  charge  of  by  the  French  authorities,  and  the 
prize  crew  set  free,  was  despatching  a  Ship,  within  the  meaning  of  Sect. 
8  of  the  Foreign  Enlistment  Act  of  1870,  for  the  purpose  of  taking  part 
in  the  nayal  serrice  of  a  belligerent,  and  condemned  the  Tug  as  a  for- 
feiture to  the  Crown. 

Whether  a  Court  of  Admiralty  has  power,  under  the  Foreign  Enlist- 
ment Act,  1870,  to  condemn  the  Crown  in  costs,  Qiugrt, 
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General  in  London^  on  behalf  of  the  French  Govern- 
ment, to  the  Owners  of  the  "  Oauntlet^**  Afumford 
agreed   to   despatch  the  Steam-tug   ^^Gauntlet^'  in 
order,  or  with  the  intent,  that  the  Steam-tug,  with 
knowledge,  or  with  reasonable  cause  to  believe,  that 
she  would  be  employed  in  the  naval  service  of  France^ 
in  towing  the  "  Lord  Brougham "  from   the  place 
where  she  then  was  in  charge  of  a  French  prize  crew 
as  such  prize   of  war   to   the   port  of  Dunkirk^  in 
France.     That  on  the  26th  of  Notemher^  and  follow- 
ing days,  Mumford  did,  in  pursuance  of  such  agree- 
ment,  and    without    the   license    of   Her    Majesty, 
despatch,  or  cause,  or  allow  to  be  despatched,  the 
Steam-tug  **  Gauntlet  ^^  with  the  intent  hereinbefore 
alleged  ;  and  that  the  Steam-tug   '^  Gauntlet^"  then 
being  in  charge  of  the  servants  of  the  Respondeots, 
without  the  license  of  Her  Majesty  was  employed  in 
the  naval  service  of  FVance  in  towing,  and  did  tow, 
the  Ship  "  Zord  Srougham,**  then  being  in  charge 
of  a  prize  crew,  as  a  prize  of  war,  from  within  three 
marine  miles  of  the  shore  of  England  to  the  port  of 
Dunkirk.     That  during  the  times  aforesaid  Franct 
was  a  State  at  War  with  Prussia^  and  Prussia  was 
a  State  at  peace  with  Her  Majesty,  which  latter  facts 
were  well  known  to  the  Respondents ;  and  it  was 
submitted,  that  by  reason  of  the  premises  the  Steam- 
tug  and  her  equipment  had,  under  the  provisions  of 
the  Foreign  Enlistment  Act,  1870,  become  forfeited 
to  Her  Majesty. 

The  Respondents,  by  their  answer,  denied  the 
truth  of  the  averments  contained  iu  the  petition,  and 
alleged  that  the  "  Gauntlet**  was  a  Steam-tug  belong- 
ing to  the  port  of  London^  and  that  her  ordinary 
employment  was  towing  British  and  Foreign  Vessels 
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between  Beachey  Head  and  Margate  Roads  to  and        ^8^- 
from  all  ports  on  the  coasts  of  England,  France,       Dtkh 
Belgium,  and  Holland;  that   she  left  the    port  of     bluott. 
London  on  the  25th  of  November^   1870,  for  the        rr" 
Downs,  for  the  purpose  of  seeking  employment,  and   "Gauntlet* 
was  brought  up  off  Deal  Pier,  which  was  an  ordinary 
anchorage  for  Steam-tugs  ;  that  after  the  **Gaundet^ 
had  so  brought  up,  and  had  lain  there  for  some  time, 
and   on   the   26th   of  November,   West,  her  Master, 
having  been  informed  that  a  person  on  shore  was 
desirous  of  engaging  the   services  of  a  Steam-tug, 
went  on  shore,   and  shortly  afterwards  he  had  an 
interview  with  M.  Le  Sauret,  when    it  was  arranged 
that     the    ^Gauntlet"    should    tow     the    ** Lord 
Brougham "  from  the  Downs  to  Dunkirk  Roads  for 
the  sum  of  £70,  that  being  the  usual  and  ordinary 
charge  for  towing  a  Vessel  of  the  size  of  the  **  Lord 
Brougham  "  from  the  Downs  to  Dunkirk  Roads  ;  they 
denied  that  the  sum  of  £70  or  any  other  sum  was 
agreed  to  be  paid  by  the  French  Consul-General  in 
London  on   behalf  of  the   French   Government,  or 
that  there  was  anything  unusual  in  the  circumstances 
under  which  the  '^  Gauntlet  "  was  so  engaged ;  and 
they  also  denied  that   the  **  Lord  Brougham  ^  was 
towed   to   Dunkirk,  as  stated   in   the   petition,  she 
having  been  towed  only  to  Dunkirk  Roads  ;  and  the 
Respondents  traversed   the  other  averments  set  out 
in  the  petition  and  submitted  that  the  averments  in 
the  petition  disclosed   no  offence  against  the  Foreign 
Enlistment  Act,  1870,   as  to   entitle  the  Appellant 
to  the  condemnation  prayed  for  in  the  petition. 

At  the  hearing  of  the  cause  Witnesses  were 
examined,  and  the  Judge  (the  Right  Hon.  Sir  Robert 
Phillimore),   having   reserved  his  judgment,  on  the 
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28th  of  March,  1871,  decreed,  that  the  circumstanoeB 
of  the  case  did  not  warrant  him  in  pronouncing  that 
the  **  Gauntlet ''  was  forfeited  to  the  Crown,  on  the 
ground  of  her  having  been  despatched  with  reason- 
able cause  of  belief  that  she  was  employed  in  the 
naval  service  of  France^  and  dismissed  the  petition, 
condemning  the  Crown  in  costs  (a). 

From  this  decree  the  present  appeal  was  brought. 

The  Solicitor-General  (Mr.  G.  Jessel,  Q.C.), 
the  Queen's  Advocate  (Sir  Travers  Turn, 
Q.C.),  and  Mr.  Archibald,  for  the  Crown. 

First,  we  submit,  that  the  **  Gauntlet "  was  de- 
spatched in  violation  of  the  provisions  of  the  Foreign 
Enlistment  Act,  1870,  and  was,  within  the  meaning 
of  the  8tb  section  of  that  Act,  as  interpreted  by  the 
30th  section,  employed  in  the  naval  service  of  Franoe, 
being  engaged  in  towing  the  **  Lord  Brougham  "  to 
the  Dunkirk  Roads.  This  was  a  naval  service  by 
a  Steam-tug.  No  doubt  pilotage  on  board  a  belli- 
gerent  Vessel  is  naval  service,  as  in  this  case  towage 
was.  The  Court  below,  under  the  8th  section  of  that 
Act,  ought,  therefore,  on  that  ground,  to  have  con- 
demned her  as  a  forfeiture  to  the  Crown.  In  Es 
parte  Ferguson  (6)  it  was  held  that  the  interpretation 
clause  in  a  Statute  does  not  narrow  the  meaning  of 
an  Act,  but  extends  it.  Here  the  word  '*  include," 
in  Sect.  30,  has  a  more  extensive  meaning  than  the 
word  ''  mean,''  which  is  usually  used  in  interpretation 
clauses.     There  can  be  no  question  that  if  the  Tug 


(a)  See  Case  Law  Rep.  3  A.  &  E.  381,  394. 
(h)  Law  Rep.  6  Q  B.  280. 
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had  towed  an  armed  Vessel  in  order  to  assist  her  in  ^  ^^7^- 
capturing  the  *^  Lord  Brougham^**  she  would  have 
heen  employed  in  a  naval  service  within  the  meaning 
of  that  term  in  the  Statute.  Here  she  towed  the 
prize  to  a  French  port  for  the  purpose  of  condemna-  "  Gauntlet 
tion.  As  laid  down  by  Lord  Mansfield  in  Goss  v. 
Withers  (a),  a  capture  is  where  there  is  no  just 
ground  of  hope  in  recovering  the  Ship,  which  becomes 
the  property  of  the  Captor.  Here,  to  vest  the  prize  in 
the  Captors,  there  was  the  necessity  of  condemnation, 
as  required  by  French  law:  Pistqyer  et  Duverdy, 
Traitedes  Prises  Maritime,  173,  176,225,229.  The 
capture  was  incomplete  until  the  ** Lord  Brougham** 
was  brought  within  French  territory  and  condemned 
by  a  French  Prize  Court.  The  prize  crew  would  have 
been  entitled  to  share  in  any  prize  made  by  their 
Ship :  The  Frederick  and  Mary  Ann  (6).  The  Ger- 
man crew  were  on  board  the  prize  as  Prisoners  of 
War.  No  commission  was  necessary  to  make  the 
Tug  a  Ship  of  War  any  more  than  a  boat  or  pinnace 
from  the  Captor's  Ship.  The  Tug  clearly  assisted 
the  Captors  to  render  the  capture  complete,  and 
without  her  assistance  the  capture  might  never  have 
been  completed.  By  getting  the  prize  within  French 
waters  the  prize  Crew  were  freed  from  the  burthen 
of  guarding  her,  and  at  liberty  to  make  fresh  cap- 
tures. As  the  Tug  was  under  the  command  of  the 
prize  Captain,  and  in  the  service  of  the  French,  the 
Tug  and  the  Ship  must  be  considered  as  one.  A 
Vessel  in  towage  of  a  Tug  and  the  Tug  towing,  are 
considered    as  one  Vessel  :    The  Cleadon  (c)  /  The 


(a)  2  Burr.  686.  {h)  6  Rob.  213. 

(c)  14  Moore's  P.  C.  Gases,  02. 
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Dtkb       this  was  a  French  prize,  but  even  if  they  acted  in 

Elmott.     ignorance  of  the  Statute,  there  was  an  actual  '*de- 

"ZT"        spatching  "  from  the  United  Kingdom  for  the  purpose 

"  Gftuntlet*'  of  taking  part  in  the  naval  service  of  France  mihin 

the  meaning  of  the  Statute. 

Secondly,  the  Foreign  Enlistment  Act,  1870,  con- 
fers no  power  on  the  Court  of  Admiralty  to  give 
costs  for  or  against  the  Crown.  The  19th  section 
confers  jurisdiction  in  respect  of  forfeiture  of  Ships 
for  offences  against  that  Act,  but  in  nowhere  does  it 
empower  the  Court  of  Admiralty  to  condemn  the 
Crown  in  costs.  It  is  a  rule,  that  where  there  is  no 
statutory  enactment  applicable,  the  Crown  cannot  be 
condemned  in  costs.  Under  the  ordinary  jurisdiction 
of  the  Admiralty  Court,  costs  cannot  be  given  against 
the  Crown  under  the  18th  &  19th  Vict.  c.  90^ 
unless  the  Attorney-General  is  a  party  :  The  Leda 
{b) ;  and  so  it  has  been  held  in  an  Excise  information, 
Reg.  V.  Beadle  (c) ;  and  as  an  example  it  may  be 
urged,  that  it  has  been  decided  that  the  Court  of  Pro- 
bate has  no  authority  to  condemn  the  Queen's  Proctor 
in  the  costs  of  unsuccessful  litigation :  Atkinson  v. 
Her  Majesty's  Proctor  (rf) ;   Wilson  v.  Wilson  (e). 

The  Admiralty  Advocate  (Dn  Deane,  Q-C),  and 
Mr.  Edwyn  Jones,  for  the  Respondents  : — 

The  **  Gauntlet "  was  not  employed  in  the  naval 
service  of  France  within  the  meaning  of  the  Foreign 
Enlistment  Act,   1870.     The  8th  section,  sub-s.  4, 

(a)  6  Notes  of  Gases,  pp.  4,  361.    (6)  Br.  &  L.  19. 
(c)  7  E.  A  B.  402.  (d)  Law  Rep.  2  P.  &  D.  U55. 

(e)  Law  Rep.  1  P.  &  D.  180. 


CASES  BEFORE  THE  PRIVT   COUNCIL. 


43& 


uses  the  phrase  ** military  or  Daval  service,"  and  by 
the  interpretation  clause,  sect.  30,  the  words  ''when 
engaged  in  naval  or  military  service/'  shall,  as  re- 
spects a  Ship,  include  any  user  of  a  Ship  as  a  Trans- 
port, Store  Ship,  Privateer,  or  Ship  under  Letters 
of  Marque.  This,  however,  is  the  case  of  a  Steam- 
tug,  which  is  not  included  in  that  category,  and  does 
not  fall  within  any  of  the  definitions  given  in  that 
clause  ;  which,  on  the  contrary,  narrows  the  general 
meaning  of  the  phrases  defined,  and  implies  that  a 
Pilot  may  be  lawfully  employed  by  a  belligerent 
Vessel ;  and  if  so,  a  fortiori,  a  Steam-tug.  What  is 
meant  by  "  naval  service  "  appears  from  the  former 
Foreign  Enlistment  Act,  59th  Geo.  3,  c.  69,  s.  2. 
The  case  of  The  Salvador  (a),  decided  by  this 
Tribunal,  shows  that  it  must  be  employment  in  a 
warlike  operation,  and  aggression  against  a  **  Foreign 
Prince."  The  International  (b)  is  an  authority  that 
the  service  must  be  proved  to  be  for  a  warlike  pur- 
pose, and  not  such  service  as  may  probably  be  of  a 
commercial  character:  Wheaton^s  Inter.  T^aw,  Sec.  438 
[8th  Ed.  by  Dana],  But  in  this  case  the  prize  was 
not  a  Ship  of  War.  She  was  within  British  waters, 
and  had  only  the  usual  protection  accorded  to  a 
Merchant  Vessel.  [The  Lord  Justice  James: — 
Could  the  captured  crew  on  board  the  prize  have  been 
brought  up  by  habeas  corpus,  or  if  one  of  the  prize 
crew  had  killed  one  of  them,  have  been  tried  here  for 
murder  ?]  That  may  be  a  question.  A  Steam-tug 
may  be  so  employed  in  towing  a  Ship  of  War  to  action, 
as  to  constitute  naval  or  military  service,  but  that 
is  not  the  case  here  :  the  Tug  was  not  employed  to 
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(a)  Law  Rep.  8  P.  G.  331.  (b)  Law  Rep.  3  A.  &  E.  821 
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complete  the  capture,  as  that  was  final.  It  was  un- 
necessary to  take  the  prize  into  the  Country  of  tbe 
Captors :  Phillimore*s  Inter.  Law,  vol.  iii.,  s.  357, 
p.  460 ;  Twiss  on  the  Law  of  Nations,  vol.  ii., 
s.  186,  p.  369  :  The  Henrick  and  Maria  (a);  The 
Polka  (b).  The  Statute  under  which  these  proceed- 
ings are  taken  is  highly  penal,  and  must  be  strictly 
construed,  and,  therefore,  as  '^Steam-tug**  is  not 
mentioned,  the  Respondents  are  not  within  its  provi- 
sions. The  "  Lord  Brougham  "  was  ordered  off  by 
the  English  authorities,  and  the  Tug  towed  the  prize 
with  tbe  cognizance  of  the  British  authorities,  whk^h 
is  a  material  fact.  To  have  towed  the  Vessel  out 
of  British  waters  was  no  offence ;  then  how  can  the 
continuance  of  the  towage  to  Dunkirk  be  said  to  be 
a  "  naval  service  "  within  the  Act  ? 


20th  Feh., 
1872. 


The  Solicitor-General,  in  reply : — 

It  is  no  answer  to  the  right  of  the  Crown  to  for- 
feiture of  the  Tug,  that  her  Owners  did  not  intend 
to  violate  the  provisions  of  the  Foreign  Enlistment 
Act  of  1870,  of  which  Act  they  profess  to  have  been 
ignorant  when  they  entered  into  the  contract  to  tow. 
It  is  sufficient  to  justify  the  forfeiture  to  the  Crown 
under  that  Statute  that  thev  have  done  so. 

Their  Lordships  reserved  judgment,  which  was  now 
delivered  by 

The  Lord  Justice  Jakes  : — 

In  this  case  the  Crown  sought  the  condemnation 
of  the  Respondent's  Ship,  the  ^  Gauntlet,*^  for  a  vio- 


(a)  4  Bob.  4S. 


(b)  Spinka,  67. 
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ion  of  the  Foreign   Enlistment  Act.     The  learned        1871 

Ige  of  the   Court  of  Admiralty  found  that  there  Dxkm 

s  no  such  violation,  and  dismissed  the  petition  of  eluotv. 

)  Queen's  Proctor  with  costs.  "zt" 

The 

The  Crown,  by  the  present  appeal,  complains  of  '^Qaontltt" 
i  finding  and  dismissal ;  and  further,  that  if  the 
:ree  in  this  respect  were  well  founded,  the  Court  of 
Imiralty  had  no  jurisdiction  to  award  costs  against 
5  Crown. 

The  facts  of  the  case  are  not  in  dispute,  and  may 
briefly  summarized.  The  Respondents'  Steam- 
;,  under  an  agreement  with  the  French  Consul, 
ide  by  one  of  her  Owners  and  the  Master,  left  its 
cborage  near  the  Ht/de  Pier  to  go  to  a  Vessel  called 
5  " Lard  Brougham"  lying  a  few  miles  off  in 
itish  waters,  for  the  purpose  of  towing  her  across 
Dunkirk  Roads,  and  did  accordingly  so  tow  her. 
le  **Zord  Brougham  "  was,  and  was  (as  their  Lord- 
ips  have  no  doubt)  well  known  to  all  parties  con- 
rned,  to  be  a  German  Merchant-ship,  which  had 
sn  captured  by  a  French  cruiser,  and  then  was 
ench  prize  of  war.  She  had  on  board  a  French 
ficer  and  a  French  prize  crew,  with  some  of  the 
iginal  crew  as  Prisoners.  The  Crown  contends  that 
iding  an  English  Steam-tug  expressly  for  the  pur- 
se of  towiDg  a  prize  to  the  Captor's  waters  is  dis- 
tcbing  a  Ship  from  the  United  Kingdom  for  the 
rpose  of  taking  part  in  the  naval  service  of  the 
lligerent  Power,  and  is,  therefore,  within  the  words 
d  plain  meaning  of  the  prohibition. 
On  the  part  of  the  Respondents  it  is  urged  that, 
all  events,  there  was  no  conscious  violation  of  the 
N  ;  that  the  Ship  engaged  in  the  transaction  in  the 
dinary  course  of  business,  just  as  it  would  have. 


438 


CASES  BEFORE  THE  PBIVT  COUNCIL. 


1872. 


The 
**  Gauntlet" 


towed  any  other  Ship  across,  and  for  the  ordinary  re- 
muneration for  such  service ;  and  that,  in  truth,  the 
immediate  cause  of  the  hiring  of  the  Tug  was  the 
pressure  of  an  English  authority,  who  insisted  on  the 
prize  no  longer  remaining  in  British  waters.  The 
Solicitor-General,  on  behalf  of  the  Crown,  did  not 
contest  what  may  be  called  the  moral  innocence  of 
the  Respondents,  but  insisted — and  in  their  Lordships' 
opinion  unanswerably — that  parties  knowing  the  facts 
constituting  their  act  a  legal  offence  cannot  be  beard 
in  a  Court  of  Law  to  allege  that  they  were  ignorant 
of,  or  had  forgotten,  or,  what  is  more  probable  here, 
never  thought  of  the  law.  These  are  matters  for  the 
indulgent  consideration  of  the  Crown,  but  not  matters 
which  the  Court  of  Admiralty  or  this  Board  has  any 
jurisdiction  to  deal  with. 

It  was  much  pressed  in  the  Court  below,  and  again 
before  their  Lordships,  that  the  Statute  being  a  penal, 
or,  as  it  was  phrased,  a  highly  penal  one,  it  was  to 
be  construed  strictly.  It  appears  to  their  Lordships 
necessary  to  say  a  few  words  as  to  this  topic,  which 
is  so  often  pressed  in  argument.  No  doubt  all  penal 
Statutes  are  to  be  construed  strictly,  that  is  to  say, 
the  Court  must  see  that  the  thing  charged  as  an 
offence  is  within  the  plain  meaning  of  the  words  used, 
and  must  not  strain  the  words  on  any  notion  that 
there  has  been  a  slip,  that  there  has  been  a  casus 
omissus^  that  the  thing  is  so  clearly  within  the  mis- 
chief that  it  must  have  been  intended  to  be  included 
and  would  have  been  included  if  thought  of.  On  the 
other  hand,  the  person  charged  has  a  right  to  say  that 
the  thing  charged,  although  within  the  words,  is  not 
within  the  spirit  of  the  enactment.  But  where  the 
thing  is  brought  within  the  words  and  within  the  spirit, 
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bere  a  penal  enactment  is  to  be  construed,  like  any 
)ther  instrument,  according  to  the  fair  common-sense 
meaning  of  the  language  used,  and  the  Court  is  not 
to  find  or  make  any  doubt  or  ambiguity  in  the  tan- 
kage of  a  penal  Statute,  where  such  doubt  or  am- 
biguity would  clearly  not  be  found  or  made  in  the 
nme  language  in  any  other  instrument 

It  was  contended  in  the  Court  below,  but  without 
success,  that  the  words  in  the  prohibitory  clause  were 
to  be  restricted  by  the  words  in  the  definition  clauses, 
and  that  contention  has  been  repeated  here.  In  the 
Oourt  below  that  argument  was  used  in  support  of  a 
contention,  that  '*  Steam-tug ''  was  not  within  the 
definition.  Here,  in  support  of  the  contention,  that 
the  uses  are  limited  to  the  uses  specifically  mentioned 
in  the  definition.  The  words,  however  (as  was  pointed 
DQt  by  the  learned  Judge),  are  not  '*  shall  mean,**  but 
'* shall  include.''  In  some  of  the  clauses  in  the  same 
part  of  the  Act,  the  other  words  ''  shall  mean  "  are 
Q8ed,  and  in  the  other  clauses  in  which  the  words 
^ shall  include"  are  used,  the  most  absurd  con- 
sequences  would  follow  if  the  words  **  shall  include'' 
irere  construed  as  equivalent  to  **  shall  mean,"  e^., 
the  clause  as  to  what  shall  be  included  under  the 
vrords  ''United  Kingdom/'  Indeed,  as  to  this  par- 
ticular clause  itself,  consequences  no  less  absurd 
i^onld  follow  if  the  things  included  were  to  be  con- 
sidered as  an  exhaustive  enumeration,  and  so  as  to  be 
the  only  things  comprised.  Their  Lordships  have, 
therefore,  no  hesitation  in  concurring  with  the  learned 
fudge  that  the  words  in  the  definition  section  can 
Utve  no  effect  in  restricting  the  meaning  to  be  put  on 
he  words  of  the  prohibitory  section.     And  the  whole 
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^^^      question  is  really,  what  is  the  meaning  of  the  words 
in  that  section  '*  naval  service." 

In  the  Court  below  a  good  deal  of  the  argumeot 
appears  to  have  turned  on,  and  a  good  deal  of  the 
<<  Gauntlet."  judgment  deals  with,  the  question  as  to  how  far  it  is 
essential  to  the  legal  completion  of  a  Captor's  title 
by  formal  judicial  condemnation  that  the  prize  should 
bet  brought  infra  prcesidia  to  give  the  Prize  Court 
jurisdiction  to  pronounce  such  condemnation.  It 
does  not  appear  material  to  their  Lordships  to  con- 
sider that  question.  It  appears  to  have  been  con- 
sidered that  if  it  had  been  made  out  that  it  was  essen- 
tial, then  the  act  of  the  Steam-tug  in  going  to  tow 
the  prize  into  French  waters,  and  so  infra  prcmdia, 
would  be  an  act  done  in  the  naval  service  of  the 
Captor  Power. 

But  it  appears  to  have  been  overlooked  that  that 
IS  not  the  only  way  in  which,  nor  the  only  object  for 
which,  service  can  be  rendered  to  a  Belligerent  in  con- 
nection with  a  prize.  It  would  seem  to  be  quite  as 
important,  to  say  the  least,  to  complete  a  capture  de 
facto  by  lodging  it  in  a  place  of  safety,  as  to  complete 
it  de  jure  by  bringing  it  within  the  jurisdiction  of  the 
Captors'  Prize  Court. 

What  was  the  position  of  the  *'  Lord  Brougham^ 
when  the  Defendants'  Vessel  undertook  the  towing  of 
her  to  French  waters  P  She  had  (subject  to  the  pos- 
sibility of  escape  or  recapture)  ceased  to  be  a  German 
merchantman.  She  certainly  had  not  become  a 
French  merchantman.  She  was  in  the  actual  pos- 
session of  the  French  Government.  She  was  under 
the  command  of  a  French  naval  Officer,  with  a  crew 
of  Sailors  of  the  French  navy,  temporarily  detached 
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from  the  French  Ship  of  War  for  that  purpose.    The      2^ 
Officer  and  crew  were  still  part  of  the  Ship's  crew —        ^^^ 
entitled   to  share  in  any  fresh  prize  made    by  the      £i<ljott. 
latter — bound  to  share  any  prizes  which  they  them-        1^ 
selves  might  have  made,  as  they  lawfully  might,  of   **  Gauntlet" 
any  German  Ship  coming  in  their  way.     They  had  in 
our  Waters   the  right  of  a  French  Man-of-war,  as 
against  any  action  of  our  Municipal  law,  in  respect 
either  of  their  Prisoners  or  their  booty.     Their  Lord- 
ships agree,  therefore,  with  the  contention  on  the  part 
of  the  Crown,  that  it  is  impossible  to  distinguish  such 
a  Ship,  because  it  had  been  a  prize,  from  the  case  of 
a  tender,  or  a   pinnace,  detached   for  any  purpose 
from  a  Ship  of  War,  or  any  other  Vessel  taken  up  by 
or  for  the  belligerent  Power  in  the  course  of  its  naval 
operations. 

The  Counsel  of  the  Respondents  contended,  that 
*•  naval  service"  must  mean  service  in  or  directly 
connected  with  some  warlike  naval  operation.  In  their 
Lordships'  opinion,  the  detaching  a  prize  crew  after 
capture  to  take  charge  of  the  prize,  and  to  bring  it 
and  the  Prisoners  safely  home,  is  essentially  a  warlike 
naval  operation — as  much  and  as  important  a  warlike 
operation  as  the  chase  before  the  capture. 

Their  Lordships,  therefore,  have  no  doubt  that  send- 
ing an  English  Steam-tug  for  the  express  purpose  of 
taking  the  detached  prize  crew,  its  Prisoners  and 
booty,  speedily  and  safely  to  French  waters,  where  the 
Prisoners,  prize,  and  booty  would  be  taken  charge 
of  by  the  French  authorities,  and  the  prize  crew  set 
free  to  rejoin  and  strengthen  their  own  Ship,  was 
despatching  a  Ship  for  the  purpose  of  taking  part  in 
the  naval  service  of  the  Belligerent,  within  the  plain 
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1871       meaning,  the  words  and  the  spirit  of  the  Act  of  Par- 

Dtkb       liament. 
Elliott,         Their  Lordships  will,   therefore,  humbly   recom- 

•=r"        mend,  that  the  decision  of  the  Court  of  Admiralty 
<' Gauntlet"  be  reversed,  and  that,  in  lieu  thereof,  an  order  of 
condemnation  be  made  as  prayed  by  the   Queen's 
Proctor. 

On  the  subject  of  costs  it  is  no  longer  the  interest 
-of  the  Respondents  to  contest  the  proposition  of  the 
Solicitor-General,  who  admits  that  his  principle  is 
to  apply  as  well  against  as  in  favour  of  the  Crown, 
and  their  Lordships  have,  therefore,  not  had  the 
assistance  of  the  arguments  on  the  other  side,  which 
they  would  have  desired  to  hear  if  it  had  been  neces- 
sary to  pronounce  any  decision  on  the  point. 
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ON  APPEAL  FROM  THE  HIGH    COURT   OF 

ADMIRALTY,  IRELAND. 

William  Henry  Smith         -        -  Appellant; 

AND 

The  Bank  of  New  South  Wales    -  Respondents.* 

The  "  Staffordshire/* 

J.  HIS  was  an  appeal  from  the  decree  of  the  High   oth,ioth,  & 
Court  of  Admiralty  of  Ireland  (a),  in  a  suit  insti-        isTs!*  * 

•Present:— Sir    James  William  Colnle,  The  Lord    Justice  B^idonT^ 
Mellish,  Sir  Montague  Edward  Smith,  and  Sir  Bobert  Porrett  Ship  and 

(Jollier.  frei«H  ^^ 

Syen  by  the 
aster  for 
(a)  The  appeal  came  before  the  Judicial  Committee  in  pursuance  of  repairs  of  the 

the  Admiralty  Court  Act  (Ireland),  1867  (80th  &  31st  Vict.  c.  114),  Ship  (already 

subject  to 
a  mortgage), 
with  an  agreement  by  the  Bondholder,  the  Ship's  Agent,  that  if 
a  Bill  of  Exchange,  drawn  by  the  Master  upon  the  mortgagee,  should 
be  duly  honoured,  the  Bond  should  not  be  enforced.  The  Drawee  died 
before  the  Bill  was  presented,  and  neither  administration  nor  probate  of 
his  Will  had  been  taken  out,  when  the  holder  of  the  .Bill,  in  ignorance 
of  the  death  of  the  Drawee,  presented  the  Bill  for  acceptance.  Held, 
that  it  was  not  necessary,  in  order  to  entitle  the  Bondholder  to  enforce 
the  Bottomry  Bond,  that  there  should  haye  been  such  a  dishonour  of 
the  Bill  as  might  haye  been  necessary  to  giye  a  right  of  action  against 
a  Drawee  or  Indorsee  of  the  Bill,  and  it  was  sufficient  that  what  was  the 
reasonable  course,  for  the  purpose  of  getting  the  Bill  accepted  and  paid, 
should  haye  been  taken,  which,  haying  regard  to  the  circumstances  of 
the  case,  appeared  to  the  Judicial  Committee  to  be  established ;  and 
the  Bond  held  good. 

The  Bond  on  the  Ship  and  freight  was  made  absolute  on  the  arriyal 
of  the  Ship  at  Callao,  but  the  Bond  also  hypothecated  the  freight  to  be 
earned  by  the  Ship  from  that  place  to  any  other  port  or  ports : — Held, 
that  the  Bond  was  good  pro  tanto  as  to  the  Ship,  but  yoid  with  respect 
to  the  subsequent  freight  earned  in  the  yoyage  from  Callao  to  En^Umd» 

The  case  of  The  Jacob  (4  Rob.  245)  commented  on. 


444 


CASES  BEFORE  THE  PRIVT   COUNCIL. 


1872. 


Smith 


The 
"  Stafford- 
shire." 


tuted  by  the  Respondents,  to  enforce  payment  of  a 
Bottomry  Bond  for  £3,265,  executed  at  Melbourne 
The  Bank  of  ^y  Barrett,  the  Captain  of  the  Ship  "  Staffordshire," 
New^^th   on  the  Ship  and  freight. 

The  suit  was  defended  by  the  Appellant,  a 
Merchant  in  London,  the  Owner  of  42/64th8  of  the 
Vessel.  Captain  Barrett  was  the  Owner  of  the 
remaining  22/64ths.  The  Bond  was  executed  in 
favour  of  Messrs.  Dickson  ^  Williams^  Ship  Agents 
at  Melbourne^  who  afterwards  assigned  the  Bond  to  the 
Respondents.  The  Defendant  by  his  answer,  set  op 
as  a  defence  that  the  Bond  was  given  as  a  collateral 
security  only,  for  the  payment  of  certain  Bills  of 
Exchange  drawn  on  C.  Oumm,  of  the  City  of 
London,  the  Mortgagee  of  the  Ship ;  that  before  the 
Bills  were  presented  Oumm  died ;  and  the  answer 
alleged  that,  shortly  after  the  Bills  had  arrived  at 
maturity  the  Executors  of  Oumm  bad  tendered  the 
amount,  but  that  the  offer  of  payment  had  been 
refused.  The  Defendant  also  alleged ,  that  the 
amount  for  which  the  Bond  had  been  given  had  been 
raised  without  pressing  necessity,  and  without  com- 
munication with  the  Defendant  in  England. 

The  facts  were  as  follows  : — 

The  "  Staffordshire "  sailed  from  London  for 
Melbourne,  with  a  general  Cargo,  and  arrived  in 
Melbourne  on  the  4th  of  June,  1869.    The  Ship  was 

which,  hy  sect.  00,  abolishes  appeals  from  the  Conrt  of  Admiralty 
to  the  High  Court  of  Delegates  in  Ireland  ;  and  by  sect.  91  gives 
a  right  of  appeal  to  the  Court  of  appeal  in  Chancery  in  Ireland, 
and  thence  to  Her  Majesty  in  Council ;  or  in  the  first  instance, 
direct  to  Her  Majesty  in  Council.  Sect.  105  enacts,  that  the  pro- 
visions in  the  several  Acts  in  force  relating  to  the  appellate  juris- 
diction of  Her  Majesty's  Privy  Council  in  England,  are  to  extend 
and  apply  to  appeals  under  that  Act. 
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under  charter  to  proceed  from  Melbourne  to  Callao,        ^^72. 
and  there  to  load  a  cargo  of  Guano  for  the  United        Hmith 
Kingdom ;  but  the  charterparty  was  conditional  on  rp^^  -qI^j^  o, 
her  arriving  at  Callao  before  the  30th  of  September,    ^^^  ^^^''^ 
1 869.  ^"^* 

The  Ship  before  she  sailed  from  London  had  been 
mortgaged  by  her  Owners,  the  Appellant  and  Cap- 
tain JBarrett,  to  Oumm  ;  and  as  further  security  for 
the  advances  which  Gumm  had  made,  the  Owners, 
by  a  Letter,  assigned  to  Gumm  the  freight  and  earn* 
ings  of  the  Ship,  appointing  him  their  Attorney  to 
receive  the  freight  and  insurance  moneys,  and  con- 
stituted him  Ship's  husband  and  sole  Agent  for  the 
Ship  at  home  and  abroad. 

The  Ship  was  consigned  by  Crumm  to  Messrs. 
Dickson  Sf  Williams,  of  Melbourne,  as  Ship's  Agents 
or  Brokers  at  that  Port,  and  this  arrangement  was 
confirmed  by  the  Appellant. 

After  a  long  voyage,  in  which  the  Vessel  encoun- 
tered very  heavy  weather,  she  arrived  in  Melbourne 
in  June,  1869,  leaking  badly;  and  it  was  considered 
necessary  that  she  should  go  into  dock  and  be  put  on 
a  patent  slip,  to  ascertain  where  she  was  leaking  and 
for  repairs.  The  Captain  did  not  know,  and  could 
not  have  ascertained,  what  repairs  would  be  required 
until  she  had  been  put  on  the  slip ;  but  he  believed 
that  thev  would  not  be  of  an  extensive  character,  and 
that  the  freight  in  his  hands,  which  amounted  to 
over  £2,000,  would  be  more  than  sufficient  to  pay  for 
all  necessary  disbursements. 

The  Ship  was  unable  to  get  on  the  slip  until  some 
days  after  the  16th  of  Juh/,  which  was  the  English 
mail  day;  it  was  then  found  that  she  required 
extensive  repairs,  and  to  be  caulked,  metalled,  and 
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^^^^'^      refastened.     The  repairs  were  done  under  the  super- 

Smith       vision   of  the   Surveyors  of  the  Chamber  of  Com- 

The  Bank  or  merce,  and  the  Vessel  left  the  slip  about  the  12th  of 

New  Sooth    ^^^^^ 

By  the  next  mail,  on  the  13th  of  August,  the 
Captain  wrote  to  the  Appellant,  and  also  to  Chimmy 
informing  them  of  the  nature  of  the  repairs  which 
bad  been  found  to  be  necessary,  and  of  the  probable 
cost,  being  about  £3,000,  and  stating  to  the  Appellant 
that  he  did  not  know  how  the  money  which  would  be 
necessary  to  pay  for  the  repairs  and  other  disburse- 
ments of  the  Vessel  was  to  be  raised.  No  reply  to 
these  Letters  could  have  been  received  for  upwards 
of  four  months. 

The  exact  cost  of  the  repairs  was  not  known 
until  the  24th  of  August,  when  the  Shipwrights'  Bill 
was  sent  in.  The  amount  of  the  repairs  alone  was 
£3,007.  13«.  Id.i  and  there  were  other  disbursements 
necessary  before  the  Vessel  could  be  sent  to  Sea.  At 
that  time  a  reply  to  a  communication  from  Melbourne 
to  England  could  not  have  been  received  much  before 
December^  even  if  such  communication  and  such  reply 
had  been  forwarded  between  Point  de  Galle  and 
England  by  Telegram.  There  was  no  telegraphic 
communication  between  Australia  and  Point  de  GaUe, 
and  the  mail  between  those  places  ran  once  a  month 
only. 

The  Captain  then  applied  to  the  Ship  Agents, 
Messrs.  Dickson  ^  Williams,  to  advance  the  amouat 
required,  over  and  above  the  freight  he  had  in  hand. 
That  Firm  refused  at  first,  but  upon  the  Shipwright 
threatening  to  arrest  the  Ship  and  sell  her,  they 
agreed  to  advance  the  money  upon  a  Bottomry  Bond 
of  the  Ship  and  freight. 
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Ovmm  bad  transacted  business  with  Messrs.  Dickson      .  ^^^^  ^ 
Sf  Williams  for  many  years,  and  it  appeared  that  in       Smith 
order  to  serve  him   Mr.  Dickson  suggested  to  the  Ths  Bank  or 
Captain  (after  it  had  been  agreed  that  a  Bottomry       walm. 
Bond  should  be  given)  that  he  would  take   the  Cap- 
tain's draft  on   Gumm  for  the  amount  of  the  Bond 
without  premium,  charging  simply  the  usual  commis- 
sion, and  that  if  the  draft  was  duly  honoured  instruc- 
tions should  be  given  that  the  Bond  should  not  be 
enforced.    To  this  the  Captain  agreed,  and  upon  those 
terms  a  Bottomry  Bond  was  executed  on  the  7th  of 
September,  1870,  for  the  sum  of  £3,265.    The  Bond 
was  on  the  Ship  and  freight,  to  be  earned  on  her  in- 
tended voyage  from  Melbourne  to  Ccdlao^  and  from 
thence  to  any  other  port  or  ports ;  and  it  was  stipu- 
lated that  the  Bond  was  to  be  absolute  seven  days 
after  her  arrival  at  Callao. 

Before  the  Vessel  sailed  the  Ship's  accounts  were 
made  out,  and  the  Captain  drew  a  Bill,  at  ten  days' 
sight,  on  Gumm,  in  favour  of  Messrs.  Dickson  4* 
Williams,  for  the  amount  due  to  them,  viz.  £3,586. 
10«.  Id.  Afterwards  the  Captain  drew  another  Bill 
for  £19.  Ts.  5d.,  the  amount  of  some  small  accounts 
which  he  required  to  pay.  These  Bills  were  negotiated 
by  Dickson  4*  WilliamSf  with  the  Bank  of  New  South 
Wales  in  Melbourne,  and  the  Bond  was  assigned  to 
the  Bank  as  security. 

It  was  arranged  between  Messsrs.  Dickson  ^ 
Williams  and  the  Bank,  with  the  knowledge  and  con- 
sent of  the  Captain,  that  the  Bond  should  be  sent  to 
Messrs.  CHhbs,  the  Agents  of  Messrs.  Dickson  4* 
Williams  at  Callao,  with  instructions  to  take  the  direc- 
tions of  the  ^anA;  of  New  South  Wales  in  London 
(by  whom  the  Bills  would  be  presented)  as  to  enforcing 
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1^1^'  the  Bond.  The  **  Staffordshire  ^  was  expected  to 
Smith  arrive  at  CaUao  before  the  Bills  reached  London^  and 
Ths  Bank  or  it  was,  therefore,  necessary  that  directions  should  be 
^'w-^!^  sent  out  to  Callao  by  the  first  mail  after  the  presen- 
tation of  the  Bills  in  London,  in  order  that  Messrs. 
Oibbs  might  know,  whether  or  not  they  were  to 
arrest  the  Vessel  under  the  Bond.  These  arrange- 
ments were  communicated  by  Letter  from  Dicison 
Sf  Williams  to  Oumm. 

The  Ship  sailed  from  Melbourne  to  Callao  on  the 
11th  of  September,  1869.  Mr.  Dickson  left  MeL 
bourne  on  the  next  day,  and  arrived  in  London  on 
the  30th  of  October,  1869. 

The  drafts  reached  the  Respondents'  Bank  in  London 
on  the  1st  of  November,  1869,  and  were  presented  at 
Gummas  office  for  acceptance  on  the  same  day,  but 
they  were  returned  to  the  Manager  of  the  Respon* 
dents'  Bank,  with  the  message  that  they  could  not  be 
Accepted,  as  Oumm  was  dead.  The  death  of  Qumm 
had  taken  place  on  the  preceding  12th  of  October, 
and  as  his  Executors  had  refused  to  act,  no  probate 
of  his  Will  or  Letters  of  administration  of  bis 
estate  had  been  granted. 

On  the  same  day  Mr.  Currie,  the  Secretary  of  the 
Respondents'  Bank,  called  at  Gummas  office  and  saw 
a  Mr.  Ford,  who  had  for  many  years  acted  as  Manager 
of  Gummas  business,  and  was  then  acting  for  tbe 
Gentlemen  whom  Grumm  had  named  as  his  Executors. 
Ford  then  refused  to  accept  the  Bills. 

The  Bills  were  again  presented  through  a  Notary 
on  the  same  day,  and  returned  marked  '*  No  advice/' 
and  were  then  formally  protested. 

The  next  niail  to  Callao  was  on  the  6th  of  Novem- 
ber, and  by  it  the  Bank  of  New  South  Wales  advised 
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Messrs.  Cribbs  of  the  dishonour  of  the  Bills  and  in-      J^J^ 
structed  them  to  enforce  the  Bottomry  Bond.  Smith 

The  mail  to  Melbourne  went  on  the  5tb  of  Novem^  rp„  bIhk 
ber^  and  by  it  the  protest  of  the  Bills  was  sent  out, 
and  notice  was  given  to  the  Bank  at  Melbourne  that 
the  Bills  had  been  dishonoured. 

The  **  Staffordshire ''  arrived  at  CallaOy  and  loaded 
under  her  original  charterparty,  and  she  secured  a 
freight  above  tbe  then  current  rate ;  she  sailed  from 
Callao  on  the  25ih  of  January,  1870,  before  the 
Messrs.  Gibbs  were  able  to  enforce  the  Bond,  and 
arrived  at  Queenstown^  in  Ireland^  where  she  was 
arrested  by  the  Bondholders  on  the  13th  of  Jvly,  1870. 

On  tbe  28th  of  April,  1871,  the  suit  came  on  for 
bearing  in  the  Court  below,  and  the  Judge  (Mr.  Jus- 
tice TWm^tu/),  in  an  elaborate  judgment,  pronounced 
for  tbe  validity  of  the  Bottomry  Bond,  referring  it  to 
the  Registrar  to  take  an  account,  and  ascertain  the 
sum  due  on  account  of  the  Bond. 

Tbe  present  appeal  from  this  decree  was  brought 
direct  (a)  to  Her  Majesty  in  Council. 

Sir  Oeorge  Honyman,  Q.C.,  and  Mr.  A.  Cohen^ 
for  the  Appellant, 

Contended,  that  no  attempt  was  made  to  procure 
tbe  money,  which  was  absolutely  necessary  to  enable 
the  Ship  to  leave  Melbourne^  on  the  credit  of 
Chumm,  or  the  Appellant;  that  no  communication 
was  made  to  Gumm  or  the  Appellant,  leading  to  the 
inference  that  it  would  be  necessary  to  hypothecate, 
and  no  opportunity  had  been  given  to  either  of  them 
of  supplying  Messrs.  Dickson  Sf    Williams  with  the 

requisite  credit  or  funds,  as  they  would  have  done ; 

(a)  See  Foot  note,  anU^  pp.  44S-4. 
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1872.       that  the  fact  that  no  advertisemeDts  for  tenders  were 

published  at  Melbourne,  applied  with  especial  force 

ThbbIiik  or  ^o  ^^6  position  oY  the  Appellant,  on  the  ground,  that 

Messrs.  Dickson  4*  Williams  were  Ship  Agents  for  the 
Ship,  and  aware  of  the  mercantile  position  of  Qumm 
as  Mortgagee;  that  Messrs.  Dickson  4*  WiUiams, 
as  Agents  for  the  Ship,  ought  to  have  been  cognizant 
of  the  amount  which  was  being  expended  on  the 
repairs  of  the  Vessel ;  and  that  the  terms  of  the 
Bond,  the  items  for  which  the  same  was  given,  and 
the  maritime  premium  thereby  made  payable,  were 
such  as  to  make  the  Bond,  under  the  circumstances, 
void  against  Messrs.  Dickson  4*  Williams^  as  Agents 
for  the  Ship,  and  against  the  Respondents,  who  had 
no  better  title.  They  contended,  further,  that  the 
Bottomry  Bond  was  void  by  reason  of  Messrs.  Dick- 
son  4*  fVilliams  having  taken  the  Bills  drawn  by 
Captain  Barrett  on  Chumm^  or  had  become  void  or 
incapable  of  being  put  into  suit  by  reason  of  Messrs. 
Dickson  4*  Williams  having  negotiated  the  Bills,  and 
that  the  agreement  and  condition  upon  which  the 
Bond  was  given  had  been  violated  by  Messrs.  Dick- 
son  Sf  Williams  and  the  Respondents.  That  the 
Bills  were  never  duly  presented  nor  dishonoured; 
referring  to  Van  Wart  v.  Woolley  (a) ;  The  Hero 
(J);  Byles  on  Bills,  pp.  183,  203  ;  Chitty  on  Bills, 
p.  246  [10th  Ed.]  ;  Bayley  on  Bills,  p.  219  [5th  Ed.]; 
Story  on  Bills  of  Exchange,  ^  372  ;  and  submitted, 
that  before  the  maturity  of  the  Bills  the  amount  of 
the  Bills  was  offered  to  the  Respondents,  who  refused 
to  accept  the  same,  except  on  the  fulfilment  of  con- 
ditions which  they  had  no  right  to  impose ;  that  the 
Respondents,  who  had  no  better  title  than  Messrs. 
Dickson  Sf  Williams,  acted  unjustly  and  inequitably  in 

(a)  3  B.  ft  0.  439.  {h)  d  Dod.  144. 
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giving  directions  that  the  Bond  should  be  enforced^  i^^^^ 

and  by  refusing  to  revoke  those  directions  when  the  Smith 

amount  of  the  Bills  was  offered  to  them ;  and,  lastly,  ij^^^  ^^^  ^^ 

they  insisted,  that  the  Bond  could  not  attach  on  the  ^^  8<>^™ 

freight  which  was  subsequently  earned  after  the  Bond  — — 

became  absolute.     They  cited  the  following  authori-  «8taffozd- 

ties : — Parsons  on  Shipping,  B.  I.,  ch.  6,  s.  8,  and  the  •Ww." 
authorities  there  referred  to ;  The  Kamak  (a) ;  The 
Panama  (6) ;  The  Prince  of  Sase-Cobourg  {c). 

Mr.  Butt  Q.C.,  and  Mr.  J.  C.  Mathew,  for  the 
Respondents, 

Insisted,  that  the  judgment  of  the  Court  of  Admi- 
ralty of  Ireland  was  right,  as  the  Bottomry  Bond 
was  shown  to  have  been  the  primary,  and  not  a 
collateral,  security ;  that  the  arrangement  as  to  the 
Bills  formed  no  part  of  the  contract  upon  which  the 
money  was  agreed  to  be  advanced,  and  could  not  con- 
trol the  Bond  ;  and  that  even  if  it  were  the  duty  of 
the  holders  of  the  Bills  to  have  the  Bills  duly  pre- 
sented before  the  Bond  could  be  enforced,  that  condi- 
tion had  been  complied  with.  That  the  Bottomry 
Bond  was  a  valid  Bond,  and  it  was  not  reasonably 
practical  for  the  Captain  to  have  communicated  with 
the  Appellant ;  and  that  the  judgment  of  the  High 
Court  of  Admiralty  of  Ireland  was  fully  supported 
by  the  evidence.  They  referred  to  and  relied  on  the 
following  cases :  The  Ariadne  {d) ;  Stainbank  v. 
Penning  {e) ;   Stainbank  v.  Shepard  (/) ;   The  Lord 

(a)  6  Moore's  P.  G.  Gases  (N.S.),  136 ;  S.  C.  Law  Bep.52  P.  0. 
505. 

(b)  6  Moore's  P.  G.  Cases  (N.S.),484 ;  S.  G.  Law  Bep.  8  P.  G. 
199. 

(c)  8  Moore's  P.  G.  Cases,  I.        (d)  1  W.  Rob.  411. 
(«)  11  C.  B.  51.  (/)  18  C.  B.  418-441. 
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Cochrane  (a);    The  Tartar  (i);  The  HurOcUff  {e) 
The  Jacob  (d) ;  Parsons  on  Shipping,  B.  I.,  p.  163. 

Their  Lordships'  judgment  was  pronounced  by 
The  Lord  Justice  Mellish  :— 

This  is  an  appeal  from  a  decree  of  the  Court  ol 
Admiralty  in  Ireland^  in  favour  of  a  Bottomry  fiood. 
There  is  a  very  elaborate  judgment  of  the  learned 
Judge  of  the  Court  below,  and  their  Lordships  do 
not  think  it  necessary  to  go  minutely  into  the  facts  of 
the  case,  as  far  as  regards  those  parts  of  the  case  ia 
which  they  thoroughly  agree  with  that  learned  Judge. 

The  general  facts  were,  that  the  '*  Staffordshire!' 
which  was  the  Ship  bound  by  the  Bottomry  Bond, 
had  been  previously  mortgaged  to  Gummy  and  the 
freight  to  be  earned  on  the  voyage  to  Melbourne  and 
round  from  Melbourne  to  CaUao  and  back,  taking  a 
cargo  of  Guano  from  the  Chinchas  to  England^  had 
also  been  pledged  by  a  Letter  from  the  Owners  to 
Gummy  and  Gumm  was  to  have  the  appointment  of 
the  different  persons  to  whom  the  Ship  was  to  be 
consigned,  the  Ship  Agents,  so  that  he  might  have  a 
control  over  the  freight.  He  consigned  the  Ship  to 
Messrs.  Dickson  8f  Williams  of  Melbourne.  The  part- 
owner.  Smithy  the  Appellant  (Barrett y  the  Captain, 
being  also  a  part  Owner),  wrote  confirming  that 
appointment,  but  as  there  was  a  considerable  sum, 
more  than  £2,000,  to  be  received  at  Melbourne  for 
the  freight  on  the  outward  voyage,  it  was*evidently 
anticipated  at  first  by  all  parties  that  that  sum  woald 
be  suflScient  to  pay  the  disbursements  in  MelbouW' 


(a)  2  W.Rob.  835. 

(c)  d  Uagg.  Ad.  Rep.  281. 


(6)  1  Hagg.  Ad.  Rep.  I. 
{d)  4  Rob.  245. 
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The  Ship  having  encountered  bad  weather,   on  its        ^^^ 
arrival  at  Melbourne  wanted  some  repairs,  and  the       Smith 
repairs  were  commenced ;  but  in  the  Letters  which  j^,  3^^^  ^, 
were  first  written  it  appeared   clearly  to  have  been   ^^  Soura 
anticipated  that  the  freight  would  have  been  sufficient        i— ^ 
for  the  payment  of  the  cost  of  the   repairs.     The    «stafFo^- 
repairs,   therefore,   proceeded,  and    in   Atigust  the       •Ww-" 
parties  were  informed  that  a  considerably  larger  sum 
was  being  expended  than  was  anticipated,  namely, 
£2,000.     Even  at  the  time  when  they  wrote  by  the 
mail  in  August  they  do  not  appear  to  have  made  up 
their  minds  that  any  Bottomry  Bond  was  necessary  ; 
but  when  the  repairs  of  the  Ship  were  finished  at  the 
beginning  of  September^  and  they  found  that  they 
amounted  to  upwards  of  £3,000,  then  the  Ship  Agents 
said  that  they  could  not  pay  that  large  sum,  which 
the  persons  who  had  repaired  the  Ship  were  entitled 
to  receive,  and  in  respect  of  which  they  threatened 
to  put  the  Ship  into  the  Court  of  Admiralty,  unless 
they  got  a  security  on  bottomry,  and  on  that  this 
the  Bottomry  Bond  was  given. 

The  first  question  to  be  considered  is,  whether  the 
Bottomry  Bond  was  generally  good  with  reference  to 
the  rules  which  are  well  established  in  the  Courts 
respecting  Bottomry  Bonds.  First  it  was  said,  that 
it  was  not  sufficiently  proved  that  it  was  given  for 
necessaries ;  that  a  large  sum  appeared  to  have  been 
expended  in  repairing  the  Ship.  It  was  also  said  that 
the  Ship  had  been  entirely  rebuilt,  and  that  there 
could  only  be  expended  on  Bottomry  a  sufficient  sum 
for  the  repairs  that  were  necessary  for  the  particular 
voyage.  When  it  is  considered  that  the  Ship  was 
to  go  to  CallaOi  and  then  to  the  Chincha  Islands^  and 
take   a  Cargo  of  Guano  for  England^   which  is  no- 
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1872.       toriously  one  of  the  heaviest  Cargoes  that  can  be  ob- 

Smith      tained  and  carried  by  a  Ship,  it  is  very  difficult  to 

Thb  Bakk  Of  suppose  that  more  repairs  could  have  been  effected 

^■J  South   than  what  would  be  necessary  for  the  purpose  of  such 

Wales* 

a  voyage. 

<'Btaffi>rd-  ^^^  however  that  might  be,  it  is  clear  that  averylarge 
"^^^•''  portion,  if  not  the  whole  of  the  sum  advanced  most 
have  been  for  necessary  repairs.  The  question  of 
amount  is  to  be  referred  to  the  Registrar,  and,  there- 
fore, it  is  clear  the  Bond  cannot  be  held  bad,  because 
it  was  not  taken  for  necessary  expenses. 

It  is  next  said,  that  there  was  not  sufficient  evidence 
that  the  money  could  not  have  been  borrowed  on  the 
personal  credit  either  of  Cfumm,  or  the  in  part  Ship- 
owner Smith,  and  that  there  was  not  sufficient 
evidence  that  the  Master  attempted  to  borrow  money 
on  their  personal  credit.  The  answer  to  that  appears 
to  be,  that  there  was  no  power  in  anybody  to  pledge 
the  personal  credit  of  Chimm.  He  was  not  the 
Owner,  only  the  Mortgagee  of  the  Ship.  He  had, 
no  doubt,  put  the  Ship  into  the  hands  of  Dickson  tf 
Williams^  the  Ship  Agents,  but  it  appears  very  doubt- 
ful, whether  his  credit  could  have  been  pledged  even 
to  them,  and  certainly  there  is  no  evidence  that  he 
gave  Dickson  Sf  WiUiams  any  authority  to  borrow 
money  on  his  credit  from  anybody  else.  Therefore, 
it  is  wholly  immaterial  that  Gutnm  was  a  person  in 
good  credit,  because  money  could  not  be  borrowed 
on  his  credit. 

As  respects  the  Appellant,  Smithy  the  Ship-owneri 
there  is  not  the  slightest  reason  to  suppose  that  he 
was  a  person  in  any  credit  at  Melbourne,  and  it  really 
appears  to  their  Lordships  it  would  have  been  per- 
fectly idle  to  advertise  for  anybody  to  lend  money  on 
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his  personal  credit,  because  it  was  plain  that  nobody     ^^JfJ^ 
would  lend  money  on  such  credit.  Smith 

It  was  next  said,  that  the  Master  ought  to  have  xbb  Bank  or 
communicated  to  Gumm  and  Smith  in  England^  be-  ^^^^*^ 
fore  he  borrowed  the  money  on  Bottomry.  The 
answer  to  that  appears  to  be,  that  there  was  really  no 
opportunity  of  doing  it.  They  did  not  know  cer- 
tainly before  the  mail  went  out  in  August  that  it 
would  be  necessary  to  borrow  money  on  Bottomry, 
and  it  appears  very  doubtful,  whether  they  really  knew 
it  then,  and  whether  they  fairly  knew  it  before  Sep^ 
tember.  But  even  if  it  be  assumed  that  they  knew 
it  in  August^  there  was  no  direct  communication  by 
telegraph.  The  message  would  have  had  to  be  sent 
to  Point  de  Galle  by  Steamer,  and  by  Telegraph  from 
Point  de  Qalle  to  England.  Sending  in  that  doubt- 
ful  way,  first  writing  a  Letter  to  the  parties  to  frame 
the  telegram  at  Point  de  GaUe,  and  then  to  send  it 
by  Telegraph,  it  would  have  been  very  difficult  to  give 
any  thorough  account  of  the  state  of  things ;  and 
even  if  it  could  be  done,  it  would  have  taken  cer* 
tainly  more  than  two,  and  probably  full  three  months 
before  the  answer  could  have  been  got  back. 

Under  these  circumstances  it  appears  to  their  Lord- 
ships, that  it  was  not  necessary  ;  it  would  have  been, 
in  fact,  very  unadvisable,  to  have  kept  the  Ship  at 
Melbourne  all  that  time,  more  particularly  as  the  Cap- 
tain himself  was  a  part  Owner,  and,  therefore,  quite 
as  able  to  judge  as  Smith  was,  what  was  desirable  to 
be  done ;  and  more  particularly  also  it  is  to  be  taken 
into  account  that,  after  all,  the  parties  were  not 
pledged  to  the  Bottomry  Bond  because  a  Bill  was 
drawn  on  Gumm,  and,  which  is  very  material  in 
another  part  of  the  case,  and  it  was  agreed  at  the 
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^2^^      tiraiB  when  the  Bottomry  Bond  was  given,  that  if  that 
Smith       Bill  was  accepted  and  paid  when  it  became  due,  thea 
Thb  Bank  or  ^^^  Bottomry  Bond  was  not  to  be  enforced. 
^  Wi^'"       But  then  it  was  urged  very  strongly  by  Mr.  Colm 

that  the  Law  looks  with  great    suspicion    upon  a 

<*  Stafford-  Bottomry  Bond  given  in  favour  of  the  Ship's  Agents, 
•*^™'''  and  that  on  that  account,  even  although  this  might 
have  been  good  if  it  had  been  given  to  some  other 
person,  it  was  not  good  considering  it  was  given  to 
the  Ship's  Agents ;  and  some  passages  were  cited 
from  Lord  StotvelTs  judgment  in  the  case  of  The 
Hero  {a),  in  which  he  says  with  respect  to  an  Agent, 
**  Cases  may  possibly  arise  in  which  an  Agent  may  be 
justified  in  so  doing.  It  can  be  no  part  of  his  dutf 
to  advance  money  without  a  fair  expectation  of  beio^ 
reimbursed,  and  if  he  finds  it  unsafe  to  extend  credit 
to  his  Employers  beyond  certain  reasonable  limits,  he 
may  then  surely  be  at  liberty  to  hold  hard,  and  to 
say,  *  I  give  up  the  character  of  Agent/  and,  as  any. 
other  Merchant  might,  to  lend  his  money  upon  Bond 
to  secure  its  payment,  with  maritime  interest.  If  io 
such  a  case  he  gives  fair  notice  that  he  will  not  make 
any  further  advances  as  Agent,  and  affords  the 
Master  an  opportunity  of  trying  to  get  money  else- 
where, and  the  Master  is  unable  to  do  so,  but  ifl 
obliged- to  come  back  to  him  for  a  supply,  then,  he  is 
fairly  at  liberty,  like  any  other  Merchant,  to  advance 
the  money  on  a  security  that  is  more  satisfactory  to 
himself.'* 

It  appears  to  their  Lordships,  that  practically  the 
Ship  Agents  in  this  case  did  really  act  and  do  every- 
thing  that  they  were  required  to  do  as  laid  down  by 
Lord  Stowelly  because  they  did  give  fair  notice  to  the 

(a)  2  Dod.  144. 
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Master  that  they  would  not  make   any  further   ad-       ^^ 
vance.     They  told  the  Master,  "  This  Bill  is  so  very       Smith 
large  that  we  shall  not  be  able  ourselves  to  advance  thb  Rank  of 
the  money  to  pay  it ;"  and  they  did  give  the  Master   ^"JJ.  Sobtth 

the  opportunity  of  borrowing  money  elsewhere,  which        

does  not  appear  to  mean,  as  was  argued,  to  borrow    Mg^^^id- 
money  upon   Bottomry  elsewhere,    but    to    borrow       rf^i^.'* 
money    elsewhere    on    the    personal    credit    of  the 
Owners. 

It  is  perfectly  plain  that  the  Master  could  not 
borrow  money  on  the  personal  credit  of  the  Owners. 
Then  he  comes  back  to  the  Ship  Agents.  The  reason 
why  the  Law  looks  with  suspicion  on  money  advanced 
by  the  Agent  is,  that  the  Agent  to  some  extent,  at 
any  rate  in  most  cases,  agrees  that  he  will  make  some 
advances  on  the  personal  credit  of  the  Shipowner. 
The  Shipowner  in  ordinary  cases  has  put  the  Ship 
into  his  hands  and  he  is  dealing  with  him ;  but  in  the 
present  case  it  would  be  very  difficult  to  say  that  the 
Agents,  Messrs.  Dickson  8f  Williams,  at  Melbourne, 
agreed  to  advance  one  farthing  on  the  credit  of  Smith, 
the  Shipowner,  the  Ship  really  being  put  into  their 
hands  by  Ghimm,  the  Mortgagee.  They  would  have 
been  quite  willing  apparently  to  advance  money  on 
the  credit  of  the  Mortgagee,  Gumm,  but  then  it  was 
doubtful  whether  Oumm's  credit  was  really  pledged. 
As  to  Smithy  they  looked  upon  him  as  a  person  of  no 
credit,  and  never  intended  or  held  out  the  least  in  the 
world  that  they  would  advance  money  to  him. 

It  appears  to  their  Lordships  that,  under  these  cir- 
cumstances, it  was  a  perfectly  fair  transaction  for  them 
to  say  to  the  Master  ''You  must  give  us  a  Bottomry 
Bond  ;  but  you  shall  draw  a  Bill  on  Oumm^  who  is  a 
person  in  good  credit,  and  who  has  put  the  Ship  into 

1  I  2 
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.  ^^J^' .     our  hands,  and  who  may  be  desirous  to  prevent  the 

Smith       Bottomry  premium  being  incurred,  and  so  his  security 

Thb  Bank  or  on  the  Ship  being  lessened ;  he  may  prefer  to  pay 

^"walwJ**    t^^^s®    expenses    rather    than    to   have  his  security 

lessened  by  the  Bottomry  Bond  being  enforced  against 

the  Ship.     Still  draw  a  Bill  on  him,  and  if  he  pays 

that   Bill   well  and   good ;   then    there   will  be  no 

Bottomry.** 

It  appears  to  their  Lordships  that,  under  the  cir- 
cumstances, that  was  a  perfectly  fair  mode  of  dealing 
on  the  part  of  the  Ship  Agents,  and  that  it  would  be 
wrong  to  hold  that  the  Bottomry  Bond  was  bad  on  the 
ground  that  it  was  given  to  the  Mortgagee's  Agents. 

Neither  does  it  appear  that  there  was  the  least 
reason  to  suppose  that  anybody  else  would  bave  ad* 
vanced  money  on  Bottomry  on  the  same  conditions. 
Other  parties  very  likely  might  have  been  found  to 
advance  money  on  Bottomry  for  the  voyage.  They 
would  have  expected  to  have  obtained  their  Bottomry 
premium,  at  all  events  if  the  Ship  arrived,  and  it  is 
not  likely  that  anybody  else  would  have  been  content 
to  draw  a  Bill  on  Gumm  and  take  the  chance  of  that 
being  paid,  and  say,  if  that  is  paid,  then  the  Bottomry 
Bond  is  not  to  be  enforced. 

Therefore,  on  this  part  of  the  case,  their  Lordships 
agree  with  the  judgment  of  the  learned  Judge  in  the 
Court  below,  that  the  Bottomry  Bond  is  perfectly 
valid. 

The  next,  and  a  very  important  part  of  the  case  is 
this  : — It  is  said  that  the  Bill  of  Exchange  was  never 
properly  presented,  and  never  properly  dishonoured, 
and  that  the  Court  of  Admiralty  in  Ireland,  as  a  Court 
of  Equity,  ought  to  have  prevented  the  Bond  being 
enforced,  and  ought  to  have  decreed  that  all  that  the 
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parties  were  entitled   to  was  to   have  the    Bill  of 
Exchange  paid. 


The  circamstances  on  that  part  of  the  case  were  the  Bank  or 


Kbw  South 
Wales. 


these  : — ^The  Bill  on  Oumm  was  drawn  at  ten  days' 
sight,  and  there  appears  to  have  been  a  reason  why  it 
was  drawn  on  a  few  days'  sight,  and  why  it  was  im- 
portant that  it  should  be  accepted  immediately, 
namely,  that  it  was  known  that  the  voyage  to  Callao 
would  probably  not  last  very  much  longer  than  the 
time  it  would  take  for  the  Bill  to  arrive  in  England^ 
and  that  if  the  Ship  was  to  be  seized  and  the  Bot- 
tomry Bond  was  to  be  enforced  at  Caliao,  there  would 
be  very  little  time  left  after  the  Bill  arrived,  before  it 
would  be  necessary  to  send  out  orders  from  England 
to  sieze  the  Ship  at  Callao. 

The  Bill  arrived  in  England  on  the  1st  of  November^ 
and,  unfortunately,  Cfumm  bad  died  some  weeks  before, 
which  has  caused  the  whole  difficulty  in  this  part  of 
the  case.  The  Bill  had  been  sold  to  a  Bank  in  Mel* 
bourne^  and  the  Bottomry  Bond  had  been  also 
deposited  with  the  Bank  as  a  security  for  the  payment 
of  the  Bill,  and  the  Bill  with  the  Bond  had  been  sent 
over  to  the  Bank's  Agents  in  London.  The  Bill  was 
sent  to  Gumm's  office  to  be  presented  in  the  ordinary 
way,  Curriej  the  Manager  of  the  Bank,  not  being 
aware  that  Gumm  was  dead.  When  the  person  sent 
comes  there,  he  finds  Fordy  who  had  been  the  Manager 
of  the  business  during  Gumms  lifetime.  Gumm  had 
been  for  some  time  apparently  con6ned  to  his  bed,  and 
Ford  bad  had  the  entire  management  of  his  business, 
and  Ford  is  found  tliere.  The  evidence  of  the  different 
Witnesses  do  not  very  accurately  agree  as  to  what 
look  place.  At  any  rate,  Ford  would  not  accept  the 
Bill,  but  he  was  the  person  who  first  gave  information 
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1372.       that  Gumm  was  dead,  and  that  he  had  left  Executors. 

Smith      The   holder  of  the  Bill  came  a  second  time,  and  a 

Thb  Bank  of  tl^^^d  time,  and  Currie  went  himself,  and  then  notice 

New  South  ^^g  given  that  one  of  the  Executors  was  abroad.     He 

does  not  appear  to  have  been  told  who  the  other  Ex- 

"Stafford-     ccutor  was,    neither  did   Currie  inquire.     The  Bill 

Bhire.*'  certainly  was  not  accepted,  and  Ford  says  that  he  had 
no  authority  to  accept,  and  he  says  he  did  not  lead 
them  to  believe  that  he  dishonoured  the  Bill  on  the 
part  of  the  Executors.  Their  Lordships  cannot  help 
thinking  that  there  must  have  been  an  impressioo 
given  to  Currie  that  Ford  did  profess  to  act  for  the 
Executors,  and  did  tell  him  that  the  Bill  would  not 
be  accepted.  He  told  them  on  one  of  the  occasionB 
that  he  repudiated  the  transaction  altogether,  and 
thought  the  Bottomry  Bond  was  altogether  invalid. 
This  having  taken  place,  a  Notary  is  sent.  The 
Notary  appears  not  to  have  been  told  that  Otmm 
was  dead,  and,  therefore,  he  merely  presented  the 
Bill  and  caused  it  to  be  protested  in  the  ordinary 
way.  Hallett,  one  of  the  persons  who  had  been 
named  in  the  Will  of  Ovmm  as  Executor,  was  living 
in  London^  and  Ford  communicated  with  him ;  there- 
fore, Halleit  certainly  had  information  that  this  Bill 
had  been  presented.  He  referred  them  to  the 
Solicitors  who  had  acted  for  Gumm^  and  were  ap- 
parently acting  for  the  Executors.  What  precisely 
passed  with  the  Solicitors  does  not  appear,  but  com- 
munications were  had  by  Ford  with  Smithy  or  persons 
acting  for  Smithy  for  the  purpose  of  endeavouring  to 
raise  money  for  paying  the  Bill,  and  Ford  called  on 
Currie  on  the  5th  of  November,  1869,  and  left  a 
Letter  which,  whether  he  had  authority  from  the 
Executors   or   not,   professed  to  be  written  by  the 
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authority  of  the  Executors,  and  asked  that  the  Bill        ^^^• 

should  be  presented  again  when  it  became  due.     But 

they  did  not  hold  out  or  make  any  promise  that  it  rp^,  ^^^  ^, 

would  be  paid.     Then  Currie  told  them  that  the  Bill 

would  be  sent  out  on  the  6th,  which  was  the  day 

when  the  mail  left,  which  would  take  the  orders  to 

CaUao ;  and  he  told  them  that,  unless  the  Bill  was 

paid  that  night,  unless  they  produced  the  cash,  he 

should  send  out  the  Bond  to  Callao  for  the  purpose 

of  being  enforced  ;  and  it  appears  to  their  Lordships 

that  there  was  no  distinct  promise  that  the  money 

should  be  paid  prior  to  the  tifne  when  the  Bond  was 

sent  out. 

The  main  question  to  be  decided  really  is,  whether 
the  Bond  was  sent  out  too  soon.  After  the  Bond  had 
been  sent  out  there  were  a  variety  of  negotiations, 
and  before  the  time  when  the  ten  days  and  the  days 
of  grace  would  have  elapsed,  assuming  the  present- 
ment to  have  been  good,  there  was  a  promise  that 
if  the  Bond  and  the  Bill  were  given  up  the  amount 
of  the  Bill  would  be  paid  ;  but  then,  the  Bond  having 
gone  out  that  could  not  be  done,  and  a  claim  was 
made  for  an  indemnity  that  was  refused  ;  and  further 
negotiations  went  on,  and  the  result  was  that  the 
parties  never  agreed. 

The  question,  then,  is,  was  the  Bill  presented? 
Their  Lordships  think  that  it  is  hardly  necessary  in 
deciding  this  case  to  say  whether  the  Bill  was  pre- 
sented, or  that  it  would  have  been  a  good  present- 
ment of  the  Bill  for  the  purpose  of  giving  notice  of 
dishonour  to  prior  parties  to  the  Bill.  There  appears 
to  be  very  little  authority  indeed  as  to  what  is  to  be 
done  to  present  a  Bill  under  these  circumstances.  It 
is  laid  down  in  Mr.  Justice  Bt/les*  Book  on  Bills  that 
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.  ^Q*^^- ,  if  the  Drawee  of  a  Bill  is  dead  the  party  ought  to  io- 
Smith  quire  for  his  personal  representative.  But  in  the 
The  Bank  or  present  case  no  administration  had  been  taken  oot, 
^WaS^^  and  no  Will  had  been  proved.  Then  if  a  party  vhs 
presents  a  Bill  is  informed  that  there  has  been  a  WiB, 
and  persons  named  in  the  Will  as  Executors,  bat  who 
have  not  taken  out  Probate,  who  have  not  determined 
whether  they  will  act  or  not,  is  he  bound  to  preseot 
it  to  such  a  person  who  may  or  may  not  afterwards 
take  out  Probate,  or  may  or  may  not  afterwards  torn 
out  to  be  the  Executor  ?  There  is  very  great 
difficulty  in  that.  There  seems  great  difficulty  in 
saying  that  a  person  would  be  bound  to  take  the 
acceptance  of  anybody  whose  authority  to  give  that 
acceptance,  and  whose  authority  as  Executor,  had 
not  been  recognised  by  Probate  being  granted. 

Their  Lordships  do  not  think  it  necessary  to  g^ve 
a   decisive   opinion  on  that  question,  because  they 
agree  with  the  argument  that  they  have  heard  that 
the  real  question  here  is,  did  the  parties  do,  under  all 
the  circumstances,  what  was  reasonable  for  the  pur- 
pose of  getting  the  Bill  accepted  and  paid  ?    Their 
Lordships  are  of  opinion^  that  it  is  clear  that  if  the 
Bill  had  been  presented  to  HaUetU  who  was  the  only 
person  named  as  Executor  in  England,  it  would  have 
had  no  effect ;  that  he  would  have  refused  to  accept 
it,  and  that  presentment  to  him  would  not  have  really 
made  any  difference  in  the  case.    Look  at  what  the 
position  of  Hallett  was.     Gumm  was  not  liable  for 
this  amount.     It  would   have   been   a   very  serious 
thing  indeed  for  any  Executor  to  accept  a  Bill  drawn 
upon  his  Testator  for  a  debt  for  which  his  Testator 
was  not  actually  liable.     Hallett  was  informed  by  Fwi 
of  the  Bill  having  been  drawn  and  presented.    He 
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rferred  to  his  Attorney,  who  afterwards  appeared  in       sif!^ 

ome  of  the  negotiations,  and  was  present  at  them.       Smith 

r  HaUett  had  really  intended  to  accept  it  there  was  thb  Bahk  or 

mple  opportunity  for  them  to  have  seen  and  in-    ^^^^^ 

Mrmed  Currie  that  the  Bill  would  have  been  accepted;        — 

fat  before  the  Bond  was  sent  out  the   Executors    <*8tKffoid- 

«ver  offered  to  accept,  neither  did  anybody  offer  to       •*»««.•• 

ccept,  nor  did  anybody  offer  to  promise  to  pay ;  but 

Jl  that  was  said  was,   ^*  We  desire  that  you  should 

[eep  this   Bill   for  some  more   days,   until   in   the 

ordinary  course  it  becomes  due,  and  then  present  it 

igain."  Was  Currie  bound  to  wait  under  these  circum- 

ttances  ?    Their  Lordships  think  he  was  not,  and  for 

his  reason ;  time  was  very  material.     It  was  known 

hat  even  if  they  sent  out  by  that  mail  it  was  very 

loubtful  whether  the  Bond  would  arrive  out  in  time 

it  Callao  in  order  to  stop  the  Ship.     If  the  Ship  left 

7aBao  the  consequence  would  be  that  it  would  go  to 

he  Chinchas,  take  in  a  Cargo  of  Guano,  and  there 

vould  be  all  the  risk  of  the  voyage  from  the  Chinchas 

o   England;    and   moreover,   though    possibly   the 

>arties  did  not  know  that  such  was  the  law,  the  Bond 

laving  become  due,  and  being  forfeited  seven  days 

ifter  the  arrival  of  the  Ship  at  Callao^  the  Bottomry 

lolders  would  have  had  no  insurable  interest  on  the 

subsequent  voyage. 

Under  these  circumstances,  it  was  very  material 
,hat  they  should  send  out  the  Bond  by  the  first  mail, 
ind  the  other  parties  must  have  been,  or  at  any  rate 
>ught  to  have  been,  aware  of  that. 

Therefore,  on  the  whole,  it  appears  to  their  Lord- 
ships, that  the  Bond  was  not  sent  out  too  early,  that 
there  was  no  violation  of  the  agreement  which  Messrs. 
Dickson  Sf  Williams  had  made  at  the  time  the  Bond 
and  the  Bill  of  Exchange  was  taken,  that  they  would 


464 


dASES  tiEFORfi  TItfi  PBifVY  COUNCIL. 


The 
*^8taffoTd- 
shire.*' 


1872.       giyg  tjjg  opportunity  to  Oumm  of  accepting  and  paying 

Smith       the  Bill  before  they  would  enforce  the  Bond.    No 

ThbBankof  doubt  it  was  a  misfortune  for  which  nobody  was  an- 

^Waxw*^   fiwerable  that  Gumm  happened  to  be  dead.     But  still, 

their  Lordships  think  that,  the  Bill  having  arriyed, 

and  there  being  several  days  during  which  the  Bank 

could  get  neither  acceptance  nor  payment  before  the 

next  mail  went  out,  they  were  justified  in  sending  out 

orders  by  that  mail  with  the  Bond,  to  have  the  Boad 

enforced. 

The  next  question  to  be  decided  is  this :  was  the 
-Bond  so  drawn  as  to  hypothecate  any  freight  which 
might  be  earned  between  CaUao  and  England  ?  the 
Bond  was  made  payable  at  Cattao,  and  it  is  objected 
that  though  the  Bond  may  be  generally  good,  yet  it 
is  bad  as  respects  subsequent  freight.  And  their 
Lordships  are  of  opinion,  that  the  Bond  does  not 
validly  hypothecate  such  freight,  although  it  was  ad- 
mitted  that  the  Bond  being  bad  in  that  respect  does 
not  make  it  entirely  bad,  but  that  it  is  still  good  as 
respects  the  Ship.  An  ordinary  Bottomry  Bond  be- 
yond all  question  only  pledges  the  Ship,  and  some- 
times the  Cargo  and  the  freight  to  be  earned  on  the 
voyage,  which  is  to  be  accomplished  before  the  Bot- 
tomry Bond  becomes  payable ;  and  their  Lordships 
have  not  been  referred  to  any  case  in  which  freight 
to  be  earned  on  a  subsequent  voyage  has  been  included 
in  a  Bottomry  Bond.  It  was  held  in  The  Jacob  (a) 
that  the  subsequent  freight  under  very  peculiar  cir- 
cumstances might  be  liable,  but  there  is  no  form  of 
a  Bottomry  Bond  produced  which  on  the  face  of  it 
professes  to  charge  and  hypothecate  the  subsequent 
freight ;    and   their   Lordships   are  of  opinion,  that 


(a)  4  Rob.  245. 
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sobseqoent  freight  cannot  be  hypothecated,  for  this        ^®'^- 
reason  :  That  by  the  very  nature  of  a  Bottomry  Bond 
the  person  who  takes  it  is  to  become  liable  for  the  thb  Bin  or 
Maritime  risk,  and,  therefore,  nothing   can  be  hy-    ^^^^" 
pothecated,  except  something  which  is  in  danger  of 
perishing  by  Maritime  risk  during  the  time  that  the 
Bond  is  running.     But   here   that  freight  was  not 
begun  to  be  earned,  the  Cargo  was  not  loaded  on 
board  until  after  the  Bond  was  forfeited,  and  when  no 
Maritime  risk  was  being  run  by  the  person  who  had 
advanced  his  money  on  bottomry,  because,  the  Bond 
being  forfeited,  he  already  had  got  the  personal  se- 
curity of  the  Master.     And,  moreover,  if  there  can 
be  a  valid  pledge  of  the  subsequent  freight,  it  does 
not  appear  why  there  should  not  be  a  valid  pledge  of 
the  freight  until  the  Bottomry  Bond  holder  chooses 
to  seize  the  Ship.     It  is  difficult  to  see  where  the  end 
of  it  woul4  be. 

The  only  case  which  has  been  cited  was  the  case  of 
The  Jacob  {a) ;  it  is  unnecessary  to  say,  whether  that 
was  rightly  decided,  but  it  hardly  appears  to  be  an 
authority  on  the  question,  for  there  the  subsequent 
freight  had  not  been  hypothecated ;  but  Lord  StoweU 
came  to  the  conclusion  that  by  deviating  from  the 
proper  voyage,  and  from  going  away  too  early,  the 
Shipowner  had  wrongfully  deprived  the  Bottomry 
Bond  holder  of  the  freight  which  really  was  pledged, 
namely,  the  freight  to  be  earned  in  the  current 
voyage,  and  that,  therefore,  it  was  right,  the  Ship 
having  got  away  before  it  could  be  seized,  to  hold  that 
the  subsequent  freight  could  be  seized.  Their  Lord- 
ships  give  no  opinion,  whether  that  was  right  or 
wrong,  but  that  case  does  not  appear  to  be  an  au- 

(a)  4  Rob.  245. 
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thority  for  giving  a  pledge  of  the  subsequent  freight 
Their  Lordships  have  come  to  the  conclusion  that 
Thb  Bank  or  there  was  no  valid  pledge  of  the  subsequent  freight. 

The  question  then  arises,  what  ought  to  be  done  ? 
Both  Ship  and  freight  were  seized  when  the  Ship 
arrived  at  Cork.  Bail  was  given  generally,  and  the 
Ship  was  released,  and  earned  freight  subsequently. 
Then  it  was  said,  that  because  the  bail  had  been  given 
generally,  the  Ship  and  freight  had  been  released, 
there  could  be  no  subsequent  inquiry  into  the  value 
of  the  Ship  and  freight ;  but  practically  the  parties 
by  giving  bail  must  be  considered  to  have  agreed  that 
if  the  Bond  was  held  to  be  valid  in  any  part  then  the 
bail  would  pay  the  amount  of  the  Bottomry  Bond, 
which  was  the  amount  for  which  they  had  given  bail. 
Their  Lordships  find  that  that  is  not  the  rule  in  the  Ad- 
miralty Courts,  but  that  after  bail  has  been  given,  od 
a  proper  case  being  made  out,  the  Court  of  Admirality 
will  go  into  the  question,  whether  the  res  which  was 
seized — the  whole  of  the  property  which  was  attached 
— was  of  more  or  less  value  than  the  amount  for 
which  bail  was  given,  and  if  it  is  found  that  it  is  of 
less  value,  then  the  parties  will  only  be  obliged  to 
pay  the  amount  of  that.  That  appears  to  have  been 
decided  by  Dr.  Lushington  in  the  case  of  Th 
Duchesse  de.  Brabant  (a) ;  but  that  was  a  case  of 
collision.  The  marginal  note  is,  **  The  bail  is  only 
liable  to  the  extent  of  the  value  of  the  Ship  and 
freight,  and  not  for  the  full  amount  of  the  damage 
done,  even  although,  as  in  the  present  case,  bail  may 
have  been  given  for  a  sum  beyond  the  value  of  the 
Ship  and  freight ;  and  there  it  was  decided,  that  on  a 
proper  case  being  made  out,  a  subsequent    inquiry 

(a)  Swa.  264. 
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y    be    made  into    the  value   of   the    Ship    and 
ght,  notwithstanding  bail  has  been  given   for   a 
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sum.     If  that   may   be  so   when   both  Ship  rp„,  bark  or 


1  freight  are  held  to  be  liable,  a  fortiori,  their 
rdships  are  of  opinion,  that  it  would  be  the  case  if 
I  Court  comes  to  the  decision  that  though  the  Ship 
liable  the  freight  is  not ;  and,  therefore,  they  are 
opinion  that  the  decree  of  the  Court  below  ought 
be  varied  by  declaring  that  the  Bottomry  Bond 
8  not  a  valid  hypothecation  of  the  freight  earned 
tbe  Vessel  on  the  voyage  from  Callao  to  JEnglandf 
d  operated  only  as  a  hypothecation  of  the  Ship, 
d  by  referring  it  to  the  Registrar  to  ascertain  what 
A  the  value  of  the  Ship  when  released.  Subject  to 
cit  variation,  the  decree  of  the  Court  below  will  be 
irmed,  but  the  decree  having  been  varied  in  a 
bstantial  part  of  the  case,  their  Liordships  will 
imbly  report  to  Her  Majesty  that  it  should  be 
irmed  with  that  variation,  but  without  costs  to 
:her  side. 

Their  Lordships  understand  that  it  will  be  for  the 
nvenience  of  both  parties  that  the  cause  should  be 
tained  in  this  Court,  and  that  the  questions  remain- 
g  to  be  determined  should  come  before  Her  Ma- 
sty's  Registrar  in  Maritime  causes.  This  course 
ay,  therefore,  be  pursued. 
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ON  APPEAL   FROM  THE   HIGH   COURT  OF 

ADMIRALTY. 


The  Owners  of  the  Ship  "  Mar- 


PESIA 


» 


'  >  Appellants, 


AND 


The     Owners   of   the    Barque  \ 

OR     Vessel    "America*'    and  >  Responded.* 
HER  Cargo      -        -        -        -  / 

The  '*Marpesia/* 


14th  &  15th 
Feb.,  1872« 


X  H  IS  was  an  appeal  from  a  decree  of  the  Coort  of 
Admiralty,  in  a  cause  of  damage  civil  and  mari- 
time, brought  by  the  Respondents  the  Owners  of  the 


*  Present : — Sir  James  William  Col  vile,  Sir  Montague  Edward 
Smith,  and  Sir  Robert  Porrett  Collier. 


Inevitable 
accident  is 
that  which 
the  party 
charged  with 
the  damage 
could  not  pos- 
sibly prevent  by  the  exercise  of  ordinary  care,  caution,  and  maritime 
skill :  The  Virgil  (2  W.  Rob.  205|  followed  and  approved. 

Held,  affirming  the  principles  laid  down  in  The  Bclina  (3  Notes  of 
Cases,  210),  that  where  in  a  cause  of  collision  the  defence  of  inevitable 
accident  is  raised,  the  crnis  of  proof  lies,  in  the  first  instance,  on  those 
who  bring  the  suit  against  the  Vessel  and  seek  to  be  indemnified  for 
damage  sustained  ;  and  does  not  attach  to  the  Vessel  proceeded  against 
until  a  primd  facie  case  of  negligence  and  want  of  due  seamanship  is 
shown. 

If  a  Plaintiff  in  a  collision  suit  intends  to  rely  upon  a  particular 
act  of  negligence  by  the  Defendant,  he  is  bound  specifically  to  allege 
that  act  in  his  pleadings,  and  it  is  not  sufficient  that  the  act  may  be 
included  generally  in  an  allegation  in  the  pleadings,  which  do  not 
clearly  state  such  particular  act ;  as  it  is  likely  to  mislead  the  Defen- 
dant, and  prevent  nis  being  prepared  to  meet  that  particular  case. 

Two  sailing  Vessels  approaching  stem  on  in  such  a  manner  as  that, 
under  the  Sailing  Rules,  each  would  be  bound  to  port,  being  in  a  dense 
fog,  only  sighted  each  other  at  a  distance  of  about  two  hundred  yards. 
The  Defendants*  Vessel,  having  been  close  hauled  on  the  port  tack,  was 
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Wque  "  America^**  and  the  Owners  of  her  Cargo,       2^!^ 
igainst  the  Ship  **  Marpesia,*'  belonging  to  the  Apel-         The 
ants,  for  the  recovery  of  damages  in  respect  ox  a 
collision  which  happened  between  the  two  Vessels. 

The  collision  took  place  at  about  lU  a.m.  on  the 
Jlst  of  May,  1870,  in  the  St.  Georye'^  Channel,  near 
iie  "  Saltees  "  Light  Ship. 

The  "  Marpesia  "  was  prosecuting  a  voyage  from 
Liverpool  to  Melbourne^  South  Australia,  laden  with 
I  general  Cargo.  She  was  a  Ship  of  1,443  tons 
register,  and  was  237  feet  in  length.  The  wind  was 
ibout  S.W.,  and  until  just  before  the  collision  the 
^MarpeM^  was  sailing  by  the  wind  on  the  port  tack| 
beading  about  from  W.  by  N.  to  W.N.W.,  her  speed 
t>eing  about  five  knots.  The  '*  Jfmmca"  was  bound 
from  Queenstown  to  Glasgow  with  a  Cargo  of  Sugar^ 
Eind  was  proceeding  under  all  square  sail,  with  a  free, 
wind  heading  about  E.  by  S. 

From  the  evidence,  it  appeared  that  a  dense  fog 
prevailed  at  the  time  of  the  collision,  the  utmost  dis- 

then  preparing  to  go  about,  and  had  eased  off  her  head  sheets.  Both 
Vessels  imme£atelj  ported,  but  came  into  collision.  Only  one  minute 
elapMd  between  the  time  of  sighting  and  the  oollision.  The  Plaintiffs* 
petition  alleged,  that  the  Defendants*  vessel  neglected  to  port,  and  it 
was  stated,  m  answer  to  a  question  by  the  Judffe  of  the  Admiralty 
Court,  that  the  head  sheets  of  the  Defendants'  ^V^sel  were  not  again 
hauled  aft.  On  this  evidence  that  Vessel  was  held  to  blame  by  the 
Admiralty  Court,  on  the  ground  that  she  had  not  executed  all  the  proper 
manoeuyres  which  she  might  have  executed  after  sighting  the  otner 
Vessel : —  -     . .  . 

Held  (reversinjo^  the  decision  of  the  Admiralty  Court),  that  the  collision 
was  the  result  of  an  inevit^blp  accid^nt^  the  Defendants'  Vessel  having 
done  all  that  could  be  effected  by  ordiuary  care,  caution,  or  maritime 
skill  in  the  short  space  of  time  that  elapsed  ;  and  that  the  Plaintiffs, 
if  they  meant  to  rely  upon  the  fact  that  the  head. sheets  had  not  been 
again  Dauled  back,  ought  to  have  alleged  that  fact  in  their  petition  as 
the  cause  of  the  collision ;  the  allegation  of  the  neglect  to  port  not 
sufficiently  indicating  the  nature  of  such  omission. 

It  is  a  rule  in  the  Admiralty  Court,  in  eajses  where  a  collision  is  found 
to  be  the  result  of  inevitable  accident,  to  make  no  order  as  to  costs, 
unless  it  can  be  shown  that  the  suit  was  brought  unreasonably  and 
without  sufficient  primd  facie  grounds.  This  rule  followed  by  the  ap- 
pellate Court :  The  London  (1  Br.  6c  L.  82)  approved. 
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^^^  tance  at  which  it  was  possible  to  see  a  Ship  heing, 
Thi  according  to  the  evidence  of  the  Master  of  the 
^^ America*^  about  from  one  hundred  to  one  hundred 
and  fifty  yards,  and  in  his  deposition  before  the 
Receiver  of  Wrecks  he  admitted,  that  there  was  no 
tiaie  to  alter  sail  on  either  Vessel.  It  was  proved  on 
the  part  of  the  " Marpesia,^  that  her  helm  had  been 
put  to  starboard  for  the  purpose  of  putting  her  from 
the  port  on  to  the  starboard  tack,  and  that  she  was 
under  the  influence  of  her  starboard  helm,  and  that 
her  head  sheets  had  been  eased  oflF  when  the  head 
sails  of  the  "  America ^^^  were  seen  ahead  emerging 
through  the  fog,  and  that  the  helm  of  the  ''i/or- 
pesia  "  was  immediately  put  hard  aport,  but  that  the 
collision  nevertheless  occurred,  the  jibboom  of  the 
"  Marpesia*^  passing  over  the  *'  America  *'  and  the 
stem  of  the  '^  Marpesia  "  taking  the  port  side  of  the 
"  America."* 

The  defence  relied  on  by  the  Appellants  was  that 
the  collision  was  the  result  of  inevitable  accident. 

The  Judge  of  the  Court  below  (The  Right  Hon. 
Sir  Robert  Phillimore)  held  that  the  "  Marpem'* 
was  solely  to  blame,  as  she  ought  to  have  hauled  aft 
her  head  sheets  and  let  go  all  the  lee  braces,  and 
pronounced  the  ''  Marpesia,'*  to  blame  for  the  colli- 
sion. 

The  appeal  was  from  this  decree. 

Mr.  Butt,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the 
Appellants : — 

Our  contention  is,  that  the  evidence  established  the 
fact  that  the  collision  was  the  result  of  inevitable 
accident,  and  could  not  have  been  avoided  by  the 
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exercise  of  ordinary  care,  caution,  or  maritime  skill  .J^J^ 
by  either  Vessel :  The  Virgil  (a).  There  was  no  Thi 
negligence  on  the  part  of  the  **  Marpesia'*  It  was 
proved  that,  in  the  state  of  weather,  the  **  America*' 
was  seen  by  us  as  soon  as  it  was  possible  for  those  on 
board  the  *'  Marpesia  "  to  discern  her,  and  that  im- 
mediately proper  measures  were  taken  to  avoid  a 
collision,  though  the  time  proved  insufficient  to 
prevent  it:  The  Lochlibo  {b).  Owing  to  the  short 
distance  at  which  the  ^*  America  "  was  sighted,  it  was 
impossible  for  the  head  sheets  of  the  *'  Marpesia  ^  to 
bave  been  hauled  in  time,  or  to  haul  her  aft  head 
sheets,  as  this  was  part  of  the  manoeuvre  of  porting  her 
helm,  and  would  have  assisted  the  Ship  in  more  effec- 
tually answering  her  helm  ;  and  the  ground  on  which 
the  judgment  of  the  Judge  of  the  Admiralty  Court 
proceeds  is,  that  we  did  not  do  that,  which  was  not 
ID  our  power  to  have  done,  to  make  our  Vessel  answer 
her  helm  after  porting,  and  so  avoid  the  collision. 
Therefore,  he  erroneously  concluded  that  we  did  not 
obey  the  Steering  and  Sailing  Rules,  Art.  11,  by 
porting  helm  in  time,  for  which  negligence  he  held  the 
Defendants  liable.  This  point,  however,  was  not  raised 
by  the  pleadings  or  insisted  on  in  the  argument,  but 
alone  was  suggested  by  the  Court.  If  the  Plaintiffs 
intended  to  raise  such  a  point,  or  to  rely  on  it,  they 
were  bound  to  have  stated  it  in  their  pleadings,  so 
as  to  give  the  Defendants  an  opportunity  of  meeting 
such  an  allegation  by  evidence.  The  Court  below  was 
not  entitled  to  give  judgment  on  an  issue  not  raised 
by  the  pleadings  :  The  Ebenezer  (c)  ;  The  Speed 
(d).    The  Plaintiffs  were  bound  to  prove  their  case 

(a)  2  W.  Rob.  aOl-205.  (b)  8  W.  Rob.  310-318. 

{e)    JJ  W.  Rob.  206-Q09.  (d)  Ibid.  225-227. 
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^J^T^     secundum  allegata  et  probata :  The  North  American 
Thb        (a) ;  The  Ann  (i).   • 

''Marpbsia." 

Mr.  Milwardy  Q.C.,  and  Mr.  A.  Colien,  for  the 
Respondents : — 

First,  it  was  proved  by  the  evidence,  that  the 
^* America*'  was  not  in  any  way  to  blame  for  the  collision, 
and  that  the  collision  was  not,  as  alleged,  an  inevita- 
ble accident  by  reason  of  the  **  Marpesia  "  being  in 
stays,  or  otherwise.  She  was  bound  to  have  assisted 
her  helm  by  hauling  in  her  head-sheets  and  letting 
her  lee  braces  go.  It  is  alleged  in  the  pleadings,  that 
the  *'  Marpesia  "  neglected  to  port  her  helm.  That 
allegation  refers  not  merely  to  the  act  of  putting  her 
helm  to  port,  but  includes  all  other  measures  which  a 
Seaman  would,  in  the  exercise  of  nautical  skill,  adopt  for 
the  purpose  of  throwing  his  Ship's  head  to  starboard, 
and  so  assisting  his  port  helm.  It  was  not  necessary 
to  allege  in  the  pleadings  in  specific  terms  that  the 
"  Marpesia "  neglected  to  do  this,  or  to  let  her  lee 
braces  go.  Secondly,  with  respect  to  the  doctrine  of 
inevitable  accident :  the  rule  at  Common  Law  is,  that 
a  Plaintiff  is  bound  to  give  primd  facie  proof  that  the 
Defendant  is  guilty  of  negligence,  even  where  the  de- 
fence of  inevitable  accident  is  set  up,  and  not  until 
that  fact  is  established  is  the  onus  of  proof  shifted 
to  the  Defendant ;  but  a  different  rule  prevails  in  the 
Admiralty  Court,  when  inevitable  accident  is  pleaded, 
it  is  the  practice  for  the  Defendant  to  begin,  and  the 
onus  is,  therefore,  thrown  upon  them.  The  Appellants 
are  bound,  therefore,  to  satisfy  the  Court  that  they 
did  all  they  could  to  avoid  the  accident,  and  we  con- 

(a)  IQ  Moore*s  P.  C.  Cases,  331.    (6)  13  Moore's  P.  C.  Cases,  198. 


CASES   BEFORE   THE   PRIVT    COUNCIL.  473 

tend,  that  they  have  failed  to  do  so.  Thirdly,  with  ^^ 
respect  to  the  default  of  the  Appellants,  we  contend  Tbb 
that  the  evidence  shows  that  there  was  a  want  of 
ordinary  care  and  nautical  skill  on  the  part  of  the 
'*  MarpesuL^*^  in  not  taking  the  proper  steps,  as  pointed 
out  in  the  judgment  of  the  Court  below,  to  avoid  the 
collision.  Even  if  the  decree  of  the  Court  below 
should  be  reversed,  the  Respondents  ought  not  to  be: 
condemned  in  costs,  as  they  had  good  grounds  for 
instituting  the  suit :  The  London  (a);  The  Itinerant  (6). 

Judgment  was  pronounced  by 
Sir  Jambs  Colvilb  : — 

This  is  a  case  of  collision  brought  by  the  Owners 
of  the  Barque  '*  America**  against  the  Owners  of  the 
Ship  "  Marpesia^**  the  "  America**  having  been  run 
down  by  the  **  Mdrpesia*'  in  8L  George* e  Channel,  on 
the  2l8t  of  May,  1870.  The  points  raised  by  the 
appeal  lie  in  an  extremely  narrow  compass.  It  is 
admitted,  on  all  hands,  that  the  collision  took  place  in 
daylight,  about  ten  o'clock  in  the  morning,  but  in  a 
very  thick  fog,  in  which  the  Vessels  could  only  dis« 
cern  each  other  at  a  very  short  distance. 

It  is  found  by  the  learned  Judge  of  the  Admiralty 
Court,  that  the  distance  at  which  they  could  have 
been  visible  to  each  other,  was  not  more  than  from 
two  hundred  and  fifty  to  three  hundred  yards. 

It  is  now  admitted  on  the  side  of  the  *^  Marpesia,^* 
that  no  blame  is  attributable  to  the  **  America ; "  and 
it  would  further  appear  that  neither  in  the  Court 
below,  nor  now,  is  it  seriously  contended,  that  the 
**  Marpesia**  was  in  fault  in  any  of  the  particulars 

(a)  Br.  &  L.  82.  (6)  2  W.  Rob.  286. 
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^'  Mabpesia.' 


ff^  which  are  specially  stated  in  the  petition  of  the 
Thi  **  America^"  unless  it  be  in  one  to  be  afterwards  con- 
sidered. It  is  no  longer  contended,  that  she  was  pro- 
ceeding at  an  improper  rate  of  speed  considering  the 
state  of  the  weather ;  or  that  a  good  look-out  was  not 
kept  on  board  that  Vessel ;  nor  is  it  now  contended, 
that  her  helm  was  improperly  starboarded,  or  that  she 
made  default  in  not  keeping  out  of  the  way  of  the 
*'  America/*  as  she  was  bound  to  do. 

The  only  point  which  is  now  made  on  behalf  of  the 
Respondents  is,  that  it  cannot  be  said  that  those  oo 
board  the  **  Marpesia**  did  not  make  default  in  not 
porting  the  helm  of  their  Vessel  within  the  proper 
sense  to  be  attached  to  those  words. 

The  clear  and  admitted  facts  of  the  case  seem  to 
be  these :  the  Vessels  were  proceeding  one  down  the 
Irish  Channel  and  the  other  up  the  Irish  Channel  in 
a  thick  fog.  They  could  not  have  seen  each  other  at 
a  distance  of  more  than  three  hundred  yards.  Their 
Lordships  are  rather  disposed  upon  the  evidence  to 
say,  that  three  hundred  yards  is  an  extreme  limit,  and 
that  the  distance  within  which  each  Vessel  was  visible 
to  the  other  was  probably  nearer  two  hundred  yards. 
The  combined  speed  of  the  Vessels  would  seem  from 
the  evidence  to  have  been  about  eight  knots  an  hour, 
and  the  result  of  this  state  of  things  is,  that  not 
more  than  a  minute,  if  so  much  as  a  minute,  must 
have  been  the  time  which  elapsed  between  the  sight- 
ing of  the  two  Vessels  by  each  other  and  the  actual 
collision. 

It  is  further  admitted,  that  the  two  Vessels  were 
proceeding  in  such  a  manner  as  that,  under  the  Sail- 
ing Rules,  each  would  be  bound  to  port  its  helm : 
that  they  were  in  fact  approaching  each  other  stem  on. 
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It  is  also  established  by  the  evidence,  that  im-  .  ^^J^*  ^ 
mediately  before  the  ^^ Marpesia**  which  had  been  uyr^"  » 
close  hauled  on  the  port  tack,  sighted  the  **  America,** 
she  was  proceeding  to  tack.  It  may  be  a  question 
how  far  she  had  gone  in  that  manoeuvre,  but  she  had 
put  down  her  helm,  and  had  come  up  two  or  three 
points,  and  was  in  the  act  of  altering  her  rigging  in 
order  to  complete  the  operation  of  tacking.  When, 
however,  the  two  Vessels  sighted  each  other,  her 
helm  was  shifted,  and  put,  as  they  were  bound  to  put 
it,  hard-a-port. 

In  that  .state  of  things,  what  is  attributed  to  the 
^^Marpesia''  by  the  judgment  and  substantially  the 
only  fault  that  has  now  been  imputed  to  her  at  the 
Bar,  is  that  she  did  not  do  something  more  than  port 
her  helm  ;  that  she  did  not  take  steps,  which  it  is 
assumed  she  might  have  taken,  in  order  to  put  the 
foresails  into  such  a  position  that  the  full  pressure  of 
the  wind  whilst  she  was  under  the  port  helm  would 
come  upon  them  ;  and  also  to  ease  the  pressure  of 
the  wind  upon  the  after  sails  of  the  Vessel,  the  result 
of  which  operation  would  have  been  that  she  would 
have  paid  off  more  rapidly  under  the  port  helm  than 
she  did  ;  and  in  that  way,  as  it  is  contended,  might 
have  gone  clear  of  the  '*  America.'* 

The  finding  of  the  learned  Judge  in  the  Court 
below  on  this  point  is  in  these  words : — *'  Now,  she 
ported  her  helm,  but  I  am  instructed  by  the  elder 
Brethren  that  if  she  had  accompanied  that  manoeuvre 
by  hauling  aft  the  head-sheets  again,  and  letting  go 
all  the  lee  braces  (and  it  is  to  be  observed  that  all  her 
hands  were  on  deck  at  the  time),  in  all  probability 
she  would  have  avoided  the  collision,  and  at  all  events 
have  placed  herself  in  a  position  of  having  done  all 
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1872.  jn  her  power  to  prevent  the  accident.  Not  having 
Thi  done  so,  I  must  hold,  that  she  failed  to  execute  the 
proper  manoeuvres,  which  after  sighting  the 
^* America**  it  was  competent  for  her  to  have  exe- 
cuted, and,  therefore,  that  she  is  to  blame  for  this 
collision." 

It  is  to  be  observed,  that  the  Judge  does  not  in 
terms  find  that  the  collision  would  have  been  avoided 
if  she  had  done  that  which  it  is  stated  she  omitted 
to  do.  His  finding  is  only  that,  in  all  probability, 
she  would  have  avoided  the  collision,  and  that  at  all 
events  she  would  have  been  in  a  position  in  which  her 
Owners  might  have  said  more  unanswerably,  that  she 
had  done  all  in  her  power  to  prevent  the  accident 

As  far  as  their  Lordships  can  see,  the  negligence 
thus  imputed  was  not  made  a  point  in  the  suit,  until 
the  learned  Judge,  acting  upon  the  advice  of  the  elder 
Brethren,  gave  his  judgment.  The  omission  is  not 
expressly  alleged  in  the  pleadings  as  a  culpable  omis- 
sion on  the  part  of  the  "  Marpesia.**  The  Respon- 
dents' Counsel  contended  that  it  is  included  in  the 
allegation  that  she  did  not  port  her  helm,  because 
they  urge  that  if  she  had  done  what  she  omitted  to 
do  to  her  sails,  she  would  have  answered  the  port 
helm  more  efficiently.  But  it  appears  to  their  Lord- 
ships, that,  if  that  was  the  case  intended  to  be  made, 
the  pleadings  Ought  to  have  stated  it,  and  not  having 
done  so  it  was  likely  to  mislead  the  parties  and 
prevent  their  coming  to  meet  that  case. 

Nor  do  their  Lordships  find  that  the  point  was 
really  raised  by  the  cross-examination.  There  was, 
no  doubt,  a  good  deal  of  cross-examination  of  the 
Captain  and  one  of  the  other  Witnesses  as  to  the 
discrepancies  between  the  evidence  they  gave  at  the 
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hearing  and  the  statements  in  the  log,  as  to  what  had        ^^ 
been  done  with  the  cross-jack  yards  and  other  parts         The 
of  the  rigging ;  but  it  seems  to  their  Lordships  that 
that  cross-examination  was  directed  rather  to  show 
that  the  Ship  was  not,  as  had  been  stated  in  the  log, 
and  in  the  case  originally  put  forward  by  the  Captain, 
almost  at  rest  as  if  she  had  been  at  anchor,  and  that 
the  operation  of  tacking  had  gone  so  far  that  she 
might   be   said   to   be  technically  "in   stays,"  and, 
therefore,  not  under  control;  and,  consequently, that 
the  cross-examination  was  directed  to  show  that  there 
was   a  greater  speed  upon  her  than  was  admitted. 
The  only  place  in  which  their  Lordships  can  find 
that  the  point  was  directly  raised  in  the  evidence, 
was  in  the  examination   by  the  Court,  not  of  the 
Captain,  but  of  the  Mate,  and  there,  no  doubt,  the 
Court  asks  the  question,  "  Were  the  head-sheets  let 
go  ?  '•    The  answer  is,  "  Eased  off."    That  would  only 
go  to  show  what  was  the  state  of  the  Vessel  at  the 
time.     The  Court  then  goes  on  to  ask,  "  And  when 
were   they   hauled    back   again  ? "     The   answer  is, 
"  Never  hauled  back  at  all,  not  until  we  struck."     If 
that  omission  were  intended  at  the  time  to  be  treated 
as  culpable  negligence,  one  would  have  expected  that 
the  examination  would  have  been  continued,  in  order 
to  give  the  parties  an  opportunity  of  explaining  the 
fact.     But,  as  far  as  their  Lordships  can  see,  it  was 
mainly  on  these  questions  and  answers  that  the  elder 
Brethren  suggested,  and  the  learned  Judge  found  that 
there  had  been  a  culpable  omission  on  the  part  of  the 
**  Marpesia.^ 

In  consequence  of  one  of  the  arguments  at  the 
Bar,  it  seems  desirable  to  say  something  as  to  the 
burthen  imposed  upon  a  Vessel  that  seeks  to  excuse 
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}^^,      itself  for  a  collision  on  the  ground  of  inevitable  ac- 
Thb        cident. 

The  Respondents'  Counsel  suggested  that  there  is 
some  difference  of  practice  between  the  Court  of 
Admiralty  and  the  Courts  of  Common  Law  in  that 
matter.  Their  Lordships,  however,  cannot  find  that 
there  is  any  such  difference.  They  take  the  law  as 
they  find  it  laid  down  by  Dr.  Lushington  in  two 
cases. 

In  the  case  of  The  Bolina  (a),  Dr.  Lushingtm 
says :  **  With  regard  to  inevitable  accident,  the  onm 
lies  on  those  who  bring  a  complaint  against  a  Vessel, 
and  who  seek  to  be  indemnified, — on  them*  is  theonitf 
of  proving  that  the  blame  does  attach  upon  the  Vessel 
proceeded  against ;  the  onus  of  proving  inevitable 
accident  does  not  necessarily  attach  to  that  Vessel ; 
it  is  only  necessary  when  you  show  a  primd  fade 
case  of  negligence  and  want  of  due  seamanship." 

Again,  in  the  case  of  The  Virgil  (i),  the  same 
learned  Judge  gives  this  definition  of  inevitable  ac- 
cident :  *'  In  my  apprehension,  an  inevitable  accident 
in  point  of  law  is  this — viz.,  that  which  the  party 
charged  with  the  offence  could  not  possibly  prevent 
by  the  exercise  of  ordinary  care,  caution,  and  maritime 
skill.  If  a  Vessel  charged  with  having  occasioned  a 
collision  should  be  sailing  at  the  rate  of  eight  or 
nine  miles  an  hour,  when  she  ought  to  have  pro- 
ceeded only  at  the  speed  of  three  or  four,  it  will  be 
no  valid  excuse  for  the  Master  to  aver  that  he  could 
not  prevent  the  accident  at  the  moment  it  occurred ; 
if  he  could  have  used  measures  of  precaution,  that 
would  have  rendered  the  accident  less  probable." 

Here  we  have  to  satisfy  ourselves  that  something 

(a)  3  Notes  of  Cases.  210.  (6)  2  W.  Rob.  205. 
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was  done,  or  omitted  to  be  done,  which  a  person      ^Jf^ 
exercising  ordinary  care,  caution,  and  maritime  skill,         Thi 
in  the  circumstances,  either  would  not  have  done  or  *'^' 

would  not  have  left  undone,  as  the  case  may  be. 
Their  Lordships,  considering  the  admitted  time  which 
elapsed  after  the  two  vessels  had  sighted  each  other  to 
have  been  not  more  than  a  minute,  and  the  state  in 
which  the  *'  Marpesia*'  was,  in  attempting  to  go 
about,  have  failed  to  come  to  the  conclusion  that  the 
Captain  was  to  blame  for  having  omitted  to  do  that 
which  the  judgment  seems  to  find  that  he  might  have 
done.  It  is  a  question  entirely  of  navigation,  and, 
therefore,  it  is  one  upon  which  they  have  felt  at  liberty 
to  consult  the  Nautical  Assessors  who  assist  their 
Lordships ;  and  they  have  been  confirmed  in  the 
opinion,  which  they  would  have  formed  themselves 
from  all  the  circumstances  of  the  case,  it  being  the 
opinion  of  those  Gentlemen  that  the  time  was  so 
short  that  the  omission  to  do  that  which  has  been 
said  ought  to  have  been  done  with  the  rigging  and 
the  sails  cannot  be  imputed  as  negligence,  or  anything 
approaching  to  negligence,  in  the  Master  of  the 
"  Marpesia.*^  It  may  be  observed  that  this  view  of 
the  case  is  in  some  measure  confirmed  by  a  statement 
of  the  Master  of  the  "  America,^  who,  in  his  exami- 
nation before  the  Receiver  of  Wreck,  said,  *'  There 
was  no  time  to  alter  sails  on  either  Vessel,  and  the 
only  precautions  were  confined  to  the  helm." 

Their  Lordships  having,  for  these  reasons,  come  to 
the  conclusion  that  the  collision  in  this  case  was  one 
of  those  unfortunate  accidents  in  navigation  which  no 
ordinary  care,  caution,  or  maritime  skill  could  have 
prevented,  are  compelled  to  dissent  from  the  finding  of 
the  learoed  Judge  of  the  Admiralty  Court  that  the 
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,  ^^'J^'  ^     "  Marpesia  **  was  solely  to  blame.     They  will,  there- 
Thi    ^^  fore,  humbly  recommend  Her  Majesty  to  allow  the 
appeal,  to  reverse  the  judgment  of  the  Court  below, 
and  to  dismiss  the  suit. 

:  With  regard  to  the  question  of  costs,  their  Lord- 
ships have  considered  that  matter.  They  find  that  io 
the  case  of  The  London  (a)  Dr.  I/ushingtan  stated : 
**  In  this  case  the  Court  has  found  that  the  collision 
was  an  inevitable  accident,  and  pronounced  against 
the  damages  ;  and  the  only  question  now  is,  whether 
the  Plaintiff  ought  to  be  condemned  in  costs.  I  quite 
agree  with  Mr.  Brett  that  on  principle  costs  ought  to 
follow  the  event ; ''  (that  is  also  their  Lordships' 
view)  ;  ''  but  if  there  is  any  set  rule  of  practice,  it  is 
necessary  to  abide  by  that.  I  have  caused  inquiry  to 
be  made,  and  I  find  that  in  these  cases  of  inevitable 
accident  the  usual  practice,  the  general  rule  I  may 
call  it,  has  been  to  make  no  order  as  to  costs,  as  I  had 
occasion  to  state  in  The  Itinerant  (b).  But  looking 
to  all  the  cases,  it  is  clear  that  the  Court  still  holds, 
and  will  on  occasion  exercise,  a  discretionary  power 
to  condemn  in  costs.  Thus,  in  The  Thomley  (c),  I 
ordered  the  Plaintiff  to  pay  costs,  saying  that  he  had 
no  sufficient  ground  for  bringing  his  action.  I  deem 
myself,  therefore,  free  to  consider  the  circumstances 
of  the  case,  and  I  must  say  that,  considering  the 
collision  took  place  on  a  most  tempestuous  night,  a 
night  in  which  in  this  one  place  eight  vessels  were 
wrecked,  the  Plaintiff  had  good  reason  to  think  the 
collision  was  a  mere  accident  which  could  not  have 
been  avoided,  and  that  he  was  unduly  rash  in  briog- 
ing  his  action." 

(a)  Br.  &  L.  82.  (b)  2  W.  Rob.  236. 

(c)  7  Jur.  659. 
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Their  Lordships,  therefore,  conceive  that  the  ^J^J^ 
general  rule  of  the  Court  of  Admiralty  is  in  these  Thh 
cases  to  make  no  order  as  to  costs,  and  that  in  order 
to  justify  an  exception  to  that  rule  it  must  be  shown 
that  the  action  was  brought  unreasonably  and  with- 
out sufficient  prima  Jade  grounds.  In  the  present 
case  they  cannot  say  that  there  were  not  such  grounds. 
The  case  is  one  in  which  the  unsuccessful  party  might 
fairly  suppose  there  was  ground  to  impute  blame  to 
the  other,  and  seek  to  have  that  question  tried.  There- 
fore, there  will  be  no  costs  in  the  Court  below ;  and 
as  the  party  came  here  to  support  the  decree  which 
he  had  obtained,  there  will  be  no  Order  as  to  the 
costs  of  this  appeal.  The  Order,  therefore,  which 
their  Lordships  will  recommend  Her  Majesty  to  make 
is  that  the  appeal  be  allowed,  that  the  decree  of  the 
Court  of  Admiralty  be  reversed,  and  that  in  lieu 
thereof  a  judgment  be  made  declaring  that  the  col- 
lision was  the  result  of  inevitable  accident,  and  order- 
ing  that  the  suit  be  dismissed  without  costs,  and  that 
each  party  do  bear  their  own  costs  of  this  appeal. 
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ON  APPEAL  FROM  THE  SUPREME   COURT 

OF  NEW  SOUTH  WALES. 


The  Australasian  Stbam  Naviga- 
tion Company 


'  J-  Appellants  ; 


and 


William      Henry      Morse     andI^^        dptds^ 
Georob  Philip  Morsb   -        -  i    ^^ 


^^^1872*^'  1  HE  actioD  out  of  which  this  appeal  arose  was 
— - — '  brought  in  the  Supreme  Court  of  New  SotUh  Wales 
ritj  of  the  ^  by  the  Respondents  against  the  Appellants.  The  Re- 
fi£i"*to  s^u  spondents  by  their  declaration  alleged  in  the  first 
the  ffoodB  of  count  the  conversion  by  the  Appellants  of  nineteen 
Owner  is  de-  bales  of  wool,  the  property  of  the  Respondents,  and 

riyed  from 

of  *the  rit^        *  Present :— Sir  James  William  Colvile.  the  Lord  Justice  James, 

tion  in  which  Bir  Montague  Edward  Smith,  and  Sir  Robert  Porrett  Collier. 

he  is  placed ; 

and,  consequently,  to  justify  his  selling,  he  must  establish  (I)  a  necessity 

for  the  sale ;  and  (2)  inability  to  communicate  with  the  Owner.    Under 

these  conditions,  and  by  force  of  them,  the  Master  becomes  the  Agent 

of  the  Owner,  not  only  with  the  power,  but  under  the  obligation  (within 

certain  limits)  of  acting  for  him  ;  but  he  is  not,  in  any  case,  entitled  to 

substitute  his  own  judgment  for  the  will  of  the  Owner,  in  selling  the 

goods,  where  it  is  possible  to  communicate  with  the  Owner. 

The  possibility  of  communicating  with  the  Owner  depends  on  the  ciiv 
cumstances  of  each  case,  involving  the  consideration  ot  the  facts  which 
create  the  urgency  for  an  earl^  sale,  the  distance  of  the  Port  from  the 
Owner,  the  means  of  communication  which  may  exist,  and  the  general 
position  of  the  Master  in  the  particular  emergency 

Such  a  communication  need  only  be  made  when  an  answer  can  be 
obtained,  or  there  is  a  reasonable  expectation  that  it  can  be  obtained, 
before  the  sale.  Where,  however,  there  is  ground  for  such  an  expecta- 
tion, every  endeavour,  so  far  as  the  position  in  which  he  is  placed  will 
allow,  should  be  made  by  the  Master  to  obtain  the  Owner's  instructions. 
77ie  Bonaparte  (8  Moore's  P.  0.  Cases,  459),  and  The  Cargo  ex  Bamf 
burg  (2  Sloore*s  P.  C.  Oases  (N.S.),  289)  recognized  and  foUowed. 
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n  the  residue  of  the  declaration  sued  for  money  had 
ind  received,  and  for  money  due  on  account  stated. 
The  Appellants  pleaded  to  the  first  count  that  the 
9?ool  was  shipped  on  board  of  a  Vessel  of  the  Appel- 
ants  called  the  "  Boomerang^'  to  be  carried  from  Rock* 
hamptorij  in  the  Colony  of  Queensland,  to  Sydney, 
md  there  (excepting  certain  perils  and  casualties  of 
the  Sea  and  navigation)  delivered  to  the  Plaintiffs; 
that  the  Ship  in  the  course  of  her  voyage  stranded, 
ind  the  wool  became  saturated  with  sea  water,  that 
the  Appellants  were  compelled  to  take  it  back  to 
EockhamptoTif  and  there,  after  survey,  sold  it,  as  the 
:>nly  proper  or  safe  course  to  pursue  in  its  then  state, 
For  the  benefit  of  the  Plaintiffs.  To  the  residue  of 
the  declaration  the  Appellants  pleaded  payment  into 
Court  of  £124.  ]s.6d. 

The  Plaintiffs  replied  to  the  first  plea  ;  first,  joinder 
of  issue ;  second,  that  the  wool  might  at  small  ex- 
pense have  been  dried  and  re-packed,  and  forwarded 
to  Sydney;  and  third,  as  to  the  second  plea,  that  the 
money  paid  into  Court  was  not  sufficient. 

Issue  was  joined  on  the  replication. 

The  action  was  tried  by  a  special  jury  before  Sir 
Alfred  Stephen,  Chief  Justice,  when  evidence  (part  of 
which  had  been  obtained  on  Commissions  to  examine 
Witnesses  in  England  and  in  Queensland,  in  one  of 
other  actions  brought  by  other  Owners  of  the  wool, 
and  was,  by  consent  of  the  parties,  read  as  evidence 
in  the  action)  was  given  to  the  following  effect : — 

The  Plaintiffs  were  wool  producers  in  Queensland, 
at  a  station  120  miles  inland  from  Port  Mackay,  and 
in  the  month  of  December,  1865,  nineteen  bales  of 
wool  were  sent  by  them  to  Rockhampton,  a  distance 
southward  of  about  250  miles,  and  at  the  latter  port 


1872. 

Thb  Au8- 

tjialabian 

Stkam 

KAViaATIOV 
COMPAHT 

MOBSI. 


484 


CA8E8  BEFORlf  THB  PHITT  COUNCIL. 


1873. 

Ths  Avs- 
t&alabiar 

Stbam 
Natioation 

COMPAVT. 

V. 

MOBSB. 


were  transhipped  by  their  Agent  on  board  the  steam- 
vessel  **  Boomerang,**  belongiog  to  the  Appellants,  for 
conveyance  from  Rockhampton  to  Sydney,  in  the 
Colony  of  New  South  JVales^  a  further  distance  of 
above  900  miles.  The  bales  were  consigned  to  Messrs. 
WiUis,  Merry,  Sf  Lloyds  Merchants  in  Sydney,  for  the 
purpose  of  shipment  to  England. 

The  nineteen  bales  formed  portion  of  a  cargo  com- 
prising 260  bales  of  wool,  or  thereabouts,  consigned 
to  nineteen  separate  Consignees  in  Sydney^  and  fear 
parcels  deliverable  to  order. 

The  **  Boomerang  '*  on  her  voyage,  about  forty-five 
miles  from  Rockhampton,  struck  upon  a  rock  and 
filled,  and  the  whole  of  her  Cargo  became  submerged 
and  more  or  less  damaged  by  sea-water.  The  Cargo 
was  thereupon,  with  great  labour,  taken  out  of  the 
'*  Boomerang,'*  trans-shipped  in  a  steam-vessel,  the 
^'  Yaamba,'*  sent  from  Rockhampton  for  the  purpose, 
and  brought  back  to  Rockhampton.  In  the  course  of 
transhipment  from  the  **  Boomerangs "  many  of  the 
bales  of  wool  unavoidably  burst  open,  and  the  wool 
belonging  to  different  Consignees  became  mixed,  and 
the  wool  on  its  return  to  Rockhampton^  to  which  place 
it  was  conveyed  with  reasonable  despatch.  Was  dirty, 
and  stank,  and  was  heated  and  in  danger  of  ignitioo. 
The  weather  was  rainy,  and  there  were  no  stores  in 
the  Town  of  Rockhampton  in  which  the  wool  could 
have  been  unpacked  and  dried,  and  the  wool  was  in 
immediate  peril  of  increased  and  serious  damage. 
Under  these  circumstances,  at  the  instance  of  the 
Master,  assisted  by  the  advice  of  the  Appellants' 
Agent  at  Rockhampton,  the  wool  brought  back  there 
was  surveyed  by  Charles  Haynee  Morgan^  lAoyit 
Agent  there,  together   with  Captain  Robert    Miller 
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Hunter  of  the  same  place.  Merchant,  who  reported 
that  the  wool  was  becoming  rapidly  heated,  and  was  in 
such  a  condition  that  it  could  not  be  re-shipped  with 
safety,  and  recommended  that  it  should  be  sold  im-> 
mediately ;  whereupon,  and  owing  to  the  urgency  of 
the  case,  the  Cargo,  with  the  exception  of  two  or 
three  parcels,  was,  by  the  direction  of  the  Captain  of 
the  ^* Boomerangs*  sold  at  public  auction  by  the  Ap-* 
pellants'  Agent. 

At  the  trial  the  Judge  submitted  the  following 
written  questions  for  the  determination  of  the  jury : — 
First,  was  the  wool  in  such  a  state  that  it  could  be 
safely  conveyed  to  Sydney  f  Second,  could  the  De- 
fendants, with  the  means  obtainable  by  them,  have 
dried,  repacked,  and  forwarded  the  wool  to  the  port 
of  its  destination  ?  Third,  if  they  could  have  done 
this  at  all,  could  they  have  done  it  without  incurring 
an  expense  considerably  exceeding  the  amount  of 
freight?  Fourth,  did  the  Defendants,  time  and 
circumstances  considered,  act  for  the  best,  and  as  wise 
and  prudent  men,  for  the  interest  of  the  Plaintiffs  ? 
Fifth,  had  the  Defendants,  considering  all  the  circum- 
stances of  the  case,  time  and  opportunity  to  obtain, 
instructions  from  the  Owners  ?  Sixth,  was  the  Mas- 
ter of  the  Vessel  a  participator  in  the  proceedings 
thus  taken,  or  a  consenting  party  to  such  proceed- 


ings. 


The  jury  answered  the  first,  second,  third,  and 
fifth  of  the  above  questions  in  the  negative,  and  the 
fourth  and  sixth  in  the  affirmative ;  and  thereupon  a 
verdict  was  entered  for  the  Appellants. 

The  Respondents  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  for  a  new  trial  on  the  grounds  of 
misdirection   and   that   the  verdict  was  against  the 


1872. 

Thb  Aub- 
tbalasias 

Stsam 
Kayioatioh 

OOMPAMT 
V. 

MoBfs; 


486 


CASES  BEFORE  THE  PRIVT  COUNCIL. 


1872. 
Thb  AU8- 

tbalabian 

Stsam 

Nayioation 

compaitt 

M0B81. 


weight  of  evidence,  which  was  made  absolute  on  the 
7th  of  March,  1870,  Sir  Alfred  Stephen,  the  Chief 
Justice  of  the  Court  who  tried  the  case,  dissenting 
from  the  opinion  of  Justices  Har grave  and  Cheeke, 
who  formed  the  majority  of  the  Court.  The  Appel- 
lants being  dissatisfied  with  the  judgment  of  the 
majority  of  the  Supreme  Court,  making  absolute  the 
rule  nisi,  presented  a  petition  to  the  Court,  praying 
for  leave  to  appeal  to  Her  Majesty  in  Council  against 
the  rule,  which  was  refused,  and  the  Appellant's 
petition  discharged  with  costs,  on  the  ground,  that 
the  rule  or  order  did  not  involve  directly,  or  indi- 
rectly,  any  claim  respecting  property  of  the  value  of 
£500  sterling.  The  total  amount,  however,  which 
the  Plaintiffs  in  the  several  actions  sought  to  recover 
as  damages  from  the  Defendants  (the  Appellants), 
was  for  the  value  of  103  bales  of  wool,  estimated  at 
the  sum  of  £1,750  and  upwards. 

The  Appellants  afterwards  presented  a  petition  to 
Her  Majesty  in  Council  praying  for  special  leave  to 
appeal  against  the  judgment  of  the  Supreme  Court; 
and  on  the  19th  of  July,  1870,  special  leave  was 
allowed,  although  under  the  appealable  value,  as  that 
the  case  involved  an  important  point  of  mercantile 
law. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  T.  D.  Archibald, 
for  the  Appellants  : — 

The  judgment  of  the  Supreme  Court,  making  the 
rule  nisi  obtained  by  the  Respondents  for  a  new  trial 
absolute,  was  erroneous,  and  ought  to  be  reversed, 
and  the  rule  discharged.  The  questions  put  to  the 
jury  by  the  Chief  Justice  on  the  trial  were  the  proper 
points  for  their  determination,  and  the  answers  given 
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by  the  jury  to  them  severally  and  distinctly  were  con- 
clusive. The  real  question  involved  was,  whether 
there  was  such  a  pressing  necessity  for  the  sale, 
having  regard  to  the  nature  and  condition  of  the 
Cargo,  as  justified  the  sale,  and  the  jury  very  properly 
determined  that  question  in  the  affirmative.  The  jury 
found  that  the  Defendants  could  not  dry  and  repack 
all  the  wool ;  the  sale,  therefore,  was  inevitable,  and, 
in  the  circumstances,  justifiable,  without  communi- 
cating with  the  Consignees :  The  Qratitvdine  (a) ; 
The  Karnak  (Jb) ;  The  Bonaparte  (c) ;  The  Cargo 
ex  Hamburg  (rf). 

Sir  John    Karslake^   Q.C.,   and    the  Hon.  ^. 
Thesiger,  for  the  Respondents : — 

The  verdict  was  clearly  against  evidence,  as  well  as 
law ;  and  the  jury  were  misled  by  the  questions  put 
to  them  and  directions  of  the  learned  Chief  Jus- 
tice on  the  trial.  The  necessity  for  the  sale  was  not 
put  to  the  jury,  but  explained  by  the  Chief  Justice 
to  have  been  highly  expedient.  That  was  a  mis- 
direction. Neither  was  the  attention  of  the  jury 
directed  to  the  state  of  the  specific  Bales  of  Wool 
belonging  to  the  Plaintiffs,  as  distinguished  from  the 
other  Bales  belonging  to  other  Consignees.  The  cases 
cited  by  the  Appellants  show  that  the  necessity  must 
be  absolute  to  authorize  the  Master  selling  the 
Cargo.  There  was,  moreover,  a  fatal  omission  in  not 
communicating  with  the  Owners  or  Consignees  of 
the  Cargo,  which  the  Master  could  have  done  :   The 

(a)  8  Rob.  240. 

(6)  6  Moore's  P.  C.  Cases,  186  ;  S.  C.  Law  Rep.  2  P.  C.  605-6 12. 

(o)  8  Moore*s  P.  G.  Cases,  459. 

(d)  2  Moore's  P.  C.  Cases  (N.S.i,  289-320. 
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Lizzie  (a) ;  Atkinson  v.  Stephens  {b) ;  Ewhank  v. 
Nutting  (c) ;  Freeman  v.  The  East  India  Com- 
pant/  (d). 


by 


Judgment  having  been  reserved,  was  now  delivered 


Sir  Montague  Smith  :• 


This  action  was  brought  to  recover  the  value  of 
nineteen  bales  of  Wool  shipped  by  the  Plaintiffs  at  a 
port  in  Queensland,  on  board  the  Defendants'  Vessel, 
to  be  carried  to  Sydney,  and  which  were  sold  by  the 
Master  at  an  intermediate  port. 

The  defence  is,  that  the  sale  was  justified  by  the 
necessity  of  the  situation  in  which  the  Master  was 
placed  with  reference  to  the  Cargo, 

The  Plaintiffs,  who  were  the  Owners  of  the  Wool, 
shipped  it  at  Port  Mackay  in  a  general  Ship  of  the 
Defendants,  called  the  ^'  Williams"  for  Sydney  via 
JRockhampton,  and  consigned  it  to  Messrs.  WiUis, 
Merry,  &  Co.,  who  were  their  Agents  at  Sydney.  At 
Rockhampton  the  Wool  was  trans-shipped  in  usual 
course  into  another  Steamship  of  the  Defendants,  the 
" Boomerang''  The  Cargo  consisted  in  all  of  about 
260  bales  of  Wool,  belonging  to  different  Owners,  con- 
signed to  nineteen  different  Consignees  at  Sydney} 
besides  some  parcels  deliverable  to  order. 

On  her  voyage  from  Rockhampton,  and  about  forty- 
five  miles  from  that  port,  the  **  boomerang- '*  struck 
on  a  rock,  and  filled ;  the  whole  of  the  Cargo  was 
submerged  and  damaged. 

The  Ship  stranded  on  Thursday,  the  21st  of  De- 


(a)  Law  Eep.  2  A.  &  E.  264. 
(c)  7  C.  B.  797. 


(6)  7  Ex.  667. 
((Q  6  B.  &  A.  617. 


CASES  BEFORE  THE  PRIVT  COUNCIL. 


48» 


cember^  and  the  Cargo  was  taken  out  of  her  and 
brought  back  to  Rocihampton.  The  greater  part  of 
it  was  landed  on  the  22nd  and  23rd  of  that  month. 
On  the  latter  day  the  wool  was  examined  by  Sur-* 
veyors ;  after  the  survey,  the  Master  determined  to 
sell,  and,  on  Saturday,  the  23rd,  he  advertised  the 
sale  for  Tuesday,  the  26th.  These  general  facts  do 
not  seem  to  be  disputed,  and  it  is  not  alleged  that  the 
Master  did  not  use  proper  care  and  diligence  in  dis- 
charging the  Wool,  and  in  having  it  examined  and 
surveyed. 

The  complaint  is,  that  he  was  not  justified  by  any 
necessity  in  selling  the  Wool,  and  on  taking  on 
himself  to  do  so  without  communication  with  the 
Owners. 

The  case  was  tried  at  Sydney  before  the  Chief 
Justice  and  a  special  jury^  and  the  verdict  passed  for 
the  Defendants. 

There  was  conflicting  evidence  at  the  trial  as  to  the 
extent  and  nature  of  the  damage  done  to  the  WooU 
and  its  condition. 

It  appeared  from  the  evidence  that  many  of  the 
bales  had  bursty  and  the  Wool  had  become  intermixed ; 
that  a  great  number  of  bales  were  heated ;  that  in 
some  fermentation  had  begun,  which,  if  unchecked 
by  speedy  treatment,  would  destroy  the  staple  of  the 
Wool  in  a  few  hours,  or  at  most  in  two  or  three  days. 
Evidence  was  also  given  that,  to  save  Wool  in  this 
condition  from  destruction,  various  processes  were 
necessary,  viz.,  unpacking,  washing  in  fresh  water, 
drying,  pressing,  and  repacking  in  fresh  packs,  and 
that  facilities  could  not  be  obtained  by  the  Master  in 
the  small  Town  of  Rockhampton  for  this  treatment ; 
and,  in  fact,  that  no  person  could  be  found  to  under- 
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take  the  work,  even  if  he  had  been  disposed  to  pay 
the  heavy  expense  of  it 

There  was  some  opposing  evidence  on  these  points ; 
but,  after  the  verdict,  it  may  be  taken  that  the  jury 
gave  credit  to  the  case  of  the  Defendants,  which  was, 
in  substance,  that  the  Sea  damage  had  brought  the 
Cargo  into  a  state  in  which  it  could  neither  be  carried 
on  nor  stored,  and  that  it  would  in  two  or  three  days 
have  lost  nearly  all  value,  unless  it  could  at  once  be 
treated  in  the  way  above  described.  That  such  treat- 
ment could  not  practically  be  obtained  on  a  large 
scale,  and  that,  consequently,  there  was  no  other 
course  to  be  taken  for  the  benefit  of  the  Owners, 
than  to  sell  the  Wool  in  parcels  to  numerous  Pur- 
chasers, who  might  be  able,  individually,  to  apply  the 
proper  treatment  to  their  small  lots. 

The  verdict  having  passed  for  the  Defendants,  a 
rule  nisi  was  granted  to  set  it  aside,  and  for  a  new 
trial,  on  the  grounds  of  misdirection,  and  that  the 
verdict  was  against  the  evidence. 

This  rule  was  made  absolute  by  two  Judges  of  the 
Supreme  Court  of  New  South  Wales;  the  Chief 
Justice,  who  tried  the  action,  dissenting ;  and  this 
judgment  is  the  subject  of  the  present  appeal. 

The  general  principles  of  law  are  not  in  dispute, 
viz.,  that  the  authority  of  the  Master  of  a  Ship  to 
sell  the  goods  of  the  absent  Owner  is  derived  from 
the  necessity  of  the  situation  in  which  he  is  placed ; 
and,  consequently,  that  to  justify  his  thus  dealing  with 
the  goods,  he  must  establish  (1)  a  necessity  for  the 
sale ;  and  (2)  inability  to  communicate  with  the 
Owner,  and  obtain  his  directions.  Under  these  con- 
ditions, and  by  force  of  them,  the  Master  becomes 
the  Agent  of  the  Owner,  not  only  with  the  power, 
but  under  the  obligation  (within  certain  lioiits)  of 
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acting  for  him ;  but  he  is  not,  in  any  case,  entitled 
to  substitute  his  own  judgment  for  the  will  of  the 
Owner,  in  the  strong  act  of  selling  the  goods,  where 
it  is  possible,  as  hereafter  explained,  to  communicate 
with  the  Owner,  and  ascertain  his  will. 

The  summing-up  of  the  Chief  Justice  was  im» 
pugned  on  the  ground  that  the  learned  Judge  did  not 
bring  these  principles  with  sufficient  distinctness  to 
the  attention  of  the  jury ;  and  it  was  alleged  that 
they  were  misled  by  the  way  in  which  the  case  was 
left  to  them. 

The  first  specific  objection  was  to  the  Chief 
Justice's  explanation  of  the  word  "necessity;** — it 
was  referred  to  in  the  judgment  of  Mr.  Justice  Har- 
grave,  who  said  that  he  considered  the  jury  to  have 
been  misled  by  two  circumstances;  first,  by  the  ex* 
planation  of  **  necessity/'  as  being  only  equivalent  to 
"  a  high  degree  of  expediency,"  "  highly  expedient,*' 
&c. ;  and,  secondly,  by  the  fourth  written  question, 
viz.,  whether  the  Defendants  had  acted  "  as  wise  and 
prudent  men.*' 

It  appears  that  the  Chief  Justice  did  use  the  ex- 
pressions thus  quoted  ;  but  to  ascertain  in  what  sense 
they  were  used,  the  other  parts  of  his  summing-up 
must  be  looked  at.  The  Chief  Justice,  after  stating 
the  circumstances  which  would  create  a  necessity  for 
selling,  goes  on  thus : — 

''But  it  is  only  in  cases  of  the  most  pressing 
necessity  that  the  Master  can  thus  take  upon  himself 
to  act  for  the  Owners  of  the  Cargo  ;  and  if  he  does 
this  without  such  a  pressing  necessity,  he  and  his 
Owners  will  be  responsible,  even  though  he  may 
have  acted  in  perfect  good  faith."  Then  follow  the 
passages  complained  of: — 


1879. 

Thb  Au8- 
tbala8iah 

Stbax 
KAYiaATioir 

COXPAVT 

V, 

MoBSl. 


492 


CA.SE8  BEFORE  THE   PRIVY   COUNCIL. 


1872. 

The  Au8- 

tralabiah 

Steam 

NAYTOATIOir 

Company 

V, 
MOESB. 


"  This  necessity  is  equivalent,  for  the  purposes  of 
the  present  inquiry,  to  a  high  degree  of  expediency; 
in  other  words,  that  course  which  was  clearly  highly 
expedient  will  be  considered  to  have  been  pressingly 
necessary."  And,  at  the  conclusion  of  his  summing- 
up,  he  says,  ''the  Master  cannot  dispose  of  it  in  any 
way  unless  under  such  a  necessity  as  that  already 
mentioned,  and  where  he  can  hold  no  correspondence 
with  the  Owner." 

The  learned  Judge,  after  these  observations,  left 
some  specific  questions  on  the  facts,  which  the  jury 
fi3und  for  the  Defendants,  and  added  the  question 
(No.  4),  to  which  objection  is  made; — "Did  the 
Defendants,  time  and  circumstances  considered,  act 
for  the  best,  and  as  wise  and  prudent  men,  for  the 
interest  of  the  Plaintiffs  ?"  which  the  jury  answered 
in  the  affirmative. 

The  learned  Judges  of  the  Supreme  Court,  who 
criticised  the  Chief  Justice's  explanation  of  '*  ne- 
cessity," did  not  attempt  themselves  to  define  it. 
It  has,  undoubtedly,  been  employed  in  cases  of  this 
kind  to  express  the  urgency  of  the  occasion  which 
must  exist  to  justify  the  act  of  the  Master — but  the 
word,  ''  necessity  **  when  applied  to  mercantile  affairs, 
where  the  judgment  must,  in  the  nature  of  things,  be 
exercised,  cannot  of  course  mean  an  irresistible  com- 
pelling power — what  it  meant  by  it  in  such  cases  is, 
the  force  of  circumstances  which  determine,  the 
course  a  man  ought  to  take.  Thus,  when  by  the 
force  of  circumstances  a  man  has  the  duty  cast  upon 
him  of  taking  some  action  for  another,  and  under 
that  obligation,  adopts  the  course  which,  to  the  judg- 
ment of  a  wise  and  prudent  man,  is  apparently  the 
best  for  the  interest  of  the  persons  for  whom  he  acts 
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in  a  given  emergency,  it  may  properly  be  said  of  the 
course  so  taken,  that  it  was,  in  a  mercantile  sense, 
necessary  to  take  it. 

The  Chief  Justice  appears  to  have  directed  the 
jury  substantially  to  the  above  effect.  He  repeatedly 
told  them,  that  they  must  be  satisfied  of  ''the  neces- 
sity/' ''the  pressing  necessity,"  for  the  sale.  In  adding, 
"  which  means  that  the  course  taken  must  be  clearly 
highly  expedient,"  it  cannot  be  presumed  that  he 
intended  the  jury  to  understand,  that,  if  the  sale  was 
merely  expedient,  the  Master  would  have  been  right 
in  resorting  to  it,  nor  can  it  be  supposed  the  jury  so 
understood  the  charge.  It  could  not  properly  be 
predicated  of  the  sale  that  it  was  ''  clearly  highly  ex- 
pedient "  if  a  better  course  could  have  been  found. 
Considering,  therefore,  the  language  of  the  charge  as 
a  whole,  and  the  terms  of  the  fourth  question,  their 
Lordships  think  the  jury  were  led  to  consider  the 
right  question  (so  far  as  the  point  now  under  dis- 
cussion is  concerned)  viz.,  whether  there  existed  a 
necessity  for  the  sale  as  the  best  and  most  prudent 
thing  to  be  done  for  the  interest  of  the  Owner  of  the 
goods. 

A  sale  of  Cargo  by  the  Master  may  obviously  be 
necessary  in  the  above  sense  of  the  word,  although 
another  course  might  have  been  taken  in  dealing  with 
it ;  for  instance,  if  in  this  case  the  Wool,  which  had 
no  value  but  as  an  article  of  commerce,  could  have 
been  dried  and  repacked,  and  then  stored  or  sent  on, 
but  at  a  cost  to  the  Owner  clearly  exceeding  any 
possible  value  of  it  to  him  when  so  treated,  it  would 
plainly  have  been  the  duty  of  the  Master  to  sell,  as 
a  better  course  for  the  interest  of  the  Owner  of  the 
property,  than  to  save  it  by  incurring  on  his  behalf  a 
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tioned,  and  where  he  could  hold  no  communication 
with  the  Owners."  And  after  this  explanation  he  put 
as  the  fifth  question  to  the  jury,  *'  Had  the  Defen- 
dants, considering  the  circumstances  of  the  case, 
time  and  opportunity  to  obtain  instructions  by  the 
Owners  ?"  telling  them  their  verdict  must  be  for  the 
Plaintiffs  if  they  found  that  question  in  the  affirma- 
tive, whatever  their  opinion  on  the  other  parts  of  the 
case  might  be. 

The  possibility  of  communicating  with  the  Owners 
must,  of  course,  depend  on  the  circumstances  of  each 
case,  involving  the  consideration  of  the  facts  which 
create  the  urgency  for  an  early  sale ;  the  distance  of 
the  Port  from  the  Owners ;  the  means  of  communi- 
cation which  may  exist ;  and  the  general  position  of 
the  Master  in  the  particular  emergency. 

Such  a  communication  need  only  be  made  when 
an  answer  can  be  obtained,  or  there  is  a  reasonable 
expectation  that  it  could  be  obtained,  before  the  sale. 
When,  however,  there  is  ground  for  such  an  expecta- 
tion, every  endeavour,  so  far  as  the  position  in  which 
he  is  placed  will  allow,  should  be  made  by  the  Master 
to  obtain  the  Owner's  instructions.  (See  the  judg- 
ment of  this  Board  by  the  Lord  Justice  Knight 
Bruce  in  the  case  of  The  Bonaparte  (a) ;  the  cor- 
rected passage  is  given  in  the  report  of  The  Cargo  ex 
Hamburg  (6). 

In  the  present  case  the  sale,  if  justifiable  at  all, 
must  have  taken  place  speedily,  for  the  perishable 
condition  of  the  Wool,  which  alone  justified  the 
Master  in  selling,  made  it  necessary  there  should  be 
an   immediate   disposition    of  it ;    and   the  jury   in 

(d)  8  Moore's  P.  G.  Gases,  459,  478. 
{h)  2  Moore's  P.  G.  Gases  (N.S.),  320. 
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affirming  the  necessity  of  the  sale,  mast  be  taken 
so  to  have  found. 

The  Plaintifl^  themselves  were  the  Owners  of  the 
Wool.  They  had  shipped  it  on  their  own  account  for 
Bydnejf^  where  it  was  to  be  trans-shipped  to  England. 
They  lived  at  an  inland  station,  and  no  means  existed 
for  communicating  with  them  before  the  sale ;  and 
upon  these  facts  it  was  scarcely  contended  by  the 
learned  Counsel  at  the  Bar  that  the  Owners  them- 
selves could  have  been  communicated  with. 

The  Master  did  apply  to  Messrs.  Bea  &  Co.,  who 
acted  for  some  purposes  as  the  Agents  of  the  Plaiotifis 
at  Rockhampton^  to  take  the  wool  on  their  behalf,  but 
they  declined  to  interfere  with  it,  or  with  the  Master's 
discretion. 

The  principal  contention  on  this  part  of  the  case 
was,  that  the  Master  ought  to  have  communicated 
with  Messrs.  Willis  &  Co.,  the  Consignees  at  Sydney^ 
or  used  some  endeavours  to  do  so. 

In  the  absence  of  evidence  to  the  contrary,  the 
presumption  would  properly  arise  that  the  Consignees 
named  in  a  Bill  of  lading  had  an  interest  in  the  goods, 
and  ought  to  be  communicated  with  ;  but  in  the 
present  case  it  is  clear  that  Messrs.  WiUis  &  Co.,  had 
no  interest  in  the  Wool,  and  were  to  act  only  as  the 
Agents  of  the  Plaintiffs  at  Sydney.  The  obligation, 
therefore,  to  communicate  with  them  appears  to  their 
Lordships  to  depend  on  two  questions  of  fact : — 

First,  whether,  from  the  nature  of  their  agency, 
they  were  such  Agents  as  ought  to  have  been  com- 
municated with  ;  and,  if  so — 

Second,  whether  there  was  time  and  opportunity, 
under  the  circumstances,  to  consult  them  before  the 
sale. 
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With  regard  to  the  first  of  these  questions,  it  is 
certainly  strange,  if  the  obligation  to  consult  Messrs. 
Willis  &  Co.  was  intended  to  be  relied  on,;  that 
although  Mr.  Morse  (one  of  the  Plaintiffs)  and  Mr. 
Willis  (the  Agent)  were  both  examined  viva  voce  at 
the  trial,  no  information  whatever  was  given  by  them 
of  the  nature  and  scope  of  this  agency.  The  fair 
inference  arising  from  this  abstinence,  and  from  the 
evidence  afforded  by  the  Letters  of  Messrs.  Willis 
&  Co.,  showing  what  they  actually  did  in  the  subse- 
quent part  of  the  transaction,  as  well  as  from  the 
general  course  of  business  with  regard  to  Wool  con- 
signments, seems  to  be,  that  Messrs.  fFillis  &  Co. 
were  shipping  Agents,  employed  to  forward  the  Wool 
to  England^  and  that  they  were  not  the  general 
Agents  of  the  Plaintiffs,  nor  clothed  with  any 
authority  to  act  for  them  in  dealing  with  the  Wool 
before  its  arrival  at  Sydney^  and  on  an  emergency  of 
this  kind ;  but,  at  all  events,  the  nature  and  character 
of  the  agency  was»  in  their  Lordships'  view,  a  question 
of  fact  for  the  jury ;  and  it  may  be  assumed,  that  a 
special  jury  of  Merchants  of  Sydney  were  thoroughly 
competent  to  deal  with  it. 

On  the  second  question,  viz.,  whether  communica- 
tion with  Messrs.  Willis  &  Co.  was  practicable,  some 
of  the  circumstances  to  be  considered  were,  that  the 
Wool  was  landed  and  surveyed  on  Saturday,  the  23rd 
of  December^  and  that,  on  its  state  being  ascertained, 
an  immediate  sale  was  resolved  upon  as  being  neces- 
sary, and  fixed  for  Tuesday,  the  26th  (the  intervening 
days  being  Sunday  and  Christmas  Day),  and  at  once 
advertised.  The  Ship  was  a  general  Ship;  there 
were  twenty-three  Consignees,  most  of  them  at 
Sydney^  each  having  an  equal  right  to  the  time  and 
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^872^      consideration  of  the  Master.    Sydney  is  900  miles 

Thb  Aub-     from  Rockhampton.     No  Letter  could  have  reached 

'*8tbam"    that   place.     There  was,  however,  telegraphic  com- 

Navioatiok  munication  between  the  two  towns :  and  much  coo- 

V.         nicting  evidence  was  given  as  to  the  possibility  of 

""•      corresponding  by  means  of  it,  especially  on  Sunday 

and  Christmas  Day. 

There  can  be  no  doubt  that  the  Master  is  bound  to 
employ  the  telegraph  as  a  means  of  communication 
where  it  can  be  usefully  done  ;  but,  in  this  case,  the 
state  of  the  particular  telegraph,  the  way  it  was 
managed,  and  how  far  explanatory  messages  could 
be  transmitted  by  it,  having  regard  to  the  time  and 
circumstances  in  which  the  Master  was  placed,  were 
proper  subjects  to  be  considered  by  the  jury,  together 
with  the  other  facts,  in  determining  the  question  of 
the  practicability  of  communication. 

It  was  contended  for  the  Respondents  that, 
although  the  above  two  questions  of  fact  may  have 
arisen  on  the  evidence,  yet  that  the  attention  of  the 
jury  was  not  sufficiently  directed  to  them.  Their 
Lordships  have  not  had  the  advantage  of  seeing  the 
whole  of  the  summing-up  of  the  learned  Judge  ;  but 
it  is  apparent,  from  the  course  of  the  trial,  that  the 
jury  must  have  been  led  to  consider  them.  A  great 
deal  of  evidence  was  given,  as  to  the  state  of  the 
telegraph,  and  the  habits  of  business  of  the  Merchants 
of  Sydney,  with  the  sole  object  of  showing  the 
practicability  of  communication  with  Messrs.  WilUs 
&  Co.  It  appears  also  from  the  record  that,  at  the 
very  end  of  the  case  at  the  trial,  the  Counsel  for  the 
Defendants  objected  to  the  Chief  Justice,  that  if  the 
Plaintiffs  insisted  that  it  was  the  Master's  duty  to 
have  consulted  ''the  Consignees   or  the  Plaintiffs,'' 
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the  foots  out  of  which  the  duty  arose  should  have     ,  ^^^2.  ^ 
been  specially  replied.     The  Chief  Justice  overruled     Thb  Aus- 
the  objection,  holding  that  a  special  replication  on     '"stbam* 
the  record  was  not  necessary.  This  discussion  clearly   Nj^io^™» 
shows  that  the  question  as  to  communication   with  v. 

the  Consignees  was  an  issue,  not  only  raised,  but  ^^"^ 
regarded  by  the  Chief  Justice  as  one  to  be  decided 
by  the  jury.  In  truth,  they  must  have  had  the  point 
present  to  their  minds  during  most  of  the  trial,  and 
must  have  considered  it  as  involved  in  the  question 
submitted  to  them. 

Undoubtedly,  if  the  Chief  Justice  ought  to  have 
told  the  jury  that,  in  point  of  law,  the  Master  was 
bound  to  communicate  with  the  Consignees,  his  direc- 
tion might  be  successfully  assailed ;  for  he  did  not  so 
direct  them ;  but  their  Lordships  think  that  in  this 
case  the  learned  Judge  could  not  properly  have  taken 
upon  himself  so  to  rule  as  a  matter  of  law,  and,  on 
the  contrary,  that  the  questions  of  fact  before  referred 
to  were  within  the  proper  province  of  the  jury. 

A  further  objection  is  made  to  the  Judge's  summing- 
up,  on  the  ground  that  he  told  the  jury  **  in  eflfect " 
that,  if  the  Master  could  not  communicate  with  all 
the  Owners  of  the  Cargo,  he  might  sell  without  com- 
municating with  any.  If  the  learned  Judge  had 
really  so  directed  the  jury,  as  a  matter  of  law,  their 
Lordships  would  have  considered  that  his  direction 
was  erroneous:  because,  undoubtedly,  each  Owner 
has  a  right  to  the  consideration  of  the  Master,  and 
that,  acting  as  his  Agent,  he  should  do  his  best  to 
communicate  with  him.  In  the  case  of  an  Owner 
who  might  be  near,  and  easily  got  at,  it  certainly 
would  not  alone  be  a  sufficient  excuse  for  not  com- 
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1872.  tnunicating  with  him,  that  others  at  a  greater  distance 
Thb  Axjb"  could  not  be  consulted.  But  it  has  not  been  shown 
*^^i^  to  their  Lordships  that  the  Chief  Justice  did  lay  down 
l^GATioH  any  such  proposition  of  law.  He  certainly  directed 
V.  the  attention  of  the  jury  to  the  facts  that  the  Cargo 
^"''  was  a  general  one,  belonging  to  numerous  Owners, 
and  the  difficulty  of  communicating  with  all,  as 
circumstances  which  would,  in  fact,  increase  the 
embarrassment  in  which  the  Master  was  placed. 
Their  Lordships  consider  that  the  learned  Judge  was 
justified  in  so  doing.  A  Merchant  knows  when  be 
embarks  his  goods  in  a  general  Ship  that  they  cannot 
have  the  undivided  care  and  attention  of  the  Master. 
It  is  obvious,  when  such  a  Ship  is  in  distress  in  a 
distant  Port,  from  whence  communication  with  all  the 
Owners  is  impossible,  and  with  any  of  them  difficult, 
that  the  task  of  selecting  (where  all  are  entitled  to 
consideration)  those  with  whom  he  can  and  should 
communicate,  must  add  greatly  to  the  Master's 
labours,  and  might  in  some  cases  require  an  amount 
of  time  and  attention  which  he  could  not  give  unless 
he  neglected  more  pressing  duties  connected  with 
saving  and  dealing  with  the  goods.  Such  a  state  of 
things  when  it  exists,  is  clearly  within  the  range  of 
the  circumstances  which  the  jury  may  properly  be 
directed  to  consider  in  estimating  the  conduct  of  the 
Master. 

On  the  whole,  therefore,  their  Lordships  have  come 
to  the  conclusion  that  the  misdirections  imputed  to 
the  Chief  Justice  have  not  been  established,  and  that 
the  rule  for  setting  aside  the  verdict  ought  not  to  have 
been  made  absolute  on  that  ground. 

The  Chief  Justice,  who  tried  the  cause,   reports 
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that  he  is  satisfied  with  the  verdict,  and,  therefore, 
with  regard  to  that  part  of  the  rule  which  seeks  to  set 
aside  the  verdict  on  the  ground  that  it  is  against  the 
weight  of  evidence^  their  Lordships,  in  accordance 
with  the  ordinary  rule,  would  not  be  disposed  to  dis- 
turb the  verdict  on  that  ground  unless  it  appeared  to 
them  to  be  clearly  wrong.  Their  Lordships  need  only 
say  that  they  have  not  been  led  by  the  discussion  of 
the  case  to  this  conclusion ;  and,  in  the  result,  they 
will  humbly  advise  Her  Majesty  to  allow  this  appeal, 
and  to  order  that  the  rule  making  absolute  the  rule 
nisi  for  a  new  trial  be  set  aside,  and  the  original  rule 
be  discharged  with  costs.  The  Appellants  will  have 
the  costs  of  this  appeal,  and  the  deposit  made  by 
them  as  security  for  costs  will  be  returned  to  them. 


1872. 

Thb  Aub- 
tralabiak 

Steam 

KAYIGATIOir 
COMPAHT 

v. 
MoBai. 
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ON  APPEAL  FROM  THE  SUPREME  COURT 
OP  THE  CAPE  OF  GOOD  HOPE. 

Abraham  Dentssbn,  as  SccKrrAsr^ 
OP  The  South  African  Associa-  / 

TION     FOR  THE   ADMINISTSATIGX  V    ^PP^^^  f 
AND  SBTTLBMENT  OF  ESTATES         -^ 

AND 

Sybrand  Jacobus  Mostert      -      .    BespondenL* 

^ssSd  A^*  ^^^  appeal  was  brought  from  a  jadgment  of  the 
1872.  Supreme  Court  of  the  Colony  of  the  Cape  of  Oood 
Ezpodtion  Hope,  in  an  action  wherein  the  Appellant,  in  his  ca- 
Uie  Ro^n-  pacity  of  Secretary  of  the  South  African  Associatm 
^^^n— -  for  the  administration  and  settlement  of  estates,  was 
the  Cape  of     Plaintiff,  and  the  Respondent  was  Defendant. 

Chod  Bope^  in 

respect  to  a 

mutual  Will         *  Present : — Sir  James  William  Colvile,  Sir  Montague  Edward 

made  by  Hus-  Smith,  and  Sir  Robert  Porrett  Collier, 
band   and 

Wife. 

First,  such  mutual  Will  is  to  be  construed  as  a  separate  Will ;  the 
disposition  of  each  spouse  being  treated  as  applicable  to  his  or  her  half 
of  the  joint  property. 

Secondly,  each  spouse  is  at  liberty  to  revoke  his  or  her  part  of  the 
Will  during  the  co-Testator's  lifetim^  with  or  without  communication 
with  the  co-Testator,  or  after  the  co- Testa tor*s  death. 

The  power  which  a  surriviDg  spouse  has  to  revoke  a  mutual  Will, 
as  far  as  affects  half  of  the  property,  is  taken  away  upon  the  concur- 
rence of  two  conditions :  (1)  where  the  Will  disposes  of  the  joint  pro- 
perty on  the  death  of  the  survivor,  the  property  oeing  consolidated  mto 
one  mass  for  the  purpose  of  a  joint  disposition  of  it ;  and  (2),  if  the 
survivor  has  accepted  some  benefit  under  the  Will. 

A  mutual  Will  made  by  Husband  and  Wife  having  conmiunity  of 
goods,  providing  for  payment  of  debts,  with  provision  for  Children  and 
Qrandcnildren.  and  nominating  sole  and  universal  heirs  :— Held,  to  be 
revocable  by  tne  surviving  spouse,  who  had  not  adiatCKl  or  accepted  the 
provisions  therein  given,  so  fur  as  affected  her  property,  and  that  she 
was  entitled  to  claim  her  half  of  the  inheritance. 
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The  Appellant  sued  for  and  on  behalf  of  the  As-       ^f^ 
sociation  as  the  cessionaries  of  a  Mortgage  Bond  or     Denyssbk 
Deed  of  hypothecation,  dated  the  llth  of  November^     Mobtebt. 
1859,  executed  by  the  Respondent  in  favour  of  one 
Cornells  Mostert,  sen.  (since  deceased),  for  securing 
payment  of  the  sum  of  £3,750  with  interest. 

Cornelis  Mostert,  sen.,  the  Mortgagee,  was  the  Hus- 
band of  Elizabeth  Jacoba  Mostert,  nee  Louw^  to  whom 
he  was  married  in  community  of  property.  He  was 
the  Owner  and  cultivated  a  Farm  near  Cape  Town 
called  "  Valkenherg .**  Becoming  advanced  in  years 
be  quitted  agricultural  pursuits,  and  sold  his  Farm 
"  Valkenberg  "  by  public  sale  to  the  Respondent,  who 
was  his  Nephew  and  his  Son-in-law,  having  married 
Isabella  Petronella  Hester^  one  of  his  Daughters. 
After  the  sale,  the  Respondent,  in  the  year  1856,  be- 
came insolvent,  according  to  the  Law  of  the  Colony 
of  the  Cape  of  Oood  Eope ;  not  having  paid  the 
purchase-money  for  the  Farm  "  Valkenberg!* 

Becoming  certificated  in  the  year  1859,  the  Re- 
spondent was  enabled,  by  an  arrangement  between 
him  and  Cornelis  MostertfSen.^  and  St/brand  Jacobin 
Mostert^  sen.,  the  Respondent's  Father,  to  remain  or 
become  again  the  proprietor  of  the  Farm.  Under 
this  arrangement,  and  for  securing  the  purchase- 
money,  the  Respondent,  by  his  Attorney,  executed  in 
favour  of  Cornelis  Mostert,  sen.,  the  Mortgage  Bond, 
or  Deed  of  hypothecation,  of  the  1 1  th  of  November^ 
1859,  sued  upon  by  the  Appellant. 

By  this  Bond  the  Respondent  hypothecated  the 
Farm  *'  Valkenberg  '*  for  securing  the  sum  of  £3,750 
and  for  interest  thereon  at  the  rate  of  6  per  cent,  per 
annum,  with  arrears  of  premiums  of  assurance  which 
might  be  due  by  the  Respondent  on  the  premises  hy- 

NEW   SERIES. — VOL.  VIII.,   PART   III.]         M    M 


504  CASES  BEFORE  THE  PRIVY  COUNCIL. 

^J23^     pothecated,  and  after  engaging  to  keep  the  buildings 
DS5T88BN     thereon  insured  against  Fire,  the  Respondent  thereby 
M08TBBT.     authorized  Cornelis  MosterU  sen.,  to    pay  the  pre- 
miums of  insurance,  in  the  event  of  the  Respondent 
not  doing  so. 

Sy brand  Jacobus  Mostert^  sen.,  became  by  this 
Bond  bound  in  solidum  as  surety  for  and  joint  prin- 
cipal Debtor  of  the  above  capital  sum,  and  interest 
as  might  become  due  thereon. 

On  the  3lst|of  Augtist^  1860,  Cornells  Mostert, 
sen.,  and  Elizabeth  Jacoba,  his  Wife,  made  together, 
in  the  manner  customary  in  the  Colony  of  the  Cape 
of  Oood  Hope^  a  mutual  Will. 

This  Will,  made  before  a  Notary  Public,  was  in 
Dutch,  the  language  spoken  by  the  Testators  and 
their  family.  It  declared  their  Will  to  be  2 — First, 
to  bequeath,  as  pre-legacy,  to  the  survivor  of  them 
(with  liberty  to  accept  such  legacy  or  not)  the  garden 
or  estate  then  occupied  by  the  Testators,  called  WeU 
gedaan^  with  all  fixtures  thereon,  and  everything  which 
might  be  brought  under  the  denomination  of  move- 
able property,  trinkets,  and  cattle,  and  which  might 
be,  at  the  death  of  the  first  dying  of  the  Testators, 
upon  or  in  any  part  of  the  garden  or  estate,  and  in  any 
of  the  buildings  erected  thereon,  and  which  belonged 
to  the  estate  of  the  Testators,  and  all  that  together, 
for  a  sum  of  £3,000  sterling,  to  be  by  the  survivor  of 
the  Testators  brought  into  the  estate  of  the  first 
dying  of  the  Testators  for  the  same.  Secondly,  the 
Testators  bequeathed  (after  the  death  of  the  survivor 
of  them)  to  be  paid  out  and  satisfied  :  to  their  Grand- 
children, John  Bernard  and  Cornelis  Mostert 
Bernard  (being  children  of  their  then  deceased 
Daughter,  Elizabeth  Christina  Mostert^  procreated  in 
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marriage  with  Jan  Fredrik  Bernard),  jointly  the  sum  ^.^v^ 
of  £300  sterling  ;  to  their  Daughter,  Maria  Carolina  d^nysseh 
Mostert,  married  to  Jan  Fredrik  van  Reenen,  the  sum  Mobteet. 
of  £300  sterling;  to  their  Son,  Adriaan  Syhrand 
Mostert,  a  sum  of  £300  sterling ;  to  their  Son,  Tobias 
Cornelis  MosterU  a  sum  of  £300  sterling ;  to  their 
Daughter,  Isabella  Petronella  Hester  MosterU  married 
to  the  Respondent,  Sybrand  Jacobus  Mostert,  jun.,  a 
sum  of  £300  sterling ;  to  their  Daughter,  Jacoba 
Anna  Mostert^  married  to  Jacobus  Johannes  Meintjes^ 
a  sum  of  £300  sterling ;  and  to  their  Son,  Jan 
Fredrik  Mostert^  a  sum  of  £300  sterling ;  with  the 
stipulation,  that  in  case  one  or  more  of  the  above- 
named  Legatees  (all  of  whom  were  likewise  instituted 
as  heirs  under  the  Will)  should  offer  any  opposition 
to  any  one  of  the  stipulations  attached  to  their  in- 
stitution as  heirs,  and  connected  therewith,  such 
Legatee  or  Legatees  thus  opposing  the  same  as  heir 
or  heirs  should  forfeit  all  his,  her,  or  their  right  or 
title  to  his,  her,  or  their  legacy ;  and  every  such 
legacy  was,  with  regard  to  such  Legatee  or  Legatees 
offering  opposition  as  heir  or  heirs,  revoked  by  the 
Will,  with  further  stipulation,  that  every  such  for- 
feited and  revoked  legacy  should  be  considered  as 
belonging  to  and  forming  part  of  the  estate,  and 
should  serve  to  increase  the  inheritance  of  the  heirs 
generally. 

Proceeding  to  the  appointment  of  heirs,  the  Tes- 
tators appointed  as  their  sole  and  universal  heirs  : — 
First,  the  survivor  of  the  Testators ;  second,  their 
Son,  Cornelis  Mostert;  third,  the  children  of  their 
Daughter,  Elizabeth  Christina  Mostert^  procreated  in 
marriage  with  Jan  Fredrik  Bernard;  fourth,  the 
Daughter  of  the  Testators,  Maria  Carolina  Mostert^ 
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.  j^^^^  ^      married  to  Jan  Fredrik  van  Reenen  ;  fifth,  the  Son  of 
DS5TB8IH     the    Testators,  Adriaan    St/brand  Mostert ;   sixth, 
MosTBBT.     their  Son,   Tobias  Cornelis  Mostert;   seventh,  their 
Son,    Johannes    Andreas     Mostert;    eighth^    their 
Daughter,  Isabella  Petronella  Hester  MosterU  mar- 
ried to  the  Respondent,  Sybrand  Jacobus  Mostert^ 
jun. ;  ninth,  the  Daughter  of  the  Testators,  Jacoba 
Anna  Mostert^  married  to  Jacobus  Johannes  Mein^es ; 
and  tenth,  the  Son  of  the  Testators,  Jan  Fredrik 
Mostert^  in  equal  shares,  and  in  case  of  predecease  of 
one  or  more  of  them,  their  lawful  descendants  by 
representation  ^er  «^fVj9e« ;  and  in  all  the  goods  and 
effects  relinquished  by  the  Testators'  inheritances  and 
successions,  nothing  in  the  world  excepted ;  subject, 
however,  to  certain  stipulations  therein  specified  (a) ; 
and  appointed  as  Executors,  Testamentary  Adminis- 
trators of  the  estate,  and  Guardians  of  the  Minor, 
and  fidei  commissary  heirs,  the  Testator's  Wife  and 
the  Appellant  Association,  reserving  '*  to  themselves 
the  power  and  right  thereafter  to  make  such  altera- 
tions or  additions  to  that  their  Will  as  they  might 
wish  or  desire,  either  at  the  foot  thereof  under  their 
own  signatures,  or  by  separate  Deed,"  a  power  which 
they  exercised  by  executing  a  Codicil  the  year  follow- 
ing regarding  the  share  for  excess  of  inheritance  that 
should  fall  to  their  Daughter,  Jacoba  Anna  Mostert^ 
by  reason  of  the  stipulations  in  the  Will  contained, 
which  such  Codicil  declared,  should  remain  burthened 
with  the  entail  of  ^dei  commissum  with  all  the  stipu- 
lations and  conditions  attached  to  the  same. 

The  Testator,  Cornelis  Mostert^  died  on  the  15th  of 
December^  1862. 

(a)  Set  forth  in  extenso  in  the  judgmeut,  post,  p.  518. 
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His  Widow,  the  surviving  Testatrix,  together  with 
the  Appellant  Association,  her  co-executors,  on  the 
23rd  of  Decefnber,  1862,  deposited  the  joint  Will  and  Mostibt. 
Codicil  with  the  Master  of  the  Supreme  Court  in  the 
Colony,  and  obtained  from  him  the  usual  certificate 
or  Letters  of  Administration,  certifying  that  she  and 
the  Appellant  Association  had  been  duly  appointed 
Executors  testamentary,  and  authorizing  them  as  such 
to  administer  her  Husband's  estate. 

On  the  21st  of  January^  1863,  the  Widow  Mostert, 
in  exercise  of  the  option  given  to  her  by  the  joint 
Will  of  the  31st  of  August^  1860,  wrote  to  her  co- 
executors  declining  to  accept  the  pre-legacy  of  Wei- 
gedaan  and  the  moveables  there,  for  which  the  price 
would  have  been  £3,000  to  he  brought  by  her  into 
her  Husband's  estate.  By  this  Letter  she  gave  direc- 
tions  for  the  sale,  in  March,  1863,  of  the  entirety  of 
the  pre-legacy  for  the  account  of  the  estate,  with  the 
exception  of  some  of  the  moveable  articles  which  she 
wished  to  keep  out  for  herself.  She  also  gave  direc- 
tions with  reference  to  a  sale  by  her  late  Hushand  of 
a  piece  of  land  with  buildings  thereon,  in  Breda  Street, 
to  their  Daughter,  Jacoba  Anna  Mostert,  for  £1,500 
desiring  that  this  sale  should  be  completed,  and  the 
whole  purchase-money  secured  to  her  Husband's  es- 
tate, and  all  costs  paid  out  of  his  estate.  She  also 
gave  directions  for  the  sale  of  the  different  shares  in 
certain  Companies  which  had  been  found  in  the  es- 
tate and  were  set  forth  in  an  inventory,  except  one 
share  in  the  Appellant  Association.  This  excepted 
share  she  desired  might  he  taken  over  by  her  Son, 
Jan  Fredrik  Mostert,  at  the  value  then  set  upon  it  in 
the  Books,  without  any  premium. 

The  Appellant  Association,  acting   on    their  own 
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behalf  as  well  as  for  the  Widow,  as  Executors,  did 
not  confine  their  administration  to  the  estate  of  the 
MosTEBT.  Husband  {i.e.,  the  half  of  the  joint  estate),  but  in- 
cluded tlie  whole  of  the  joint  estate,  and  from  /une, 
1864,  to  Febncart/,  1868,  intituled  their  liquidation 
and  distribution  advertisements  and  accounts,  as  re- 
lating to  the  estate  of  Cornelis  Mostert,  sen.,  and  his 
surviving  Widow,  or  as  relating  to  '*  the  joint  estate 
of  the  late  Cornelis  MosterU  sen.,  and  his  surviving 
spouse,  Elizabeth  Jacoba  Louto^  as  relinquished 
by  him  according  to  mutual  Will  of  the  3 1st  of 
August,  1860/'  The  sum  claimed  and  deducted  by 
the  Widow  and  the  Appellant  Association,  her  co- 
executors,  for  the  commission  allowed  by  the  Colonial 
law  to  Executors  for  administering  the  estate  was 
calculated  on  the  whole  of  the  joint  estate  of  the 
Testators. 

The  sales  by  the  Appellant  Association  of  the  pro- 
perty, moveable  and  immoveable,  of  the  joint  estate, 
were  effected  partly  before  the  Widow's  Letter  of  the 
2l8t  of  January,  1863,  and  partly  in  the  month  of 
December,  1863,  and  were  principally  made  in  the 
interval  between  the  21st  of  January  and  the  28th 
of  August,  1863. 

On  the  28th  of  August,  1863,  the  Widow,  by  an 
instrument  as  co-executrix  testamentary  with  the  Ap- 
pellant Association  of  her  deceased  Husband,  ratified 
and  declared  her  approval  of  everything  which  had 
already  been  done  and  performed  by  the  Appellant  As- 
sociation in  the  administration  of  the  estate  of  Cornelis 
Mostert,  sen.,  and  which  should  thereafter  be  done 
and  performed,  and  she  thereby  also  granted  full 
power  and  authority  to  the  Appellant  Association  in 
her  own  name,  and  also  as  acting  for  her,  to  make 
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transfer  and  conveyance  to  their  respective  Purchasers      ^^^^ 
of  immoveable  property  from  the  estate.  Dentssw 

On  the  18th  of  September,  1863,  the  Widow  ad-     mootbbt. 
dressed  a  Letter  to  her  co-executors,  the  Appellant 
Association,  repudiating  for  the  first  time  the  mutual 
Will  of  herself  and  her  Husband. 

The  present  action  was  then  brought  by  the  Ap- 
pellant as  representing  the  Association  against  the 
Respondent  for  the  payment  of  a  balance  of  principal 
and  other  moneys  due  on  the  mortgage  of  the  11th 
of  November y  1859,  as  having  been  ceded  and  trans- 
ferred on  the  6th  of  October^  1864,  by  private  contract 
by  the  Appellant  Association  on  behalf  of  themselves 
and  their  co-executrix,  the  Widow,  to  the  Appellant 
Association  for  value  received. 

The  Respondent  in  his  plea  insisted  on  the  joint 
Will  as,  in  effect,  releasing  him  from  the  whole  debt, 
except  only  the  interst  during  the  Widow's  life  of  the 
unsatisfied  part  of  the  capital. 

The  Appellant  Association  replied,  in  effect,  that 
unsecured  debts  only  were  referred  to  by  the  joint 
Will,  and  that  the  Widow  had  rejected  the  benefits 
conferred  on  her  by  the  joint  Will,  and  that  the 
Respondent  had  acquiesced  in  her  repudiation,  and 
was,  at  all  events,  liable  to  pay  a  moiety  of  the  debt 
as  belonging  to  the  surviving  spouse. 

It  appeared  that  large  sums  had  been  advanced  by 
the  Testator,  Cornelis  Mostert,  sen.,  to  several  of  his 
children,  but  none  to  the  Respondent  or  his  Wife ; 
and  that  the  Executors  in  their  accounts  had  treated 
the  Respondent  as  entitled  to  the  benefit  of  the  pro- 
visions of  the  joint  Will  as  to  the  debts  due  to  the 
Testators  from  their  children.  The  Respondent, 
though  familiar  with  the  Dutch  language,  alleged  that 
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•  187a,  both  the  Will  and  the  accounts  rendered  by  the  Ex- 
l>E.NT88Eif  ecutors  were  unintelligible  to  him.  The  Executors 
^osTERT.  ^^  ^^^ir  liquidation  account  set  aside  a  fund,  which  was 
held  by  the  Appellant  Association,  to  answer  the  seven 
legacies  of  £300  each  at  the  death  of  the  surviving 
Testator,  out  of  the  joint  estate,  with  interest  from  the 
day  of  the  death  of  the  Testator,  Cornelis  Mosiert. 

The  cause  was  heard  without  a  jury,  on  the  14th, 
15th,  16th,  17th,  and  22Dd  of  Jufie,  1869,  before  the 
Chief  Justice,  Sir  Sidney  Bell^  and  Fitzpatrick  and 
Devyssen^  Puisne  Judges  of  the  Supreme  Court,  and 
the  majority  of  the  Court,  Mr.  Justice  Denyasen  dis- 
senting, on  the  I6th  of  November^  1869,  declared 
and  adjudged  :  First,  that  the  Mortgage  Bond  of  the 
Respondent  for  £3,750  sterling,  upon  which  the  Ap- 
pellant sued,  constituted  a  debt  within  the  meaning 
of  the  several  clauses  or  stipulations  of  the  mutual 
Will  of  the  SI  St  of  August^  1860,  having  reference 
to  debts  due  by  the  instituted  heirs,  of  whom  the 
Respondent,  as  married  in  community  of  property 
to  Isabella  Petronella  Hester  Master t^  was  in  law  one. 
Secondly,  that  the  Respondent  was  entitled  in  this 
action  to  assert  his  legal  rights  as  such  instituted  and 
indebted  heir  under  the  mutual  Will  aforesaid,  and 
was  not  estopped,  or  debarred  by  reason  of  acquies- 
cence, or  supposed  acquiescence,  in  anything  inconsis- 
tent with  those  rights ;  such  acquiescence,  or  supposed 
acquiescence,  having  taken  place  under  circumstances 
which  disentitled  the  Appellant  to  rely  upon  the  same 
as  a  waiver  by  the  Respondent  of  any  of  his  rights. 
Thirdly,  that  the  surviviving  Widow,  Elizabeth  Jacoba 
Mostert,  was  not  entitled  to  claim,  in  manner  and 
form  as  she  claimed,  and  was  allowed  to  claim,  a  right 
to  take  and  receive  a  free  half  of*  the  joint  estate. 
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which  had  been  in  community  between  herself  and       ^21^ 
her   deceased  Husband  ;  but,  on  the  contrary,  that     Pbhtssbh 
£!lizab€th  Jacoba  Moatert  was  bound  and  obliged,  as     MosrsftT. 
regarded  her  half  of  the  joint  estate,  to  give  effect 
to  all  the  clauses  and  stipulations  contained  in  the 
mutual  Will  of  the   31st   of  At^st^  1860,  having 
reference    to    debts    due   by    the    instituted    heirs. 
Fourthly,    that    according   to    the  true  intent  and 
meaning  of  clauses  and  stipulations,  the  Respondent's 
inheritance  from    and   out    of    the   estate    of    the 
deceased  Testator  was  to  be  deducted  from  the  prin« 
cipal  and  interest  of  his  debt,  being  first  applied  in 
payment  of  interest  in  arrear,  that  the  Respondent  re- 
mained liable  to  pay  the  surviving  Widow  for  her  life, 
interest  upon  the  unsatisfied  balance  remainining  due 
upon  the  debt  after  such  deduction;  that  when  the 
Widow  should  die  the  inheritance  of  the  Respondent  * 
from  and  out  of  her  estate  was  to  be  again  compensated 
by,  or  set  off  against,  an  equal  amount  of  the  debt  then 
remaining  due ;  and  that  in  case  the  last-mentioned 
inheritance  should  be  less  than  the  debt,  the  debt 
should  be  wholly  freed  and  discharged  from  liability 
for  any  deficiency  which    might  appear  or    exist. 
Fifthly,  that  the  Appellant  Association,  as  the  ces- 
sionaries of  the  debt  due  by  the  Respondent,  took  the 
place  of  the  Widow,  and  were  entitled  to  whatever 
rights  belonged  to  her  as  a  surviving  spouse,  bound 
by  the  clauses  and  stipulations  of  the  mutual  Will, 
but  not  to  any  other  or  greater  rights.    Sixthly,  that  it 
be  referred  to  the  Master  to  take  an  account  of  the 
balance  or  sum  still  due  by  the  Respondent  upon  his 
debt   after  deduction,  first,  of  his  counter-claim  of 
£4^  sterling;  second,  his  Wife's  paternal  inheritance, 
as  such  inheritance  would  have  existed  after  giving 
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3^3^  effect  to  the  clauses  and  stipulations  of  the  mutual 
DxmrssiH  Will  aforesaid,  relative  to  debts  due  by  the  in- 
M08TKRT.  stituted  heirs  ;  and  third,  after  deduction  of  a  certain 
payment  of  £1,176  sterling  made  by  the  Father  of 
the  Respondent,  who  was  a  surety  for  debt,  and  an 
account  of  such  interest,  if  any,  as  was  then  due  and 
owing  by  the  Respondent  upon  the  balance  of  his 
debt  after  such  deductions,  and  that  the  Appellant, 
as  such  cessionary  as  aforesaid,  should  take  judgment 
in  convention  for  the  amount  of  such  interest  as 
found  by  the  Master  with  costs  (a). 

From  this  judgment  the  present  appeal  was  brought. 

Sir  JR.  Palmer^  Q.C.,    Mr.    Rigby,  and  Mr. 
Myhurgh^  for  the  Appellant  :— 

The  first  question  that  arises  is  one  of  acquiescence 
on  the  part  of  the  Respondent.  The  acts  of  the  Ap- 
pellant Association  were  throughout  bondjide;  the 
Respondent  acquiesced  in  those  acts  after  he  knew, 
or  at  least  had  the  fullest  means  of  ascertaining,  all 
the  rights  he  now  insists  on,  and  he  is  precluded  and 
estopped  from  setting  up  those  rights  against  the 
Appellant.  The  Association  whom  the  Appellant 
represents  would  not  have  taken  over,  as  they  did, 
for  full  and  valuable  consideration,  the  mortgage  Bond 
in  question,  until  the  alleged  rights  of  the  Respondent 
had  been  disposed  of,  had  the  Respondent  given  them, 
as  he  was  bound  to  have  done,  due  notice  of  such 
claim.  But  the  second  question  is  the  really  impor- 
tant one,  involving  as  it  does  not  only  the  power  by 
the  Law   in   force  in  the  Cape  of  Good  Hope,  of 

(a)  See  report  of  case,  ^  Buchanan's  Gape  of  Oood  Hope  Gases, 
331 ;  and  see  former  branches  of  the  case,  1  Buchanan's  Cape  of 
Good  Hope  Cases,  pp.  286, 800. 
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making  a  joint  Will,  but  when  such  a  Will  has  been      ^^^ 

made  by  HusbandandWife^havingcommunityof  goods,     Durrssu 

whether  it  is  competent  for  the  Wife,  if  she  survive  her     mostmt. 

Husband,  to  repudiate  her  share  in  the  mutual  Will, 

and  assert,  as  she  has  done  in  this  case,  her  common 

law  rights,  as  unaffected  by  it.    To  claim,  in  fact,  and 

exercise  authority  over  one  half  of  the  estate  which 

had  belonged  in  community  to  her  late  Husband  and 

herself ;  and  thus  claim,  as  she  has  done,  one-half  of 

the  mortgage  debt  due  by  the  Respondent.     Now, 

we  contend,  that  by  the  Roman-Dutch  Law,  which  is  the 

law  in  force  in  the  Cape  of  Oood  Hope,  the  Widow, 

the  surviving  spouse,  was  not  bound  by  the  mutual 

Will,  and  had  a  right  to  revoke  it,  so  far  as  related  to 

her  own  property,  and  to  claim  half  of  the  property 

of  her  Husband  and  herself.     By  the  lloman-Dutch 

Law  a  mutual  or  joint  Will  is  really  two  Wills  on  one 

paper  :    Van  der  Linden,  Inst,  of  the  Laws  of  Holland^ 

B.  L,  ch.  ix.,  sec.  IIL,  pi.  5  [Henrjfs  Translation, 

p.   129];   Orotius'  Intro,  to  Dutch  Jurisprudence, 

B.  II.,  ch.  xvii.,sec.  24  ;  VanderBerg^s  Nederlandsh 

Advys  Boek,  vol.  II.,  Consultatus.  210 ;  Hollandsche, 

vol.  IV.,  Cons.  43;  PeckiuSy  de  Testam.  conjug.  Lib.  L, 

c  43  ;   Van  der  Keessel,  Thes.  298,  B.  II.,  ch.  xvii., 

sec.  24  [Ed.  1868  by  De  Wal].     Voet.  Lib.  xxiii.  tit. 

4,  sec.  63;  lb.  Lib.  xxviii.  tit.  8,  sec.  11.    From  these 

authorities  it  appears  that  the  Husband  and  Wife  may 

both  make  their  Testaments  in  one  and  the  same  paper 

writing,  but  the  paper  is  considered  to  contain  two 

separate  Testaments,  which  each  of  them  may  after* 

wards  alter  separately,  and  without  the  knowledge  of 

the  other,  before  as  well  as  after  the  death  of  either 

of  them  :  Barge,  Com.  on  Col.  and  For.  Law,  vol.  iv., 

p.  404,  where  all  the  authorities  are  collected.     Brits 
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1872.  y^  Bfits*  Executors  (a)  ;  Hofmeyr  v.  De  Wet  (6) ; 
Pbntsssk  relied  upon  in  the  Court  below,  were  cases  of  adiation* 
MosTJBBT.  ^^  acceptance  of  benefit  by  the  survivor  under  a 
mutual  Will :  Oosthuysen  v.  Oosthuysen  (c)  was  also 
a  case  of  adiation  and  acceptance  by  the  Wife  of  the 
benefits  of  the  joint  Will:  Scorej/s  Executors  v. 
Scorey  {d).  Here,  though  there  was  a  common  testa- 
mentary intention,  there  was  not  a  testacy  by  one  upon 
the  property  of  the  other  by  consent  either  express  or 
implied.  But,  even  if  the  Respondent  was  not  es- 
topped by  acquiescence,  and  if  the  eflfect  of  the  Will, 
regarded  as  the  Will  of  the  Testator^  Comdis  Mostert, 
sen.y  amounted  to  a  discharge  of  so  much  of  the 
Testator's  half  of  the  debt  as  should  prove  to  be  in 
excess  of  the  paternal  inheritance  of  the  Respondent's 
Wife,  the  Appellant  Association,  as  taking  the  place 
of  the  surviving  Widow,  and  as  entitled  to  her  rights 
in  regard  to  such  mortgage  debt,  are  entitled  to  claim 
from  the  Respondent  one  half  of  such  debt,  as  re- 
mained due  at  the  date  of  the  Testator's  death, 
namely,  the  sum  of  £1,875,  with  interest  thereon 
from  the  15th  of  February f  1861. 

Sir  John  Karslake,  Q.C.,  and  Mr.  H.  W.  Busk, 
for  the  Respondent: — 

The  real  question  in  this  case  is,  whether,  this 
being  a  joint  and  mutual  Will  made  by  Husband  and 
Wife  in  community  of  goods,  the  Wife  was  capable  of 
repudiating  her  part  in  it,  and  having  survived  her 
Husband,  could  repudiate  her  share  and  interest  in 
it.     Now,  the  cases  referred  to  on  the  other  side — 

(a)  1  Buchanan's  Gape  of  Qood  Hope  Cases,  8112. 

(6)  Ibid.  317.  (c)  Ibid.  51. 

(d)  Menzie's  Gape  of  Good  Hope  Rep.  Book,  %  p.  231. 
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Hojmeyr  v.  De  Wet  (a),  Brits  v.  Brits'  Executors  (6),       2^!^ 
and  Oosthuysen  v.  Oosthuysen  (c) — and  attempted  to     Dsntssut 
be  distinguished  from  the  present,  decide  that  if  two     mobtsby. 
spouses  make  two  Wills  in  one  instrument,  in  them- 
selves separable  as  far  as  language  goes,  but  apparently 
made  the  one  in  consideration  of  the  other ;  and  the 
one  gives  the  other  benefits  which  by  the  Roman- 
Dutch  law  he  or  she,  but  for  the  Will,  would  not  be 
entitled  to,  and  that  one  survives  and  takes   those 
benefits,  the  survivor  cannot  repudiate  the  mutual 
Will,  but  must  abide  by  it ;  and  the  mutual  Will,  so 
far  as  it  effects  the  interests  of  the  survivor,  becomes 
his  or  her  irrevocable  Will.    Here  we  contend,  that 
the  two  spouses  did  in  effect  consolidate  their  estates 
so  as  to  render  these  joint  instruments,  even  if  con- 
sidered as  two  Wills,  incapable  of  separation  the  one 
from  the  other.     The  debts  due  to  the  joint  estate  of 
the  Husband  and  Wife  were  in  the  absolute  disposal  of 
the  Husband;  and  by  their  mutual  Will  they  not  only 
disposed  of  the  matter  of  those  debts,  but  regulated  the 
disposition  of  their  common  estate  for  the  benefit  of 
their  children.     The  Wife  surviving  could  not  revoke 
their  mutual  Will  so  far  as  regarded  her  share  of  the 
common  estate,  there  being  nothing  in  the  Will  of  the 
nature  of  a  donatio  from  her  to  her  Husband  ;  Peck^ 
iuSy  de  Testam.  Conjug.  Lib.  I.  c.  43 ;  Van  der  Linden, 
Inst.,  B.  I.,  eh.  ix.,  pi.  5,  p.  129 ;   Orotius,  Intro,  to 
Dutch  Law,B.  II.,  ch.xvii.,  s.24;  lb.  B.  I.  ch.  v.,  s.  25; 
Van  der  Keessel,  Thes.  298,  B.  II.,  ch.  xvii.,  s.  18; 
Dekker,  Diss.  Jur.  Lib.  I.  and  VI.  ch.  1 ;  Van  Leeuwen^ 
Censura  Forensis,  B.  III.,  ch.  11,  s.  7  ;  Van  Leeuwen, 
Comm.  on  Roman-Dutch  Law,  B.  II.,  ch.  3,  s.  8,  are 

(a)  1  Buchanan's  Gape  of  Good  Hope  Cases,  317. 
(6)  Ibid.  Sid.  (c)  Ibid.  51. 
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^2^^  authorities,  by  the  Roman-Dutch  law,  for  the  pro- 
DuTTsssir  position  we  contend  for.  It  is  also  recognized  by 
M08TIET.  English  law  :  Hayes  and  Jarman,  Forms  of  Wills,  p. 
582  [Ed.  1863].  In  Bu/aur  v.  Pereira  (a)  a  mutual 
Will  by  Husband  and  Wife  of  their  joint  estate  was 
held  by  the  Court  of  Chancery  here  binding  on  the 
Wife,  the  survivor,  and  on  her  personal  estate.  Again, 
in  Lord  Walpoh  v.  Lord  Orford  (Jb)  although  that 
Court  refused  to  enforce  an  agreement  for  a  mutual 
Will  as  being  uncertain  and  unfair,  it  by  no  means 
decided  that  such  a  Will  could  not  be  made  or  enforced; 
Dillon  V.  Parker  (c).  Here  it  was  sufficiently  estab- 
lished that  the  Widow  adopted  and  acted  under  the 
joint  Will,  and  she  was  precluded  by  acquiescence 
and  adiation  from  repudiating  it,  even  if  she  had  such 
power.  Like  the  English  law  of  election,  she  chose 
to  take  under  the  Will  and  acted  under  it:  Worthing- 
ton  v.  Wigginton  (rf). 

-  The  consideration  of  the  judgment  having  been 

1872.        reserved  was  now  delivered  by 

Sir  Robert  Collier: — 

This  was  an  action  of  debt  on  a  Bond  brought  by 
the  Plaintiff,  as  acting  Executor  of  the  late  Comelis 
Mosterf,  sen.,  against  the  Defendant  for  the  recovery 
of  the  sum  of  £3,750.  Among  other  pleas,  not  now 
material  to  notice,  the  Defendant  pleaded  that  he  had 
been  released  from  this  obligation  by  the  terms  of  the 
mutual  Will  of  Cornelia  Mostert^  deceased,  and  his 
surviving  Wife.     The  Plaintiffs  replied  by  a  general 

(a)  1  Dick.  419;  2  Hai^.  Jiirid.  Ex.  101. 

(6)  8  Ves.  402,  416. 

(e)  1  Swan.  360.  {d)  U  L.  J.  (Cb.),  78. 
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denial,  and,  further,  that  the  Defendant  was  at  all       ^^^ 
events  liable  for  half  the  amount  of  the  Bond,  the     DavTBssv 
share  of  the  surviving  spouse,  who  had  repudiated     Mostbrt. 
the  mutual  Will.    Judgment  was  given  for  the  De* 
fendant  by  the  Chief  Justice  Sir  Sidney  Bell,  and 
Mr.  Justice  FUzpatrick — the  majority  of  the  Court 
— Mr.  Justice  Denyaaen  dissenting.     The  Appellants 
now  contend  that  they  are  entitled  to  judgment  for 
one-half,  but   only   one-half,   of  the  amount  of  the 
Bond. 

The  facts  material  for  the  decision  of  this  case  are 
as  follows : — 

The  Bond  was  executed  by  the  Defendant  on  the 
11th  of  November^  1859,  in  favour  of  Comdis  Mos^ 
tert,  sen.,  whose  Nephew  he  was,  and  whose  Daughter 
he  had  married,  to  secure  the  purchase-money  of  a 
Farm  which  Cornelis  Mostert,  sen.,  had  sold  to  him. 

Comelis  Mostert  had  been  married  to  Elizabeth 
Jacoba  his  Wife,  in  community  of  goods.  On  the 
81st  of  August,  1860,  Comelis  Mostert,  sen.,  and  his 
Wife,  made  what  is  commonly  called  *'  a  mutual 
Will,"  in  the  manner  customary  in  the  Colony. 

The  provisions  of  that  Will,  as  far  as  they  are 
material  to  the  present  case,  were  these  :— 

An  estate,  together  with  the  fixtures,  furniture,  &c, 
was  left  as  a  pre-legacy  to  the  survivor,  on  condition 
of  the  survivor  paying  £3,000  to  the  estate  of  the 
predecessor. 

Certain  specific  legacies  were  given  to  some  of  the 
Children  and  Grandchildren,  to  be  paid  after  the 
death  of  the  survivor  of  the  Testators.  Certain  sole 
and  universal  heirs  were  nominated,  being  the  survivor 
of  the  Testators,  and  their  Children  and  Grand- 
children, mentioned  by  name,  in  the  whole  to  the 
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1872.        number  of  ten,  all  of  whom  were  to  take  equal  shares; 
PfiNTBSEir     and  **  in  case  of  the  predecease  of  one  or  more  of 
MoBTBBT.     them  their  lawful  descendants  by  representation  per 
stirpes/'  subject  to  the  following  among  other  stipula- 
tions, namely : — 

'*  First,  that  in  computation  with  the  inheritance  of 
each  of  the  instituted  heirs  being  Children  or  Grand- 
children of  the  Testators,  shall  have  to  be  brought 
all  that  he  or  she  respectively  shall  be  found  to  be 
indebted  to  the  estate  of  the  Testators. 

**  Secondly,  that  when  and  where  such  debts  should 
happen  to  exceed  the  amount  of  the  inheritance  from 
the  estate  of  the  first  dying,  the  heir  or  heirs  whom 
it  may  concern  shall  not  need  to  bring  up  (pay)  the 
excess  directly,  but  that  it  shall  be  sufficient  for 
them  to  remain  indebted  to  the  survivor  for  such 
excess  above  inheritance  from  the  estate  of  the  first 
dying)  to  be  afterwards  at  the  death  of  the  survivor 
of  the  Testators  brought  into  computation  with  his, 
her,  or  their  inheritance,  from  the  estate  of  the  latter. 

^'  Thirdly,  that,  in  so  far  as  the  inheritance  from 
the  estate  of  the  first  dying  falling  to  the  share  of  one 
or  more  of  the  instituted  heirs,  might  exceed  the 
amount  of  his,  her,  or  their  debts  to  the  estate,  the 
excess  of  inheritance  above  debts  may  and  shall  be 
paid  out  to  him,  her,  or  them  respectively,  free  and 
unburdened. 

"  Fourthly,  that  all  that  shall  fall  to  the  share  of 
the  aforesaid  instituted  heirs  of  the  Testators,  as  in- 
heritance from  the  estate  of  the  survivorof  the  Testators 
(and  in  case,  and  in  so  far  as  the  said  heirs  may  have 
remained  indebted  to  the  survivor  of  the  Testators  for 
surplus  of  debts  above  the  inheritance  from  the  first 
dying,  then  after  deduction  of  such  debts),   shall  be 
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and  remain  as  the  same  is  hereby,  burdened  with  the  ^^l^ 
entail  of  Jidei  commtssum  in  such  manner  that  only  Pentssut 
the  interest  or  usufruct  thereof  shall  be  enjoyed  by  Mostbrt. 
the  heirs  of  the  Testators  and  their  surviving  spouses 
the  latter  so  long  as  they  remain  unmarried,  whilst 
the  capitals  themselves  shall  devolve  and  go  over, 
after  their  death,  undiminished  and  unburdened,  to 
their  lawful  descendants,  per  stirpes.  And  the  Tes- 
tators did  further  declare  that  they  have  made  this 
^dei  commissary  disposition  in  order  to  insure  to  their 
aforesaid  heirs,  as  also  to  their  Children  and  Spouses 
(the  latter  so  long  as  they  remain  unmarried),  main- 
tenance and  the  means  of  living  in  case  of  misfortune, 
going  backwards  in  pecuniary  circumstances  or  mer- 
cantile affairs,  Insolvency  or  Bankruptcy,  or  other 
accidents,  and  especially  in  so  far  as  they  may  at 
present  be  insolvent." 

And   other  provisions   follow   which   are  not  so 
material  to  the  present  case. 

"  Fifthly,  if,  however,  it  should  come  to  pass  that 
one  or  more  of  the  aforesaid  instituted  heirs  of  the 
Testators  is  or  are  indebted  to  the  estate  of  the  sur- 
vivor of  the  Testators  more  than  the  amount  falling 
to  his,  her,  or  their  share  as  inheritance  therefrom,  it 
is  in  such  case  the  will  and  desire  of  the  Testators  that 
any  excess  of  debts  above  the  inheritance  falling  to 
the  share  of  such  heir  or  heirs  shall  be  remitted  to 
him,  her,  or  them,  as  the  same  is  hereby  remitted  to 
him,  her,  or  them,  nunc  pro  tunc,  and  that  such 
excess  of  debts  above  inheritance  shall  not  be  allowed 
to  be  taken  in  the  computation  of  the  inheritance  of 
the  respective  heirs,  as  it  is  not  the  desire  of  the 
Testators  that  the  same  shall  be  considered  as  forming 
any  part  of  the  estate,  but  that,  on  the  contrary,  the 
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1872.       inheritances  of  the  respective  heirs  shall  be  decreased 
Dentssen      equally  in  proportion  to  the  joint  amount  of  the  excess 
MosTSBT      ^^  ^^^'  above  inheritance  remitted  in  manner  afore- 
said/' 

Then  follows  the  appointment  of  Executors  in  these 
terms — 

''And  the  Testators  declared  to  nominate  and 
appoint  as  Executors,  Testamentary  Administrators 
of  the  estate,  and  guardians  of  the  Union  and  fidei 
commissary  heirs,  to  wit :  the  Testator,  his  Wife,  the 
present  Testatrix,  together  with  the  Souih  African 
Association  for  the  administration  and  settlement  of 
estates,  and  the  Testatrix  declares  to  nominate  and 
appoint  her  Husband  the  present  Testator  alone.'' 

Comelis  Mostert,  sen.,  died  on  the  15th  oi  December^ 
1862. 

On  the  23rd  of  December^  1862,  a  certificate  was 
duly  granted  by  the  proper  authority  to  the  Widow 
of  Comelis  Mostert,  and  to  the  South  African  Associa- 
tion^  appointing  them  Executors  Testamentary  of  the 
Will  of  Comelis  Mostert. 

On  the  21st  of  Janrmry^  1863,  the  Widow  wrote 
the  following  letter  to  the  Association  :-^ 

"  Gentlemen, — ^With  reference  to  the  Will  of  my 
late  Husband,  Mr.  C  Mostert^  senior,  I  hereby  declare 
that  I  do  not  accept  the  pre-legacy  made  to  me  of  the 
garden  or  estate  called  Welgedaan^  situated  at  the 
upper  end  of  St.  John  Street,  with  all  the  moveable 
property,  trinkets,  and  cattle  which  are  therein,  and 
request  you  to  sell  the  same  publicly,  for  account  of 
the  estate,  in  the  month  of  March.  I  shall  supply 
you  with  a  list  of  some  articles  which  I  wish  to  keep 
out  for  myself. 
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**  With  respect  to  the  piece  of  land  with  the  build*        ^®^*- 
ings  thereon,  situated  in  Breda  Street^  now  occupied     DsNTomr 
by  Mr.  J.  J.  Meintjes,  I  desire  that  the  same  be  with-     mobtibt. 
out  delay  transferred  to  my  Daughter,  Jacoba  Anna 
Mostert^  married  without  community  of  property  to 
the  said  Meintjes,  to  whom  the  same  was  sold  by  my 
late  Husband  for  £1,500,  when  a  Mortgage  Bond 
must  be  passed   by  my  said  Daughter  for  the  full 
amount  of  the  purchase-money,  £1,500,  bearing  in- 
terest from 9  in  favour  of  the  estate  of  my  Husband, 

all  the  expenses  of  this  transfer  and  of  the  mortgage 
Bond  to  be  passed  by  my  Daughter,  also  transfer  dues, 
expenses  of  diagram,  and  all  other  expenses  in  con- 
nection with  the  said  transfer  and  mortgage  Bond, 
must  be  paid  out  of  the  estate  of  my  Husband. 

*'  With  regard  to  the  different  shares  in  companies 
which  have  been  found  in  the  estate,  and  are  set  forth 
in  the  Inventory,  it  is  my  desire  that  the  same  be  sold 
as  advantageously  as  possible  for  the  estate ;  with  the 
exception,  however,  of  one  share  in  your  Association, 
with  regard  to  which  my  desire  is  that  the  same  may 
be  taken  over  by  my  Son,  Jan  Predrik  Mostert,  at 
the  value  now  set  upon  it  in  the  Books,  without  any 
premium ;  and  as  it  will  be  necessary  to  take  the 
opinion  of  the  members  of  the  Association  upon  this 
subject,  I  request  you  will  employ  your  influence  as 
much  as  possible  to  have  this  my  wish  gratified. 
*'  I  am  your  servant, 

"  Widow,  C.  MosterU  born  Louw.** 

On  the  28th  of  August^  1863,  she  executed  the  fol- 
lowing document : — '*  I  the  undersigned,  Elizabeth 
Jacoba  LouWf  Widow  of  the  late  Mr.  Cornelis 
Mastert,  senior,  in  my  capacity  as  Co-executrix  Testa- 

N    N  2 


522  CASB8  BEFORE  THE  PBIVT  COUNCIL. 

1872.  mentary  with  the  Soulh  African  Association^  &c.,  of 
PBMT88EH  my  afoFesald  Husband,  Comelis  Mostert^  senior,  do 
MoBTiBT.  hereby  declare  to  ratify  and  approve  of  everything 
which  has  already  been  done  and  performed  by  the 
said  Association  in  the  administration  of  the  estate 
of  the  said  Comelis  Mostert,  senior,  and  which  shall 
hereafter  be  done  and  performed ;  and  also  hereby  to 
grant  full  power  and  authority  to  the  said  Associa- 
tion, in  their  own  name,  and  also  (as  acting  for  me) 
in  my  name  to  make  transfer  and  conveyance  to  the 
respective  Purchasers  of  immoveable  property  from 
said  estate,  and  such  transfer  shall  be  considered  by 
me  as  having  heen  made  with  my  concurrence  and 
knowledge,  under  obligation  of  my  person  and  pro- 
perty, according  to  law. 

"  U.  Mostert. 
'^Cape  Town,  28th  August,  1863.'" 

On  the    18th    of    September,    1863,  the  Widow 
Mostert  wrote  the  following  Letter:— 

**  To  the  Board  of  Directors  of  the  South  African 
Association  for  the  administration  and  settlement 
of  estates. 

"  Cape  Town,  18th  September,  1863. 
**  Gentlemen, — I  have  resolved  to  claim  only  the 
net  half  of  the  joint  estate  of  my  late  Husband  and 
myself,  and  which,  by  virtue  of  the  community  of 
property  which  has  existed  between  us,  belongs  to  me 
by  law,  and  to  forego  all  legacies,  and  also  the  child's 
portion  bequeathed  to  me  by  my  late  Husband.  I 
now  kindly  request  you,  as  the  administering  Execu- 
tors of  the  said  estate,  to  liquidate  the  same  as 
speedily  as  possible,  and  to  pay  me  the  half  share 
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due  to  me,  in  cash,  as  I  am  not  inclined  to  take  in 
payment  any  Bonds  due  by  my  children. 

"  I  am,  your  obedient  servant,  Mootibbt. 

"  E.  Mostert:' 

The  Association  proceeded  to  administer  the  estate, 
and  filed  accounts  headed,  as  follows  : — 

'*  Liquidation  and  distribution  account  of  the  joint 
estate  of  the  late  Cornells  Mostert  (sole  and  surviving 
spouse  Elizabeth  Jacoba  Louw,  as  relinquished  by 
him),  according  to  mutual  Will,  which  accordingly  is 
framed  by  the  said  Elizabeth  Jacoba  Louw  and  the 
South  African  Association,  in  their  capacity  as  Execu- 
tors Testamentary,  pursuant  to  Letters  of  Administra- 
tion of  the  23rd  of  December,  1862." 

And  they  received  the  ordinary  commission  as 
Elxecutors. 

Subsequently,  the  Executors  relinquished  all  their 
interest  to  the  Plaintiff,  who  instituted  this  suit. 

It  was  contended  on  behalf  of  the  Appellant,  that, 
under  these  circumstances,  the  Widow  had  a  right  to 
revoke  the  Will  as  far  as  it  dealt  with  her  own  pro- 
perty, and  to  claim  that  half  of  the  joint  estate  of 
her  late  Husband  and  herself,  to  which  she  would 
have  been  entitled  if  she  had  made  no  Will  ;  that, 
consequently,  she  could  sue  the  Defendant  for  half 
of  the  debt  owing  by  him  to  the  joint  estate,  and 
transfer  the  power  of  suing  for  it  to  the  Plaintiff. 

On  the  part  of  the  Respondent  it  was  contended, 
that  she  had  no  power  to  revoke  any  part  of  the 
Will,  and  that  consequently  the  debt  could  not  be 
sued  for. 

The  main  questions  which  arise  in  the  case  are 
these : — 
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^  1872.  First,  could  the  Widow  Mostert  revoke  the  Will,  as 

BBMTBsxir     far  as  it  affected  her  share  of  the  property,  if  she  took 
MosTSBT.     or  elected  to  take  the  benefit  of  its  provisions  in  her 
favour  ? 

Second,  could  she  revoke  it  if  she  did  not  take  or 
elect  to  take  such  benefit  ? 

Third,  did  she  or  did  she  not  take  or  elect  to  take 
such  benefit  ? 

The  views  of  the  Judges  of  the  Supreme  Court 
of  the  Colony  may  be  shortly  stated  thus : — 

The  Chief  Justice  inclined  to  the  opinion  that  she 
had  so  elected,  but  held  that,  even  if  she  had  not,  she 
could  not  revoke  the  Will.  Mr.  Justice  Fitzpatrick 
held  the  latter  proposition. 

Mr.  Justice  Denyssen  held  that  she  had  not  so 
elected,  and,  that  being  so,  that  she  had  power  of  re- 
voking the  Will. 

It  is  not  to  be  expected  that  much  light  will  be 
thrown  upon  the  questions  which  arise  in  this  case  by 
the  very  scanty  authority  to  be  found  on  the  con- 
struction of  documents  in  the  nature  of  mutual  Wills 
in  this  Country,  where  they  are  of  rare  occurrence, 
and  where  the  laws  regulating  the  relations  of  Husband 
and  Wife  are  in  many  respects  different  from  those  of 
the  Colony. 

It  may  be  enough  to  observe  that,  in  the  case  of 
Dufaur  v.  Pereira  (a).  Lord  Camden  held  that  a 
Husband  and  Wife,  having  made  a  mutual  Will,  and 
that  |[the  Wife,  after  her  Husband's  death,  having 
possessed  all  his  personal  estate,  and  enjoyed  the 
interest  thereof  during  his  life,  by  that  act  bound  her 
assets  to  make  good  all  her  bequests  in  the  mutual 

(a)  i  Dick.  910.   The  judgment  is  also  reported  in  S  Harg.  For. 
rg.  272,  and  2  Harg.  Jurid.  Ex.  101. 
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Will,  and  that  her  subsequent  Will,  so -far  as  it  broke      .  ^^J^- , 
in  upon  the  mutual  Will,  was  void.     And  that,  in  the     1>b»t88m 
case  of  Walpole  v.   Lord   Orford  (a).  Lord  Lough-     Mostmt. 
borough  refused  to  confirm  the  compact  of  a  mutual 
Will,  under  circumstances  which  are  thus  stated  in 
Mr.  Justice  Williams*  Book  on  Executors,  vol.  i.,  p. 
122  [6th  Ed-]  :— 

**  The  Will  of  George^  Earl  of  Orford^  made  in 
1766,  and  Horace^  Lord  Walpole' s  Codicil  of  the 
same  date,  made  in  concert,  constituted,  in  effect,  a 
mutual  Will.  Horace  Lord  fValpole,  died  in  17579 
without  revoking  his  part  of  the  mutual  Will,  viz., 
the  Codicil  of  1756.  Oeorge,  Earl  of  Orford,  died 
in  1791»  when  it  appeared  that  he  had  made  a  Codicil 
in  1776;  and  this,  by  reason  of  a  reference  to  his  last 
Will,  bearing  date  in  17^2,  was  construed  as  a  revoca- 
tion on  his  part  of  the  mutual  Will,  viz.,  the  Will  of 
1756.  A  case  was  then  raised  in  equity,  that  the 
mutual  Will  of  1756  became  irrevocable  on  the  death 
of  Lord  Walpole  in  1757,  though  it  was  admitted  to 
be  revocable  by  either  during  the  joint  lives  of  Lord 
Walpole  and  Lord  Orford,  with  notice  to  the  other. 
And  the  judgment  of  Lord  Camden  in  Dufaur  v. 
Pereira  was  mainly  relied  upon  in  defence  of  that 
position.  Lord  Loughborough,  however,  refused  to 
enforce  the  compact  of  the  mutual  Will ;  but  this 
was  chiefly,  it  seems,  by  reason  of  the  uncertainty, 
and,  in  some  sense,  unfairness,  of  the  compact ;  so 
that  it  leaves  the  principle  of  Lord  Camden's  decision 
in  Dyfaur  v.  Pereira  wholly  unshaken." 

The  solution  of  the  questions  in  this  appeal  must 
be  found  in  the  authorities  on  the  Roman- Dutch  law 
in  force  in  the  Colony. 

(a)  3  Ves.  402. 
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By  the  Roman  law  the  property  of  Husband  and 
Wife  was  separate,  and  each  was  entitled  to  dispose 
M08TEET.     ^^  ^*  ^*  pleasure,  either  during  life  or  by  Will. 

The  customs  of  the  Dutch  introduced  community 
of  goods  between  Husband  and  Wife,  the  Husband 
being  the  administrator  of  the  property,  and  holding 
the  relation  of  Curator  or  Guardian  to  the  Wife  ;  and 
this  community  of  goods  was  enforced  and  preserved 
by  a  strict  prohibition  of  all  contracts  relating  to  pro- 
perty between  Husband  and  Wife.  On  the  death  of 
either,  the  survivor  took  half  of  the  property ;  the 
other  half,  in  the  absence  of  testamentary  disposition, 
going  to  the  heirs  of  the  deceased. 

Both  Husband  and  Wife  retained  the  power  of 
disposing  of  their  respective  shares  by  Will,  and  any 
agreement  renouncing  this  power  was*  void.  Voet  ad 
PandectaSf  Lib.  xwm.  tit.  3,  s.  10:  **  Ambulatoria  est 
hominis  voluntas  ad  extremum  vitiB  halitum  .  .  .  ideo 
revocationem  testamenti  a  jure  concessam  impedire 
nequit  pactum  de  non  revocandd  vel mutandd valuniak 
interpositum.'*  By  custom  the  form  of  mutual  Wills 
was  introduced,  which,  sometimes  adopted  by  persons 
not  related  to  each  other,  became  the  common  form 
of  testamentary  disposition  by  Husband  and  Wife. 
Much  authority  (as  was  to  be  expected)  is  to  be 
found  bearing  upon  Wills  of  this  description,  and 
the  following  general  rules  of  law  may  be  treated  as 
jlearly  established  :— 

First,  that  such  Wilis,  notwithstanding  their  form, 
are  to  be  read  as  separate  Wills,  the  dispositions  of 
each  spouse  being  treated  as  applicable  to  his  or  her 
half  of  the  joint  property. 

Second,  that  each  is  at  liberty  to  revoke  his  or  her 
part  of  the  Will  during  the  Co-testator's  lifetime,  with 
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or  without  communication  with  the  Co-testator,  and     ^  iBTa.^ 
after  the  Co-testator's  death.  D^ixtwMn 

In  support  of  these  general  rules  of  law  may  be  mobtmt. 
cited :  Ghrotitis'  Introduction  to  Dutch  Jurisprudence, 
B.  1,  c.  v.,  s.  25;  B.  2,  c.  xvii.  s.  24  and  notes; 
Bt/nkershoekf  QucBsti.  Juris  Private  Lib.  III.,  c.  vii. ; 
Huberts  Heden  daaghe  Reghtsgeleeirheidj  B.  II.,  c. 
xii. ;  Schorex  notes  ad  Orotius,  B.  II.,  c.  xv.,  s.  9 ; 
f^an  der  Keessel,  Thes.  298,  B.  II.,  ch.  xvii.,  s.  24  ; 
Van  der  Linden,  Institutes  of  the  Laws  of  Holland, 
B.  I.,  ch.  ix.,  s.  3,  pi.  5,  p.  129 ;  and  other  authorities 
referred  to  in  the  judgment  of  Mr.  Justice  Denyssen. 

The  general  rule  being  established,  it  next  becomes 
necessary  to  ascertain  the  exceptions  to  it.  They 
are  thus  stated  by  Grotius^  B.  II.,  c.  xv.,  s.  9  (trans- 
lated by  Herbert)  :— 

''  When  the  spouse  who  dies  first  has  bequeathed 
any  benefit  in  favour  of  the  survivor,  and  has  after- 
wards limited  the  disposal  of  the  property  in  general 
after  the  death  of  such  survivor,  then  such  survivor, 
if  he  accepts  such  benefits,  may  not  afterwards  dis- 
pose of  his  or  her  share  by  last  Will  in  any  manner 
at  variance  with  the  Will  of  the  deceased.'' 

The  substance  of  this  doctrine,  though  expressed 
in  varying  terms,  is  to  be  found  in  the  leading  autho- 
rities from  the  time  of  Chrotitis  to  the  present  day. 

Van  Leeuwen,  in  his  Censura  Forensis,  a  Book 
of  high  authority,  after  stating  the  general  rule,  thus, 
describes  the  exception,  B.  III.,  c.  xi.,  s.  7 : — 

*^QiuB  tamen  regtda  limitatur  (pnsseriim  inter 
conjuges)  casu  quo  duo  simul  testantes,  alter  alterum 
heredetn  instituit,  sub  ed  conditione  atque  onere ;  ut 
omnia  ea  bona  qiue  post  mortem  ultimo  morienti^,  ex 
mutuA  hereditate  supererunt,  relinquantur  huic  out  illi. 
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^^^^      Quo  facto  supervivenSf  postquam  hereditaiem  prima 

PsNTssBN     morientis  adieriU  pro  sud  etiam  parte  aliter^  aut  contra 

MosTXBT.     eandem  voluntatem  mutuam  de  novo  disponere  hand 

potest,  tnutuo  quasi   consensu^  eorumdem  patrimonio 

consolidato,  et  ad  unicum  patrimonium  redactoJ* 

A  passage  to  the  same  effect  is  to  be  found  in  Van 
Leeutoen^s  Commentaries  on  the  Roman-Dutch  Law, 
B.  II.,  c.  iii.,'s.  8. 

Their  Lordships  understand  the  expression,  *^  post- 
quam hereditatem  primi  morientis  adierit" — "  After 
he  has  adiated  the  inheritance  of  the  predeceaser/'  as 
equivalent  to  the  ^  acceptance^of  benefits ''^^spoken  of 
by  Oroiius.  **  Adiation  is  a  term  well  known  to  the 
Roman-Dutch  Law,  and  although  Mr.  Justice  Connor 
in  the  case  of  Oosthuysen  v.  Oosthuysen  (a),  may  be 
correct  in  saying  that  its  technical  sense,  as  applicable 
to  the  institution  of  an  heir,  may  have  become  obso- 
lete, it  appears  to  be  used  by  Van  Leeuwen  and  other 
Writers,  when  applied  to  the  survivor  of  two  Co- 
testators  under  a  mutual  Will,  in  a  sense  equivalent 
to  the  adoption  and  confirmation  of  the  Will  by  the 
acceptance  of  benefits  under  it. 

Many  extracts  from  the  Hollandiche  Consukatien^ 
translations  of  which  certified  by  the  Registrar  of  the 
Supreme  Court  of  the  Colony,  have  been  sent  to  their 
Lordships,  are  in  accordance  with  these  doctrines 
(among  them  may  be  cited  vol.  i.,  Consultation  50; 
vol.  ii.,  Consultation  53;  vol.  iii.,  Consultation  3; 
vol.  iv..  Consultation  43).  To  the  same  effect  are 
extracts  translated  and  certified  in  the  like  manner 
from  Van  der  Berg*s  Nederlandsh  Advys  Boek. 

The  circumstances  of  the  case  referred  to  in  Con- 

(a)  1  Bachanan's  Ct^  of  Good  Hope  Gases,  p.  6 1 . 
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sultatiOQ  210  of  the  second  Book  of  this  work  very       ^^"^^ 
much  resemble  those  of  the  present.  DmrmmB 

There  the  Husband  made  a  Will  to  which  the  jionmax. 
Wife  gave  her  written  assent  (the  effect  of  which  is 
stated  to  be  equivalent  to  her  having  been  a  party  to 
a  mutual  Will),  whereby  the  property  of  both  was 
given  to  the  Wife  for  life,  with  remainder  on  her 
death  if  she  should  survive  and  die  unmarried,  to 
the  blood  relations  of  both  in  the  proportion  of  two- 
thirds  to  those  on  the  side  of  the  Testator,  one-third 
to  those  on  the  side  of  the  Testatrix.  There  was 
also  a  provision  **  that  the  testing  parties  concurred 
in  giving  to  the  Testator's  Brother  all  that  he  was  in 
any  way  indebted  to  the  estate,  not  wishing  that  he 
should  be  called  upon  to  pay  it." 

The  Widow,  for  four  years  after  the  death  of  her 
Husband,  remained  in  possession  of  the  common 
estate ;  nevertheless,  it  was  held  that  she  could  re- 
voke the  Will  as  far  as  it  related  to  her  half  of  the 
joint  property,  and  that  she  could  sue  the  Testator's 
Brother  for  her  half  of  the  debt  due  by  him  to  the 
estate.  It  was  said,  **  there  is  no  difficulty  in  the 
way  of  the  Widow  now  repudiating  the  Testament 
and  retaining  the  half  of  the  common  estate  by  virtue 
of  the  community  that  she  has  for  four  years  re- 
mained in  possession  of  the  common  estate,  for  such 
continuance  in  possession  is  not  an  act  from  which 
it  can  be  understood  that  she  wishes  to  renounce  her 
right  of  community  and  take  under  the  Will,  for,  as 
survivor,  she  was  entitled  to  remain  in  possession 
until  such  time  as  she  was  called  upon  to  make 
partition." 

Other  extracts  from  Van  der  Berg's  Nederhndsh 
Advys  Boekt  from  the  same  Consultations  of  Utrecht, 
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1872.  and  others  from  Corens*  **  dedsiones  et  concilia " 
DxNTSBur  support  the  doctrine  laid  down  by  Chrotius. 
MosTEBT.  Tliese  authorities  have  been  recognized  and  con- 
firmed by  three  cases  decided  in  the  Supreme  Court 
of  the  Colony :  viz.,  Briis  v.  Brits^  Executors  (a) ; 
Hojmeyr  v.  De  Wet  (b) ;  and  Oosthuysen  v.  Oosthuy- 
sen  (c). 

In  Hqfineyr  v.  De  fPet,  Sir  John  WUde^  then  the 
Chief  Justice,  thus  lays  down  the  law :  "  A  Husband 
and  Wife  may  both  make  their  Testament  in  one  and 
the  same  paper  writing,  but  the  paper  is  considered  to 
contain  two  separate  Testaments,  which  each  of  them 
may  always  alter  separately,  and  without  the  know- 
ledge of  the  other,  before  as  well  as  after  the  death 
of  either  of  them  ;  but  if  they  have  benefited  each 
other  reciprocally,  and  directed  how  the  common 
estate  is  to  go  after  the  death  of  the  survivor,  if  the 
latter  has  enjoyed  or  wishes  to  enjoy  the  benefit  of  it, 
such  survivor  can  make  no  other  last  Will  or  Testa- 
mentary disposition  of  his  or  her  share,  unless  he  or 
she  had  rejected  the  benefit  made  and  ceded  the 
same."  In  Oosthuysen  v.  Oosthuysen,  Sir  WtUiam 
Hodges,  then  Chief  Justice,  says  ^'  If  the  joint 
spouses  have  benefited  each  other,  and  have  jointly 
and  by  common  consent  directed  how  the  estate  shall 
go  after  the  death  of  the  survivor,  such  survivor  can- 
not, after  the  adiation  of  the  estate  and  the  enjoy- 
ment of  the  benefit,  make  another  Testament  of  bis 
or  her  share  of  the  joint  estate  (d)." 

Much  on  the  same  principle  it  was  decided  by 
the  Supreme  Court  of  the  Colony  that  an  express 
renunciation  by  the  wife  during  her  Husband's  life  of 

(a)  1  Buchanan's  Gape  of  Good  Hope  Gases,  p.  312. 
(h)  Ibid  p.  817.         (<?)  Ibid.  p.  61.        (d)  Ibid.  p.  312. 
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her  right  to  a  half  of  the  joint  property,  and  an  agree- 
ment to  accept  in  lieu  thereof  the  provisions  of  his 
Will,  were  not  binding  upon  her  after  his  death,  but 
that  the  right  of  election  remained  :  Scorey  v«  Scarejfs 
Executors  (a). 

It  may  be  added  that  Mr.  JBurge,  in  his  Commen* 
taries  on  Colonial  Law,  vol.  iv.,  p.  405,  lays  down 
the  same  doctrine. 

These  authorities  (to  which  more  might  be  added) 
establish  that  the  power  which  a  surviving  spouse 
generally  has  to  revoke  a  mutual  Will  as  far  as  it 
affects  half  of  the  property,  is  taken  away  on  the 
concurrence  of  two  conditions  : — 

First,  that  the  Will  disposes  of  the  joint  property 
on  the  death  of  the  survivor,  or,  as  it  is. sometimes 
expressed,  where  the  property  is  consolidated  into 
one  mass  for  the  purpose  of  a  joint  disposition  of  it- 
Second,  that  the  survivor  has  accepted  some  benefit 
under  the  Will. 

It  may  be  observed  that  these  conditions  appear 
to  apply  as  much  to  a  Will  made  by  one  spouse  with 
the  authority  of  the  other  as  to  a  mutual  Will  in  the 
strict  sense  of  the  word,  t.^.,  a  Will  executed  by  both. 

It  next  becomes  necessary  to  inquire  what  authority 
there  is  for  rejecting  the  second  condition?  and 
holding  that  a  mutual  Will  *'  consolidating  into  a 
mass''  the  joint  property  is  absolutely  irrevocable 
and  unalterable  by  the  survivor  ? 

The  main  authority  cited  in  support  of  this  pro- 
position appears  to  be  a  passage  in  Peckius  de  Testam. 
Conjug.  Lib.  I.  c.  43,  which  is  as  follows  : — 

"  Quoniam  verb  est  alterius  loci  inquirere^  quomodo 
in  universum  testamenta  sunt  revocabilia  quibusque  in 

(a)  Menzies*  Cape  of  Good  Hope  Beps.,  Book  d»  p.  281. 
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1872.  J^QQ  cautionibus  utendum  sit :  suplsrsedeho  illis  omniim 
Devtssbit  hue  extra  ordinem  congerendis,  ri  illud  unum  addidero 
JdMnmaft.  consultum  guoque  esse  ad  impediendam  revocationem, 
ut  alter  conjugum  cum  consensu  aUerius^  de  utriusque 
bonis  et  eorum  parte  ad  communium  uHlitatem  Uberorum 
solus  testetur.  Tunc  enim  disposition  licet  sit  revocabilis 
ex  parte  testantis  tamen  ex  parte  consentientis  transit 
in  contractum  et  sit  irrevocabilis.*^ 

It  is  to  be  observed  tbat  the  authorities  which 
Peckius  cites  in  support  of  this  proposition  are  not  by 
his  own  statement  of  them  directly  in  point,  inasmuch 
as  they  do  not  refer  to  Wills  of  Husband  and  Wife, 
and  further,  that  it  is  not  easy  to  conceive  a  Testa- 
mentary contract  by  which  one  party  is  bound  while 
the  other  is  left  free. 

This  doctrine,  hov^ever,  of  Peckius  is  controverted 
by  Huber  in  his  **  Pralectiones,**  lib.  xxviii.,  tit.  3,  s.  4^ 
who  contends  with  much  force  that  it  is  opposed  to 
the  law  which  prohibits  contracts  between  Husband 
and  Wife  for  prescribing  the  manner  and  extent  to 
which  the  common  property  shall  be  enjoyed  by  the 
survivor,  and  observes :  **  Verius  tamen  videtur,  wm 
obstante  tali  pacto^  testamefitum  posterius  /actum  valere ; 
quia  contractus  et  ultimte  voluntates  sunt  res  ita 
separatee,  ut  ha  per  illos  impediri  non  debearU,  neque 
possint,  adeo  ut  ne  guidem  pactis  dotalibus  de  JiUura 
successione,  testamenti f actio  cuiquam  adimaturj* 

A  passage  from  Coren^s  Obs. :  12,  p.  54,  cited  by 
the  Chief  Justice  in  his  judgment,  confirms  the  view 
of  Huber.  After  stating  a  case  of  a  mutual  Will  and 
adiation  by  the  surviving  wife,  Coren  proceeds  :  "  She 
had  given  her  consent  to  the  Husband's  disposing  as 
he  did,  and  then  by  adiating  her  Husband's  inheritance! 
she  bound  herself  by  a  quasi  contract  to  the  observance 
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of  his  Will."    The  quasi  contract  arose  not  upon  her 
consent  being  given  to  the  making  of  the  Will  (as  the 
Chief  Justice  appears  to  read  the  passage),  but  on     Mostxet. 
her  election  to  accept  the  benefit  of  it  after  her  Hus- 
band's death. 

It  is  to  be  observed,  however,  that  Van  Leeuwen, 
in  the  extract  before  quoted  from  his  Censura  ForensiSf 
in  which  he  lays  down  *'  adiation"  as  one  of  the  con- 
ditions necessary  to  deprive  a  surviving  Spouse  of  the 
power  of  revocation,  refers  to  the  above-cited  passage 
in  Peckius  as  an  authority  for  his  position,  from 
which  it  would  seem  probable  that  reading  the  passage 
in  connection  with  the  context,  he  understood  this 
condition  to  be  implied.  It  is  further  to  be  observed 
that  Oroenewegen  would  appear  to  take  this  view, 
for  in  his  note  to  the  passage  of  Orotius  above  quoted, 
he  also  cites  the  same  passage  in  Peckius  as  support- 
ing the  doctrine  laid  down  in  the  text.  If  the  passage 
is  to  be  read  with  this  qualification,  it  is  consistent 
with  all  the  authorities.  Their  Lordships  have  not 
found  any  other  passage  than  the  above  in  Peckius^ 
in  which  a  gift  over  of  the  joint  property  to  children 
is  suggested  to  be  less  revocable  than  such  a  gift  to 
other  relations,  or  indeed  to  strangers. 

A  passage  from  Voetf  de  pactis  dotalibus  (lib.  28,  tit 
4,  8.  68)  has  been  read,  in  which  he  does  not  mention 
*'  adiation  "  as  necessary  to  deprive  a  surviving  Spouse 
of  the  power  of  revocation  ;  but  inasmuch  as  he  cites 
the  extract  above  given  from  the  Censura  Forensis^ 
it  cannot  be  assumed  that  he  intends  to  controvert  its 
authority. 

A  celebrated  cause,  to  which  the  Will  of  Philip^ 
Duke  otArshot,  and  Johanna  Van  Haiewyn^  his  consort, 
gave  rise,  wherein  it  was  decided  that  the  mutual  Will 
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^S72>  ^as  irrevocable  by  the  survivor,  was  cited  on  behalf 
PivTsssK  of  the  Respondent  from  Decker  (^Dissert.  Jur.,  lib.  I., 
MoBTi&T.  c.  1)»  who  reports  his  own  argument  at  great  length, 
but  the  decision  somewhat  shortly.  Whether  or  not 
the  survivor  in  that  case  had  adiated  does  not  appear 
very  clearly  from  DecJcet^s  report,  but  adiation  may 
be  inferred  from  the  reference  to  the  case  in  Van 
Leeuwens  Roman-Dutch  Law  (B.  III.,  c.  3,  s.  8),  which 
is  as  follows  :  "  When  two  married  persons  have  re-  * 
ciprocally  benefited  each  other,  and  directed  how  the 
goods  of  the  common  estate  should  devolve  after  the 
death  of  the  survivor  of  them,  such  survivor,  having 
enjoyed  the  benefit,  cannot  dispose  of  his  or  her  share 
by  such  rule;  and  so  it  was  adjudged  in  the  causes 
upon  a  Will  between  Philip^  Duke  of  Arshot^  and 
Mrs.  Johanna  Van  Halewyn^  his  consort,  by  the  High 
Court  of  Mechlin** 

On  the  whole,  their  Lordships  are  of  opinion,  that 
the  great  preponderance  of  authority  (to  say  the  least 
of  it)  supports  the  doctrine  laid  down  by  Chrotius^  and 
reaffirmed  but  a  few  years  since  by  two  successive 
Chief  Justices  of  the  Colony,  whereby  adiation  or 
reception  of  benefits  is  treated  as  one  of  the  conditions 
without  which  a  surviving  spouse  is  not  deprived  of 
the  power  of  revocation. 

It  remains  to  apply  the  law  to  the  facts  of  the 
present  case. 

It  has  been  argued  that  the  joint  disposition  of 
the  property  after  the  death  of  the  survivor  in  the 
present  case  applies  only  to  part  of  it,  that  some 
provisions  of  the  Will  indicate  an  intention  that  the 
dispositions  of  the  respective  Testators  should  apply 
only  to  their  own  shares,  and  that  in  this  case  even 
adiation  would  not  deprive  the  Widow  of  the  power  of 
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revoking  the  instrumeat  as  far  as  it  applies  to  her        ^^^^ 
share  of  the  property.  Dehtssut 

Their  Lordships,  however,  are  of  opinion,  that  the 
Will  so  deals  with  the  joint  estate,  that  the  Widow 
would  not  have  had  the  power  to  revoke  any  part  of 
it  if  she  had  adiated  in  the  sense  before  explained. 

On  the  18th  of  September^  1863,  she  wrote  a  Letter 
expressly  repudiating  any  benefit  under  the  Will,  and 
declaring  her  election  to  take  her  share  of  the  in- 
heritance to  which  she  would  have  been  entitled  if  no 
Will  had  been  made.  Their  Lordships  are  unable  to 
concur  with  the  Chief  Justice,  that  before  this  she  had 
declared  her  election  to  adopt  the  Will.  They  do  not 
infer  this  election  from  her  Letter  of  the  21st  of 
January y  1863,  in  which  she  renounces  the  pre-legacy 
of  the  Farm,  at  the  same  time  expressing  to  her  co- 
executors  her  desires  with  respect  to  the  administration 
of  portions  of  the  property ;  nor  from  her  acceptance 
of  commission,  even  if  that  commission  were  more 
than  she  might  be  strictly  entitled  to  as  Executrix 
of  her  Husband's  Will ;  nor  from  the  form  of  the 
accounts  made  out  by  the  Association,  which  were 
certainly  intended  to  be  prepared  on  the  footing  of 
the  Letter  of  the  18th  of  September,  whereby  she 
renounced  the  Will.  Their  Lordships,  therefore,  find 
upon  the  evidence,  concurring  herein  with  Mr.  Justice 
Denyssen,  that  the  Widow  Mostert  did  not  adiate  or 
adopt  the  Will  in  the  sense  of  electing  to  receive  the 
benefits  to  which  she  would  have  been  entitled  under 
it ;  and  that  being  so,  they  are  of  opinion,  that  she 
had  by  law  a  right  to  revoke  it  as  far  as  it  affected 
her  property,  and  to  claim  her  half  of  the  inheritance. 

The  Chief  Justice  expresses  his  opinion  that  *'  it 
is  much  more  consistent  with  justice  and  fair  dealing 
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i67i.  and  much  more  conducive  to  confidence  and  good 
Dektssen  feeling  between  spouses  to  hold  that  the  survivor 
MosTEKT.  ^^^  made  his  or  her  election  in  the  lifetime  of  the 
predeceaser,  than  that  the  survivor,  having  given 
the  predeceaser  every  reason  to  believe  that  the  ar- 
rangement between  them  would  be  operative  after 
his  or  her  death,  may  after  the  death  of  the  pre- 
deceaser altogether  upset  it  by  resorting  to  his  or  her 
rights." 

This  reasoning  applies  with  equal  force  to  the  power 
of  revocation  during  the  life  of  a  Co-testator  without 
communication  with  him,  a  power  which  appears  to 
be  placed  beyond  doubt  by  the  authorities.  If  the 
question  were  to  be  discussed  upon  principle  inde- 
pendently of  authority,  it  should  be  borne  in  mind 
that,  while  the  power  of  revocation  may  be  in  some 
cases  open  to  the  objections  urged  by  the  Chief 
Justice^  yet  that  to  limit  it  as  his  judgment  would  do 
might  enable  Husbands  disposed  unduly  to  exercise 
their  marital  authority  and  influence  to  coerce  their 
Wives  into  renouncing  irrevocably  those  rights  of 
inheritance  which  it  appears  the  especial  policy  of 
the  Law  of  the  Colony  to  protect.  But  these  con- 
siderations  are  for  the  Legislature.  Bynkershoek, 
indeed,  speaks  with  strong  disapprobation  of  abuses 
of  the  Law,  not  infrequent  in  his  time,  whereby  one 
Co-testator,  whose  Testamentary  dispositions  had 
been  the  consideration  of  those  of  the  other,  revoked 
his  part  of  the  Will  without  communicating  with  his 
Co-testator ;  but  Bynkershoek  treats  the  right  to  do 
this  by  Law  as  clear,  nor  can  it  be  doubted  that  that 
great  Judge  and  Jurist  would  have  deemed  himself 
bound  to  give  effect  to  the  law  as  he  had  laid  it 
down,  whatever  may  have  been  his  opinion  of  its 
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policy.      Their   Lordships   have    but    one  duty — to        ^^72. 
declare  what  they  deem  to  be  the  law ;  and  for  the     Dentssbit 
reasons    they  have   given  will    humbly  advise  Her     mobtekt. 
Majesty  to  reverse  the  judgment  of  the  Supreme 
Court  of  the  Colony,  and  to  order  that  judgment  be 
entered  for  the  Plaintiff  for  one  moiety  of  the  Bond 
with  interest,  credit  being  given  for  any  payments  in 
account  which  have  been  made.    The  Appellant  will 
have  the  costs  of  this  appeal. 
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CONTAINED    IN    THIS   VOLUME. 


ACCOUNTS 

Of  the  profits  and  loss  of  a  Patent 
not  being  satisfactorily  explained, 
an  application  for  extension  of 
the  Patent  was  refused.  [In  re 
Wield's  PaUnt]     -    -    -     -     800 

ACQUIESCENCE. 
See  *•  Colonial  Law,"  5. 

ADIATION. 
See  "  Colonial  Law,"  5. 

ADVOCATE. 
Suspension  of  from  practice. 

See  "  Barrister." 

ACTION. 

By  Indorsee  of  Bill  of  Lading. 
1.  By  the  i8th  &  19th  Vict,  c.  3, 
sect.  1,  the  Consignee  or  Indorsee 
of  goods  named  in  a  Bill  of 
Lading,  and  the  Indorsee  of  a 
Bill    of   Lading    to   whom    the 


property  in  the  goods  mentioned 
shall  have  passed  by  such  in- 
dorsement has  transferred  to  and 
vested  in  him  all  rights  of  suit» 
and  he  is  subject  to  the  same 
liabilities  in  respect  of  such  goods 
as  if  the  contract  in  the  Bill  of 
Lading  had  been  made  with  hun- 
self. 

The  right  of  suing  under  sect.  6  of 
the  f24th  Vict.  c.  1 0,  upon  a  con- 
tract, under  a  Bill  of  Lading, 
follows  the  property  in  the  goods 
therein  specified,  that  is,  the  legal 
title  to  the  goods  as  against  the 
Indorsee.     [The  '^Freedom'"]     29 

2.  En  denonciation  de  nouvel  auvre. 

See  "  Colonial  Law,"  3. 

ADMIKALTY  COURT 
(Practice  in). 

An  objection  to  a  suit  on  the  ground 
of  tlie  non-production,  or  insuffi- 
cient   proof,  of   a    Proxy,  is  a 
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preliminary  objection  to  be  taken 
on  motion  and  not  by  protest, 
and  the  proper  course  for  the 
Vice- Admiralty  Court,  in  such 
circumstances,  is  to  stay  proceed- 
ings for  the  production  of  proof 
until  sufficient  evidence  is  pro- 
duced, and  not  to  allow  the  cause 
to  proceed  to  a  hearing,  and  then 
dismiss  the  suit  on  the  ground 
that  there  was  no  sufficient  proof 
of  the  Proxy.  [The**Euxine"]    189 

ADMIRALTY  COURT  ACT,  1861. 
(24th  VicL  c.  10.) 

See  "Jurisdiction,"  6. 

ADMIRALTY  REGULATIONS 

For  preventing  collisions  at  Sea. 
Construction  of  Articles  13  and 
16.  [The  **JesmQiui"  and  *'The 
Earl  of  Elgin"]  ....     179 

AGREEMENT 

By  Bottomry  Bondholder  not  to 
enforce  Bond,  if  Bill  of  Ex- 
change honoured.  [The  *' Staf- 
fordshire"]  443 

APPEAL. 

Semhle: — Where  there  has  been  a 
mistake  upon  some  matter  of 
Law  that  governs  or  affects  the 
costs  of  the  suit,  the  party  preju- 
diced has  a  right  to  have  the 
benefit  of  its  correction  by  appeal. 
[The ''Orient'']    -     -     -     -       74 

APPELLATE  JURISDICTION. 
See  "  Bengal  Letters  Patent." 


ASSIGNMENT 
Of  Mortgage. 

See  "  Mabitihe  Lien." 

AVERAGE  SETTLEMENT. 
See  "  Bottomry  Bond,"  1. 

AVERMENT. 

The  omission  of  proper  statements 
in  a  petition  for  prolongation  of 
term  of  Letters  Patent  held  fatal 
to  the  application.  [In  re  Pit- 
man's Patent] 298 

BARRISTER. 

Two  Orders  of  the  High  Court  of 
the  North- Western  Provinces,  the 
one  being  an  Order  nisi  calling 
on  the  Appellant,  a  Barrister 
and  Advocate  practising  in  that 
Court,  to  show  cause  why  he 
should  not  be  suspended  from 
the  practice  of  his  profession  as 
an  Advocate  of  that  Court,  and 
the  other  Order  declaring  him 
guilty  of  gross  professional  mis- 
conduct, and  suspending  him 
from  practice  for  ^\q  years,  on 
appealj  as  to  the  rule  on  which 
the  first  Order  was  made  dis- 
charged, and  the  second  Order 
reversed;  the  Judicial  Committee 
being  of  opinion,  that,  though 
the  Appellant  had  been  guilty  of 
a  grave  irregularity  and  deserving 
of  censure,  yet  the  facts  proved 
did  not  amoimt  to  that  mala 
praxis  on  which  the  High  Court, 
having  regard  to  the  position  and 
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functions  of  an  Advocate  in  the 
North-Western  Provincei,  could 
fairly  found  any  proceeding  of  a 
penal  character.  [Newton  v.  The 
Judges  of  the  High  Courts  North- 
western Frovinces]     -     -    -    202 

BENGAL  LETTERS  PATENT. 

A  cause  was  heard  before  a  single 
Judge  of  the  High  Court,  and  a 
decree  made  by  him  dismissing 
the  suit.  An  appeal  ¥ras  made  to 
the  same  Court  in  its  appellate 
jurisdiction  before  two  Judges. 
The  Court  was  divided  in  opinion ; 
the  Chi^f  Justice  holding  that 
the  judgment  should  be  reversed, 
and  the  Puisne  Judge  that  it 
ought  to  be  affirmed ;  and,  under 
the  d6th  section  of  the  Letters 
Patent  of  1866,  creating  the 
High  Court,  a  decree  of  reversal 
was  ordered.  On  appeal,  the 
Judicial  Committee,  without  ex- 
pressing any  opinion,  whether  the 
36th  section  was  applicable,  hav- 
ing regard  to  the  26th  rule  of 
the  High  Court,  directed  the  ap- 
peal to  be  heard  on  the  merits. 
[MUler  \.  Barlow]     -    -    -     127 

BILL  OF  LADING. 

See  •*  Action,*'  1. 
"  Damage  to  Cargo." 

BOTTOMRY  BOND. 

1.  A  Greek  Ship  having  on  board 
a  Cargo  consigned  to  Malta^  the 
port  of  destination,  having  en- 


countered severe  weather  in  her 
passage  down  the  Black  Sea,  was 
obliged,  for  the  preservation  of 
her  cargo,  to  jettison  her  Boats, 
spars,  and  cables,  and  being  dis- 
abled, put  into  Constantinople, 
where  the  Captain  applied  to  the 
Greek  Consular  Court,  and  ob- 
tamed  an  order  for  a  surrey  of 
the  Ship  and  Cargo,  and  a  sen- 
tence of  Average  Settlement,  with 
the  appointment  of  a  Curator, 
who,  by  virtue  of  the  authority 
conferred  on  him,  hypothecated 
the  Cargo,  and  caused  a  Bottomry 
Bond  to  be  executed  thereon  for 
freight  and  the  necessary  expenses 
of  transhipping  and  forwarding 
the  Cargo.  The  Cargo  having  been 
trans-shipped  arrived  at  Malta^ 
where  proceedings  were  taken  in 
the  Court  of  Commerce  by  the 
Consignee  to  set  aside  the  sen- 
tence of  Average  Settlement  apd 
to  annul  the  Bottomry  Bond. 
The  Court  of  Commerce  declared 
its  incompetency  to  decide  re- 
garding the  Average  Settlement, 
but  pronounced  the  Bottomry 
Bond  null  and  void.  On  appeal 
to  the  Coiu*t  of  Appeal  at  Malta, 
that  Court  reversed  the  decree  of 
the  Court  of  Commerce,  so  far  as 
regarded  its  competency  to  decide 
the  Average  Act  and  Settlem^t, 
and  ordered,  as  regarded  the  de- 
cision of  the  nullity  of  the  Bot- 
tomry Bond,  that  such  decision 
should  be  set  aside  until  a  definite 
sentence  on  the  Average  Act  and 
Settlement  should  have  been  come 
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to  by  the  Court  of  Commerce. 
The  Court  of  Commerce  gave  a 
decision  on  the  case  thus  remitted 
against  the  Consignee,  which  was 
equivalent  to  a  nonsuit  On 
appeal  from  this  decision,  the  ap- 
pellate Court  at  Malta  were  of 
opinion,  that  the  Captain  having 
taken  the  legal  course  before  the 
Consular  Tribunal  at  Constanti- 
nopU,  and  that  Court  having,  on 
the  report  of  Experts,  appointed 
a  Curator  of  the  Cargo,  and  de- 
clared the  voyage  ended  at  Con- 
BtantinopU,  such  Curator  was  the 
Attorney  for  the  Owners  of  the 
Cargo,  and  had  authority  to  hy- 
pothecate the  same;  that  where 
the  formalities  of  a  Consular 
authority  and  verbal  process  justi- 
fying the  expenses  necessitating 
the  loan  are  observed,  the  lender 
on  Bottomry  is  exonerated  from 
justifying  the  necessity  for  the 
loan,  or  making  inquiry  as  to  the 
fJEUits  causing  such  necessity,  and 
decided  for  the  validity  of  the 
Bond: — Held  by  the  Judicial 
Committee,  affirming  the  judg- 
ment of  the  appellate  Court  at 
Malta^  that  the  Greek  Consular 
Court  at  Constantinople  being  a 
competent  Court,  having  juris- 
diction over  a  Greek  Ship  and  a 
Cargo  owned  by  Greek  subjects, 
the  sentence  of  that  Court  was 
not  open  to  examination  by  the 
Court  of  Commerce  at  Malta,  and 
that  it  must  be  presumed,  in  the 
absence  of  manifest  error  or  fraud, 
that  the  Greek  Consular  Court 


rightly  interpreted  and  applied 
the  Greek  law,  by  which  they  had 
the  power  they  exercised  of  de- 
ciding that,  in  the  circumstances, 
Constantinople  should  be  con- 
sidered the  place  of  the  Ship's 
destination,  and  the  average  ad- 
justed according  to  the  law  in 
force  at  that  place ;  and  that  the 
Bottomry  Bond  was,  in  the  cir- 
cumstances, necessary  and  valid. 
[Messina  v.  Fetroeoechind]  -  875 
2.  A  Bottomry  Bond  on  a  Ship  and 
freight  was  given  by  the  Master 
for  repairs  of  the  Ship  (already 
subject  to  a  mortgage),  with  an 
agreement  by  the  Bondholder, 
the  Ship*s  Agent,  that  if  a  Bill  of 
Exchange,  drawn  by  the  Master 
upon  the  Mortgagee,  should  be 
duly  honoured,  the  Bond  should 
not  be  enforced.  The  Drawee 
died  before  the  Bill  was  presented, 
and  neither  administration  nor 
probate  of  his  Will  had  been 
taken  out,  when  the  holder  of  the 
Bill,  in  ignorance  of  the  death  of 
the  Drawee,  presented  the  Bill 
for  acceptance.  Held,  that  it 
was  not  necessaxy,  in  order  to 
entitle  the  Bondholder  to  enforce 
the  Bottomry  Bond,  that  there 
should  have  been  such  a  dis- 
honour of  the  Bill  as  might  have 
been  necessary  to  give  a  right  of 
action  against  a  Drawee  or  In- 
dorsee of  the  Bill,  and  it  was 
sufficient  that  what  was  the  rea- 
sonable course,  for  the  purpose  of 
getting  the  Bill  accepted  and  paid, 
should  have  been  taken,  which. 
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havisg  regard  to  the  cirenm 
stances  of  the  case,  appeared  to 
the  Judicial  Committee  to  be 
established;  and  the  Bond  held 
good. 
The  Bond  on  the  Ship  and  freight 
was  made  absolute  on  the  arrival 
of  the  Ship  at  Callao,  but  the 
Bond  also  hypothecated  the 
freight  to  be  earned  by  the  Ship 
from  that  place  to  any  other  port 
or  ports: — Held,  that  the  Bond 
was  good  pro  tanto  as  to  the 
Ship,  but  void  with  respect  to  the 
subsequent  freight  earned  in  the 
voyage  from  Callao  to  England, 
lThs*'8taford9hire'']    -     -     443 

BREACH  OF  CONTRACT  BY 
SHIP-OWNER. 

The  Master  of  a  Prussian  Vessel,  a 
subject  of  the  King  of  Prussia, 
having  on  board  a  cargo  of  nitrate 
of  soda  (contraband  of  War) 
under  a  Charter-party  and  Bill  of 
lading  from  Pisagua,  bound  to 
Corhj  Cowes,  or  Falmouth^  for 
orders  to  proceed  to  any  safe  Port 
in  Chreat  Britain  or  on  the  Conti- 
nent  between  Havre  and  Ham- 
hurghj  both  included,  and  there 
deliver  the  Cargo,  *'  the  act  of  God, 
the  Queen*s  enemies,  fire,  and  all 
and  every  other  risk,  dangers,  and 
accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and 
kind  soever  excepted ;"  arrived  at 
Falmouth  on  the  10th  of  July, 
J  870,  and  received  orders  on  the 
1 1th  of  that  month  to  proceed  to 


the  French  port  Dunkirk,  and 
there  deliver  her  cargo.  On  the 
ship*s  arrival  off  Dunkirk  on  the 
I6th,  the  Master  was  informed 
by  a  French  Pilot  that  War  had 
broken  out  between  France  and 
Prussia,  whereupon  the  Master 
put  back  to  the  Doums  to  make 
mquiries,  and  anchored  there  on 
the  ]  7th,  which  was  Sunday.  On 
the  18th,  having  telegraphed  to 
the  owner  of  the  vessel  for  in- 
structions, he  was  ordered  not  to 
go  to  Dunkirk,  and  on  the  19th 
he  put  into  Dover,  where  he  was 
informed,  as  the  fact  was,  that 
War,  which  had  been  imminent 
trom  the  10th,  had  been  declared 
between  France  and  the  North 
German  Confederation,  formal  de- 
claration thereof  having  been 
given  as  upon  the  19  th  of  July : — 

Held  (affirming  the  decision  of  the 
Admiralty  Court),  that  the  Master 
was  justified  in  putting  back  to 
the  Doums  for  the  purpose  of  as- 
certaining whether  War  had  been 
declared,  and  was  guilty  of  no 
improper  deviation  or  delay  in  not 
returning  to  Dunkirk  before  the 
19  th  of  July,  when  War  was 
actually  declared. 

Held,  further,  that  the  Master  com- 
mitted no  breach  of  contract  in 
refusing  to  deliver  the  Cargo  at 
Dunkirk,  and  as  the  Charter-party 
provided  what  freight  was  to  be 
piud  if  the  Cargo  was  delivered, 
the  dt  livery  at  Dover  was  within 
the  terms  of  the  Charter-party, 
and  the  Master  was  entiUed  to 
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freight  for  the  Cargo  from  the 
Owners  before  delivery  thereof. 
Semble : — Where  a  Master  receives 
credible  informadon  that  if  he 
continues  in  the  direct  course  of 
his  voyage  his  Ship  will  be  ex- 
posed to  some  imminent  peril,  as 
from  Pirates,  or  Icebergs,  or  other 
dangers  of  navigation,  he  is  justi- 
fied in  pausing  and  deviating  from 
the  direct  course,  and  taking  any 
Istep  that  a  prudent  man  would 
take  for  the  purpose  of  avoiding 
.the    danger.     [The    *' Teutonia''] 

411 

CANADA. 
See  "  Colonial  Law,*'  2,  4. 

BUILDING.      ,4 

Liability  of  Builder,  by  the  Law  of 
Lower  Canada,  acting  under  Em- 
ployer's Architect,  for  damages  oc- 
casioned by  the  defective  founda- 
tions made  by  preceding  Builder. 
[WardU  V.  Bethune.]      -    -     223 

CAPE  OF  GOOD  HOPE, 

Law  of. 

See  **  Colonial  Law,"  5. 

CAPTURE, 
Risk  of. 

See  "  Bbbaoh  op  Contract  by  Ship- 


OWNEB. 


tt 


CARGO. 

The  authority  of  the  Master  of  a 
Ship  to  sell  the  goods  of  an  absent 


Owner  is  derived  from  tlie  neces- 
sity of  the  situation  in  which  he 
is  placed ;  and,  consequently,  to 
justify  his  selling,  he  must  estab- 
lish (1)  a  necessity  for  the  sale; 
and  (2)  inability  to  communicate 
with  the  Owner.  Under  these 
conditions,  and  by  force  of  them, 
the  Master  becomes  the  Agent  of 
the  Owner,  not  only  with  the 
power,  but  under  the  obligation 
(within  certain  limits)  of  acting 
for  him;  but  he  is  not,  in  any 
case,  entitled  to  substitute  his 
own  judgment  for  the  will  of  the 
Owner,  in  selling  the  goods,  where 
it  is  possible  to  communicate  with 
the  Owner. 
The  possibility  of  communicating 
with  the  owner  depends  on  the 
circumstances  of  each  case,  in- 
volving the  consideration  of  the 
facts  which  create  the  urgency  for 
an  early  sale,  the  distance  of  the 
Port  from  the  Owner,  the  means 
of  communication  which  may 
exist,  and  the  general  position  of 
the  Master  in  the  particular  emer- 
gency. 

Such  a  communication  need  only  be 
made  when  an  answer  can  be  ob- 
tained, or  there  is  a  reasonable 
expectation  that  it  can  be  ob- 
tained, before  the  sale.  Where, 
however,  there  is  ground  for  such 
an  expectation,  every  endeavour, 
so  far  as  the  position  in  which  he 
is  placed  will  allow,  should  be 
made  by  the  Master  to  obtain  the 
Owner's  instructions.  The  Bona- 
parte (8  Moore's  P.  G.  Gases,  459), 
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and  The  Cargo  ex  Hamburgh  (d 
Moore's  P.  C.  Cases.  N.S.,  289) 
recognized  and  followed.  [The 
Aiutralasian  Steam  Nav.  Co,  v. 
Morse] 482 

See  **  Damage  to  Cargo." 

CEYLON, 
Law  of. 

See  **  Colonial  Law,"  1. 

CHARTER-PARTY. 

Performance  of  contract  rendered 
unlawful  by  outbreak  of  War. 
\_The  ^*  Teutonia'']     -     -     -     411 

CIVIL  CODE  OF  LOWER 
CANADA. 

See  **  Colonial  Law,"  2,  4. 

COLLISION. 
See  "  Ship  and  Shipping." 

COLONIAL  LAW. 

I.  Bond  and  mortgage  made  in  pur- 
suance of  an  Order  of  Court  by 
one  Executor  of  his  Testator's 
real  estate  in  Ceylon,  for  the  ne- 
cessary expenses  for  the  cultiva- 
tion of  the  estate,  and  a  Fiscal 
sale  in  execution  of  a  decree  in 
consequence  of  the  default  in  pay- 
ment by  such  Mortgagor,  upheld  ; 
notwithstanding  an  attempt  to 
repudiate  the  mortgage  and  set 
aside  the  sale  by  a  co-Executor 
and  Devisee  in  trust  under  the 
Will  of  the  Testator  on  an  allega- 
tion of  collusion  with  the   Pur-  I 


chaser,  and  that  such  co-Executor 
was  not  a  party  to  the  mortgage. 

The  Supreme  Court  at  Ceylon  being 
a  Court  of  Law  and  Equity,  it  is 
in  accordance  with  the  practice  of 
that  Court,  that  for  moneys  bond 
fide  advanced  to  an  Executor  or 
Administrator  for  the  purposes  of 
the  estate  which  he  represents,  a 
suit  may  be  sustained  against  him 
in  his  representative  character, 
and  judgment  and  execution  had 
against  the  Testator's  or  Intes- 
tate's estate ;  if,  however,  the  Exe- 
cutor or  Administrator  deals  with 
such  estate  in  breach  of  his  duty, 
a  person  who  is  party  to  such 
dealings,  or  takes  any  property  of 
the  Testator  with  knowledge  of  a 
breach  of  trust,  will  not  be  allowed 
to  retain  any  benefit  therefrom. 

An  Executor,  by  the  law  in  force  in 
Ceylon,  has  the  same  powers  as  an 
English  Executor,  with  the  addi- 
tion, that  it  extends  to  immoTe- 
able  as  well  as  moveable  property. 
[Qavin  v.  Hodden]      .     .     .     QO 

2.  Article  1688  of  the  Civil  Code  of 
Lower  Canada  enacts  that,  *'  If  a 
Building  perish  in  the  whole  or  in 
part  within  ten  years,  from  a  de- 
fect in  construction,  or  even  from 
the  unfavourable  nature  of  the 
ground,  the  Architect  superin- 
tending tlie  work  and  the  Builder 
are  jointly  and  severally  liable  for 
the  loss.''  Such  Article  held  to 
be  declaratory  of  the  law  of  Lower 
Canada^  as  it  existed  before  the 
promulgation  of  the  Code. 

A  Builder,  before  the  passing  of  the 
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Code,  contracted  to  execute,  in  a 
workmanlike  manner,  all  the  work 
requisite  to  be  done  in  building 
and  completing  Christ  Church 
Cathedral,  in  Lower  Canada^  ac- 
cording to  the  plans  and  drawings 
made  by  an  Architect,  upon  foun- 
dations already  made  and  com- 
pleted by  a  previous  Builder, 
under  the  direction  of  his  Em- 
ployer's Architect,  the  expense  of 
which  foundations  the  contract 
stipulated  should  be  estimated 
and  allowed  for.  The  Builder 
erected  the  Cathedral  in  strict 
conformity  with  the  contract, 
under  the  direction  of  the  Archi- 
tect, and  in  a  workmanlike 
manner;  but  the  Tower  of  the 
Cathedral,  shortly  after  it  was 
erected,  and  before  the  works 
were  completed,  sunk,  and  con- 
siderable damage  was  done.  The 
cause  of  the  sinking  was  found  to 
be  the  insufficiency  of  the  foun- 
dations, as  planned  by  the  original 
Architect,  and  constructed  by  the 
former  Builder.  This  defect, 
though  not  patent,  might  have 
been  discovered  by  the  Builder  of 
the  Cathedral,  before  making  the 
contract:  Held  (affirming  the 
judgment  of  the  Court  of  Queen's 
Bench  in  Lower  Canada)  ^  in  an 
action  by  the  Builder  against  his 
Employer(the  Employer  claiming 
to  deduct  from  the  contract  price 
agreed  to  be  paid  to  the  Builder, 
the  amount  of  his  charges  for 
repairing  the  damages  caused  to 
the  building  by  the  sinking  of  the 


Tower,  through  the  insufficiency 
of  the  foundations),  that  the  Em- 
ployer was  entitled  to  make  the 
deduction,  as  the  Builder  was  re- 
sponsible for  the  defect  in  the 
foundations,  and  was  not  freed 
from  liability,  either  by  acting 
under  the  directions  of  his  Em- 
ployer's  Architect,  or  by  reason 
of  the  defectiYe  foundations  being 
the  work  of  the  preceding 
Builder. 

The  decision  in  the  case  of  Brown 
y.  Lawrie  (1  Low.  Can.  Bep.  343 ; 
5  Low.  Can.  Bep.  65)  adopted. 
[WardU  v.  Bethune]  ...     228 

8.  A  Bailway  Company,  in  Lower 
Canada^  constituted  by  Act  of 
the  Provincial  Legislature,  incor- 
porating the  Provincial  General 
Railway  Act^  I4th  &  15th  Vict, 
c.  51  (Consolidated  Statutes  of 
Canada,  22nd  Vict.  c.  66),  made 
under  their  Act  a  Railway  Bridge, 
without  giving  notice  to  treat  for 
compensation  to  the  Owner  of  a 
Bridge  having  certain  statutory 
rights  to  Tolls,  by  virtue  of  a 
special  Act,  which  rights  he 
alleged  were  interfered  with  by 
the  Railway  Bridge.  The  Owner 
brought  an  action,  en  denoneiation 
de  nouvel  auvre,  for  demolition  of 
the  Railway  Bridge,  and  damages 
occasioned  by  its  erection  and 
use.  The  Railway  Company 
pleaded  inter  alia,  the  Acts  of  the 
Legislature  empowering  them  to 
make  their  Railway,  and  that  the 
Railway  Bridge  was  within  the 
true  meaning  of  those  Acts,  and 
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was  not  in  violation  of  the  Plain- 
tiflfe*  statutory  rights  : — 

Held,  by  the  Judicial  Oommittee, 
that  assuming  the  Plaintiff,  by 
virtue  of  his  special  Act,  to  be 
entitied  to  compensation,  yet  his 
action  failed,  inasmuch  as  the 
giving  notice  to  treat  for  compen- 
sation was  not  a  condition  pre- 
cedent to  the  Company's  right  to 
exercise  their  powers,  and,  there- 
fore, that  the  Company  were  not 
wrongdoers.  [Jones  v.  The  Stan- 
steady  Shefford,  and  Chambly  Bail- 
road  Co.]  8ia 

4.  M,  domiciled  in  Lower  Canada^ 
in  1865  (before  the  Civil  Code  of 
Lower  Canada  came  into  opera- 
tion), being  dangerously  ill,  sent 
for  a  Notary  to  make  his  Will. 
The  Notary  attended  with  two 
Witnesses,  and  M.  expressed  ver- 
bally before  them  the  provisions 
he  intended  to  make  by  his  Will, 
including  an  annuity  to  A.  The 
Notary  inquired  of  the  Witnesses 
if  they  imderstood  M.'«  wishes, 
and  they  said  that  they  did, 
whereupon  the  Notary  proceeded 
to  reduce  M.'«  expressed  inten- 
tions into  writing,  in  the  form  of 
a  solemn  Will  according  to  the 
French  Law,  and  had  written 
down  as  far  as  the  bequest  of  the 
annuity  to  J.,  but  before  a  dis- 
position in  favour  of  his  only 
Daughter  and  appointment  of 
Executors  was  written,  AT.  died. 
The  two  Witnesses,  at  the  No- 
tary's request,  at  once  made  a 
declaration  in  writing  of   what 


I 


M.'f  intentions  were  regarding 
the  disposition  to  be  made  by 
his  WilL  A,  petitioned  the 
Superior  Court  of  the  Pro- 
vinces for  probate  of  the  partiy 
prepared  Testamentary  paper,  and 
that  Court  granted  probate  of 
the  imperfect  instrument  with 
the  written  statement  of  the 
Witnesses,  as  containing  the 
Will  of  the  deceased.  If  .'a  heir 
was  cited,  and  opposed  the  grant 
A,  afterwards  brought  an  action 
for  payment  of  the  annuity.  In 
defence  to  the  action,  M.'t  heir 
disputed  the  validity  of  the  Will. 
The  Superior  Court  gave  judg- 
ment for  A.  on  the  ground,  that 
the  sentence  of  the  Court  grant- 
ing probate  was  conclusive ;  the 
Court  of  Queen's  Bench  in  Lower 
Canada  reversed  that  judgment. 
On  appeal,  held  by  the  Judicial 
Committee : — 

First,  that  according  to  the  uninter- 
rupted practice  and  usage  of  the 
Courts  in  Lower  Canada  since 
1801,  on  the  construction  of  the 
Colonial  Act,  41st  Geo.  8,  c.  4, 
8.  2,  the  grant  of  probate  was  not, 
as  in  England,  conclusive,  and 
that  it  was  competent  to  M.'a  heir 
to  impugn  the  WiU  by  way  of 
defence  to  A,*t  action. 

Secondly,  that  although  M.  intended 
to  make  a  Will  according  to  the 
French  Law,  and  the  imperfect 
Testamentary  paper  was  void  as  a 
Will  by  that  Law,  yet  that  the 
verbal  bequest,  coupled  with  the 
unfinished   Testamentary  paper. 
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was  a  good  bequest  as  respected 
personalty,  and  entitled  to  pro- 
bate, as  the  Imperial  Statute, 
14th  Geo,  3,  c.  83,  s.  10,  Intro- 
duced  the  English  Law,  as  to 
Wills  existing  at  that  time,  into 
Lower  Canada^  and  carried  with 
it  the  rules  of  the  English  Courts 
as  to  the  admissibility  of  oral 
evidence  in  cases  of  nuncupative 
Wills,  or  unfinished  Testamen- 
tazy  dispositions  of  personalty. 
[Migneault  v.  Malo]  -    -     -    347 

5.  Exposition  and  effect  of  the 
Boman-Dutch  Law  prevailing  in 
the  Cape  of  Good  Hope,  in  respect 
to  a  mutual  Will  made  by  Hus- 
band and  Wife. 

First,  such  mutual  Will  is  to  be 
construed  as  a  separate  Will ;  the 
disposidon  of  each  spouse  being 
treated  as  applicable  to  his  or  her 
half  of  the  joint  property. 

Secondly,  each  spouse  is  at  liberty 
to  revoke  his  or  her  part  of  the  Will 
during  the  co-Testator's  lifetime, 
with  or  without  communication 
with  the  co-Testator,  or  after  the 
co-Testator's  death. 

The  power  which  a  surviving  spouse 
has  to  revoke  a  mutual  Will,  as 
far  as  affects  half  of  the  property, 
is  taken  away  upon  the  concur- 
rence of  two  conditions:  (1) 
where  the  Will  disposes  of  the 
joint  property  on  the  death  of  the 
survivor,  the  property  being  con- 
solidated into  one  mass  for  the 
purpose  of  a  joint  disposition  of 
it ;   and  (Q),  if  the  survivor  has 


accepted  some  benefit  under  the 
Will. 

A  mutual  Will  made  by  Husband 
and  Wife  having  community  of 
goods,  providing  for  payment  of 
debts,  with  provision  for  Children 
and  Grandchildren,  and  nomi- 
nating sole  and  universal  heirs : 
— Held,  to  be  revocable  by  the 
surviving  spouse,  who  had  not 
adiated  or  accepted  the  provisions 
therein  given,  so  far  as  affected 
her  property,  and  that  she  was 
entitled  to  claim  her  half  of  the 
inheritance.  [Denyssen  v.  Mos- 
tert] 602 

COMMUNITY  OF  GOODS. 
See  "  Colonial  Law,"  5. 

COMPENSATION 

For  rights  injuriously  [affected  by 
Railway  Company. 

See  "  Colonial  Law,"  3. 

CONDEMNATION 
Of  Ship. 

See  "PiBACY." 

CONDITION  PRECEDENT. 
See  *•  Colonial  Law,"  3. 

CONSOLIDATED  STATUTES 
OF  LOWER  CANADA. 

(22nd  Vict.  c.  66.) 
See  "Colonial  Law,"  3. 
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CONSULAR  COURT. 

I.  At  Egypt,  ^unsdiction  of. 
See  '*  Jurisdiction,'*  3. 

a.  Of  Greek  Consular  Court  in  the 
territory  of  Turkey, 

See  "Bottomry  Bond,**  1. 

CONTINUING  SECURITY. 
See  **  Promissory  Note." 

COSTS. 

1 .  Semhle : — Where  there  has  been  a 
mistake  upon  some  matter  of  law 
that  governs  or  affects  the  costs 
of  the  suit,  the  party  prejudiced  j 
has  a  right  to  have  the  benefit  of  i 
its  correction  by  appeal.  [The 
"OnVwt"] 74 

2.  Where  there  were  several  Oppo- 
nents ;  on  dismissing  the  petition 
a  lump  sum  was  awarded  the 
Opponents,  to  be  divided  pro 
rata  for  costs.  [In  re  Johnson's 
Patent] 282 

3.  Considerations  which  induce  the 
Judicial  Committee  to  give  costs 
to  bond  fide  Opponents.  [In  re 
WieliTs  Patenf]    -     .    -     -    800 

4.  Whether  a  Court  of  Admiralty 
has  power,  under  the  Foreign 
Enlistment  Act,  1870,  to  condemn 
the  Crown  in  costs  ?  [The  **  Gaunt- 
let'']      428 

5.  It  is  a  rule  in  the  Admiralty 
Court,  in  cases  where  a  cellision 
is  found  to  be  the  result  of  in- 
evitable accident,  to  make  no 
order  as  to  costs,  unless  it  can 


be  shown  that  the  suit  was 
brought  unreasonably  and  without 
sufficient  primd  facie  grounds. 
This  rule  followed  by  the  Appel- 
late Court:  The  *' London  "  (1  Br. 
&  L.  82)  approved.  [The  **  Mar- 
pesia''] 468 

CROWN. 
See  "  Costs,"  4. 

DAMAGE,  CAUSE  OF. 

See  *'  Damage  to  Cargo," 
"Jurisdiction,"  2. 

DAMAGE  TO  CARGO. 

A  cause  of  damage  to  Cargo,  insti- 
tuted under  sect.  6  of  the  Act,  24th 
Vict.  c.  10,  by  the  Consignees, 
who  were  also  Assignees  of  the 
Bills  of  Lading,  to  recover  damages 
on  account  of  breaches  of  contract 
and  duty  with  respect  to  certain 
parcels  of  Oil-cake,  which  in  the 
Bills  of  Lading  were  agreed  to  be 
delivered  in  the  like  good  order 
and  condition  as  when  shipped, 
the  dangers  of  the  seas  only  ex- 
cepted;  but  the  Oil-cake,  when 
delivered,  was  in  a  greatly  damaged 
and  deteriorated  condition,  occa- 
sioned by  the  packing  and  stow- 
age:— 

Held,  that  as  the  proximate  cause  of 
damage  arose  from  the  nature  and 
collocation  of  the  cargo,  consisting 
of  animal,  vegetable,  and  to  some 
extent  putrescible  matter,  and  the 
want  of  due  ventilation,  it  was  not 
brought  within  the  legal  excep- 
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tion  of  **  dangers  of  the  Beas.'* 
IThe'' Freedom'']    ...      29 

DECISIONS    OVERRULED,  &o. 

1.  The  Maris  Jans  (14  Jur.  857) 
commented  on.    [7%^  **  Sappho  '*] 

66 

2.  Thedecisionin  thecaseofBrouTn 
y.  Laurie  (I  Low.  Can.  Rep.  843, 
5  Low.  Can.  Rep.  65)  adopted 
[Wardls  Y.  Bethune] -^    -    .     224 

8.  Decision  in  In  re  BetU'  Patent 
(1  Moore's  P.  0.  Oases  (N.S.),  49) 
approved  of.  Poole'e  Patent  (4 
Moore's  P.  0.  Oases  (N.S.),  452) 
observed  on.  [In  re  Johneon'e 
Patent] 282 

4.  The  case  of  Dent  v.  Smith  (Law 
Rep.  4  Q.  B.,  414)  followed. 
\Meuina  v.  Petrococehind]  -     875 

5.  The  case  of  "  The  Jacob  '*  (4  Rob. 
245)  commented  on.  \Ths  *«  Staf- 
fordshire'']       448 

6.  The  VirgU  (2  W.  Rob.  205)  fol- 
lowed and  approved.  [The  "  Mar- 
pesia"] 468 

7.  The  principles  laid  down  in  The 
Bolina  (8  Notes  of  Oases,  210) 
affirmed.     [The  "  Marpesia  "]  468 

8.  The  London  (Br.  &  L.  82)followed. 
[The'^Marpena'']    ...    469 

9.  The  Bonaparte  (8  Moore's  P.  0. 
Cases,  459)  and  The  Cargo  ex 
Hamburg  (2  Moore *s  P.  0.  Oases 
(N.S.),  459)  recognized  and  fol- 
lowed.  [The  AmtraUisian  Steam 
Nav.  Co.  V.  Morte]    -    -    -    482 

DELIVERY  OF  CARGO. 

See    **Brbaoh    of    Contsaot    bt 
Ship-Owmbb." 


EAST  INDIAN  INSOLVENT 
ACT. 

Proceedings  were  taken  nnder  the 
Indian  Insolvent  Act,  1 1th  &  1 2th 
Vict,  c.  21,  and  the  proceeds  of 
certain  goods  claimed  by  the 
Official  Assignee,  paid  by  the 
Assignee  into  the  Bank  of  Bengal 
In  a  suit  brought  in  the  High 
Court  at  Calcutta^  by  A.  against 
the  Official  Assignee,  claiming 
the  proceeds  of  the  goods  paid 
into  the  Insolvent  Court : — 

Held,  on  the  Court  making  a  decree 
in  favour  of  the  Plaintifi^  that  the 
High  Court,  being  a  Court  of  Law 
and  Equity,  had  power  to  award 
interest  on  the  amount  as  against 
the  Official  Assignee.  [MUler  ?.  - 
Barlow] ]27 

EGYPT. 
Jurisdiction  of  Consular  Court 

See  "  Jurisdiction, "  3. 

EVIDENCE. 

Admissibility  of  oral  evidence  to 
prove  imperfect  testamentary 
paper  of  Canadian  Testator. 
[MigneauLt  v.  Malo]  -     -     -    347 

EXECUTOR 

Power  of,  by  the  law  in  force  in 
Ceylon,  to  mortgage  or  alienate  bis 
Testator's  real  estate.  [Gavin  v. 
Hadden] 90 

EXTENSION  OF  TERM  OF 

LETTERS  PATENT. 

S^**Patbkt." 


INPEX. 
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FOREIGN  ENLISTMENT  ACT. 

A  French  Ship  of  War  captured  m 
the  English  Channel  a  Prussian 
Ship  as  prize  of  war.  A  prize 
crew  under  a  French  naval  Officer 
was  put  on  board.  The  prize  Ship 
being  driven  by  stress  of  weather 
into  the  Downs,  anchored  within 
British  waters,  and,  after  lying 
there  two  days,  the  French  Consul 
at  Dover  engaged  an  English 
steam-tug,  then  lying  in  the 
Downs,  to  tow  the  captured  Ship 
from  British  waters  to  a  port  of 
the  Captors,  and  under  such  agree- 
ment the  Tug  towed  the  prize  to 
Dunkirk  Eoads,  In  a  suit  insti- 
tuted on  behalf  of  the  Crown  for 
condemnation  of  the  Tug  for  vio- 
lation of  the  Foreign  Enlistment 
Act  of  1 870  (1)3  &  34  Vict,  c,  90), 
the  Judge  of  tlie  Court  of  Ad- 
miralty  held,  that  no  offence  had 
been  committed  under  that  Sta- 
tute, as  the  steam-tug  was  not  em- 
ployed in  the  military  or  naval 
service  of  France,  as  declared  by 
the  8th  section  of  the  Act,  and 
dismissed  the  suit,  condemning 
the  Crown  in  costs. 

On  appeal,  held, by  the  Judicial  Com- 
mittee (reversing such  decree),  that 
the  engagement  by  the  Owners  of 
the  Tug  for  the  express  purpose 
of  towing  the  detached  prize  crew, 
its  prisoners  and  prize  vessel, 
speedily  and  safely  to  French 
waters,  where  the  prisoners  and 
prize  would  be  token  charge  of  by 
the  French  authorities,  and  the 
prize  crew  set  free,  was  despatching 

NEW    SERIES. — VOL.  Vill., 


a  Ship,  within  die  meaning  of  see. 
8  of  the  Foreign  Enlistment  Act 
of  1 870,  for  the  purpose  of  taking 
part  in  the  naval  service  of  a 
belligerent,  and  condemned  the 
Tug  as  a  forfeiture  to  the  Crown. 
[The  *'  Gauntlet "]     -     -     -     428 


FOREIGN  JUDGMENT. 

A  Foreign  judgment  of  a  competent 
Court  is  conclusive,  and  not  open 
to  examination  by  another  Court, 
unless  the  judgment  impeached 
carries  on  the  face  of  it  manifest 
error;  as  if  it  is  shown  to  have 
been  obtained  by  fraud  or  wanting 
in  the  condition  of  natural  justice. 
Such  judgment  cannot  be  applied 
to  persons  other  than  those  who 
were  parties  to  the  litigation  de- 
cided by  it,  except  in  cases  where 
the  judgment  is  in  rem,  [Messina 
V.  Petrococchino]  -     -     -     -     675 

FOREIGN  PATENT. 

1.  Exposition  of  principles  regu- 
lating the  exercise  of  discretion 
by  the  Judicial  Committee  in 
granting  extension  of  Patents 
previously  patented  abroad.  [In 
re  Johnson's  Patent]       -     -     282 

2.  Sect.  25  of  the  15th  &  16th  Vict. 
c.  83,  does  not  apply  where  an 
English  Patent  is  taken  out  in  this 
Country  before  a  patent  for  the 
same  invention  is  obtained  in  a 
Foreign  Country.  [In  re  Winan*s 
Patent] 806 

PART  IIJ.]  P    P 
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FOREIGN  RAILWAY  COM- 
PANY. 

&»  "  JuaisDicnov,**  3. 


FRAUDULENT  PREFERENCE. 
See  *'  Insolysnct.** 

FREIGHT. 

1.  Pro  rata^  where  contract  pat  an 
end  to  b J  War.  [The*'Teutania"] 

411 

3.  Subsequent  freight  earned  after 
Bottomry  Bond  became  absolute. 
[The  *"  Stafordehire'']    -    -    443 

GREEK 

Consular  Court  at  Constantinople, 
jurisdiction  of. 

See  "  Bottomry  Bond/*  1. 

GUARDIAN  AND  WARD. 
^  See  "  Infant." 

HUSBAND  AND  WIFE. 
See  **  Colonial  Law,"  5. 

HYPOTHECATION 
Of  subsequent  freight. 

See  *•  Bottomry  Bond,"  2. 

IMMINENTE  BELLO. 

See  '*  Breach  of  Contract  bt 
Ship.Owner.' 


IMPERFECT  TESTAlfENTABY 

PAPER. 

See  **  Colonial  Law,**  4. 


INDIA. 

See  '*  East  Indian  Insoltbkt  Act." 

INDIAN  BAR 
See  "  Barrister.** 

INDORSEE 

Of  Bill  of  Lading,  title  of,  under 
18th  &  19  Viet,  c.  3,  and  right 
to  sue  in  the  Admiralty  Court, 
under  24  th  Viet.  c.  10,  sect.  6,  for 
damage  done  to  Cargo.  [Hie 
IVeedom*''} 29 


•( 
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INEVITABLE  ACCIDENT. 

Inevitable  accident  is  that  which  the 
party  charged  with  the  damage 
could  not  possibly  prevent  by  the 
exercise  of  ordinary  care,  caution, 
and  maritime  skill :  ITu  "  Vir- 
gH''  (2  W.  Rob.  205)  foUowed 
and  approved.  [The  *^  Marpesia  "] 

468 

INFANT. 

A  Child  bom  in  India,  whose  Father 
was  a  European  British  subject 
and  a  Christian,  must  be  pre- 
sumed to  have  the  Father's  re- 
ligion, and  his  corresponding  civil 
and  social  statue,  and  it  is  the  duty 
of  a  Guardian  to  bring  up  his 
Ward  in  his  Father's  religion. 

An  Infant,  thfi  Child  of  a  Christian 
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Father  and  the  issne  of  a 
Cbristian  marriage,  was  left,  by 
the  death  of  her  Father,  of  very 
tender  age,  and  brought  up  by 
her  Mother  as  a  Christian  during 
her  early  youth.  Her  Mother, 
after  cohabiting  with  a  man  hav- 
ing a  Wife  and  professing  the 
Christian  religion,  became,  with 
him,  a  Mahomedan,  for  the  pur- 
pose, as  it  appeared,  of  giving 
legal  effect  to  a  Mahomedan  mar- 
riage between  them,  but  which 
alleged  marriage  was  not  proved 
to  have  been  duly  celebrated. 
The  Infant,  after  attaining  the  age 
of  fourteen  years,  and  being  with 
her  Mother,  professed  a  desire  to 
become  a  Mahomedan  in  religion, 
and  adopted  the  Mahomedan 
mode  of  life.  The  Courts  in 
India  having  been  applied  to, 
under  the  circumstances,  by  her 
relatives,  to  remove  the  Infant 
from  the  custody  of  her  Mother, 
made  an  Order  under  the  provi- 
sions of  the  Acts,  Nos.  XL.  of 
1858  and  IX.  of  1861,  and  placed 
tlie  Infant  under  a  Christian 
Guardian.  Such  Order,  on  ap- 
peal, confirmed  by  the  Judicial 
Committee.  [Skinner  y.  Orde]  261 

INSOLVENCY. 

A  Firm,  though  insolvent,  may  part 
with  or  put  an  end  to  a  current 
speculation,  the  result  of  which 
is  still  uncertain,  on  the  best 
terms  procurable,  without  any 
imputation  of  fraud ;  so  also,  the 
abandonment  of  a    speculation 


whilst  the  result  is  uncertain  may 
be  both  honest  and  politic,  as  it 
entirely  differs  from  undue  pre* 
ference  of  one  Creditor  to  others 
after  a  debt  has  been  incurred. 
IMUUr  y.  Barlow]    ...     127 

INTEREST 
On  money  paid  into  Court 

Sw  "  East  Indian  Insolvent  Act." 

INVENTION 

Communicated     by     a    Foreigner 

abroad. 

See  "  Patent.*' 

JOINT-STOCK  COMPANIES 
ACTS,  1866.  1867. 

See  *•  Jurisdiction,"  8. 

JURISDICTION. 

J.  Of  the  Vice  Admiralty  Court 
abroad.      [The  *•  Telegrafo  *']     43 

2.  Of  Admiralty  Court  in  a  cause  of 
damage  where  an  action  at  law 
has  been  previously  tried ; 

Where  there  is  a  remedy  both  in 
personam  and  in  rem,  a  person 
who  has  resorted  to  one  of  the 
remedies  may,  if  he  does  not  get 
thereby  fully  satisfied,  resort  to 
the  other.    [The  "  Orient  "]  -     74 

d.  A  Railway  Company  and  part- 
nership complete  and  existing  in 
a  Foreign  Country  is  not  within 
the  purview  of  the  English  Joint- 
Stock  Companies  Acts,  1866, 
1867,  so  as  to  enable  H.  B.  Ma- 
jesty's Consular  Court  in  Egypt 
to  issue  a  sequestration  against 
such    of    the    members    of  the 
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Company  as  were  resident  within 
the  jurisdiction  of  that  Court,  for 
not  complying  with  an  Order  of 
that  Court  to  register  the  Com- 
pany as  one  of  limited  liahility 
under  the  English  Act?.  [BtUks- 
leyy.  Schutz] 170 

4.  Presumption  In  fevour  of.  [Mes- 
sura  V.  Petrococchina]    -     -     376 

5.  The  jurisdiction  conferred  on 
the  High  Court  of  Admiralty  by 
sect.  5  of  the  Admiralty  Court 
Act,  1861  (24th  Vict.  c.  10), 
"over  any  claim  for  necessaries 
supplied  to  any  Ship  elsewhere 
than  the  port  in  which  the  Ship 
belongs/'  does  not  create  a  Mari- 
time lien,  or  render  the  Ship 
chargeable  for  necessaries.  [The 
'*  Two  EUens*']    -     -     -     .     898 

LETTERS  PATENT. 
See  **  Bengal  Letters  Patent.*' 
"  Patent." 

LIEN. 
See  *•  Maritime  Lien.'* 

LIMITATION 
(Statute  oQ. 

Tenant  at  will  without  interruption 
for  more  than  twenty  years,  dur- 
ing which  period  he  let  and  trans- 
ferred portions  of  the  land,  with 
the  knowledge  and  without  the 
interference  of  the  Owner  in  fee  : 
held  to  have  acquired  an  inde- 
feasible title  against  the  Owner, 
whose  right  of  entry  after  that 


period  was  barred  by  the  Statute 
of  Limitations,  8rd  &  4th  Will.  4, 
c.  27,  ss.  2,  7,  34,  introduced  into 
New  South  Wales  by  Act,  No.  3 
of  1837.     [Day  v.  Daij]      .     152 

LOWER  CANADA,  LAW  OP. 
See  "  Colonial  Law,"  2,  3,  4. 

MARITIME  LIEN. 

The  jurisdiction  conferred  on  the 
High  Court  of  Admiralty  by  sect 
6  of  the  Admiralty  Court  Act, 
1861  (24th  Vict.  c.  10),  "  over  any 
claim  for  necessaries  supplied  to 
any  Ship  elsewhere  than  in  the 
port  to  which  the  Ship  belongs,** 
does  not  create  a  Maritime  lien, 
or  render  the  Ship  chargeable  for 
necessaries. 

A  British  Colonial  Vessel  was  mort- 
gaged  by  her  Owners  to  B.  The 
mortgage  was  duly  registered 
under  the  Merchant  Shipping 
Act,  1854.  In  February,  1868, 
whilst  lying  in  the  port  o(  London, 
the  Appellants,  on  the  order  of 
the  Master,  did  work  and  fur- 
nished supplies  to  the  Ship  neces- 
sary to  put  her  in  a  seaworthy 
condition.  In  July,  1868,  B.  exe- 
cuted an  instrument  transferring 
the  mortgage  to  the  Respondent. 
This  transfer  was  without  valu- 
able consideration,  and  was  not 
registered,  being  made  to  enable 
the  Respondent  to  take  charge  of 
the  Ship  for  B.,  the  Mortgagee. 
In  the  same  month  the  Respon- 
dent took  possession  of  the  Ship. 
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The  Appellants  having  instituted 
a  suit  against  the  Ship  to  recover 
the  amount  due  to  them  for  the 
work  and  supplies,  the  Respon- 
dent intervened.  At  the  time  of 
the  institution  of  the  suit,  the 
Ship  was  under  the  arrest  of  the 
Court,  at  the  instance  of  two  of 
her  crew,  who  had  instituted  a 
cause  of  wages.  The  Owners  of 
the  Ship  were  domiciled  in  Nova 
Scotia.  The  Ship  having  heen 
sold,  the  proceeds  were  found  in- 
sufficient to  satisfy  the  claim  of 
the  Appellants  (the  material  men) 
and  the  mortgage  deht: — Held 
(affirming  the  judgment  of  the 
Court  helow),  that  the  Kespon- 
dent,  the  Assignee  of  the  Mort- 
gagee, was  entitled  to  have  his 
mortgage  deht  satisfied  hefore  the 
Appellants  were  paid,  the  amount 
of  their  claim.  [The  ••  Two  JEl- 
lens''] 398 

MASTER    OF   SHIP, 

Authority  of,  to  sell  goods  of  ahsent 
Owner.  Duty  of  Master  to  com- 
municate, if  practicable,  with 
Owner.  [The  Australasian  Steam 
Nav,  Vol  V.  Morse]      -     -        482 

MATERIAL  MEN. 
See  *•  Maritime  Lien.** 

MILITARY    OR    NAVAL 
SERVICE. 

Construction  of  Foreign  Enlistment 
Act,  1870.  33rd  &  84th  Vict. 
c.  00,  sec.  8,  sub-sec.  4.     Held 


to  include  Steam-tug  employed 
in  towing  a  prize  of  war.  [The 
''QauntUt''\ 428 


MORTGAGE 

By  Executor  of  immoveable  estate 
in  Ceylon,  for  the  purpose  of  the 
estate  of  his  Testator.    [Qavin  v 
Iladden] 90 

MORTGAGE  OF  SHIP. 
See  '•Mabttime  Lien." 

MUTUAL  WILL. 
See  **  Colonial  Law,**  6. 

NAVIGATION. 

See  **  Ship  and  Shipping. 

NECESSARIES  FOR  SHIP. 
See  «*  Maritime  Lien.' 


»* 


NECESSITY, 

What  constitutes,  to  authorize  the 
Master  of  a  Ship  to  sell  the 
Cargo  without  first  communicat- 
ing with  the  Owner.  [The  Austra- 
lasian Suam  Nav.  Co.  v.  Morse] 

482 

NEW  SOUTH^WALES. 
See  '•  Limitation,  Statute  of.*' 

NOTICE. 
See  '*  Colonial  Law,**  8. 
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NUNCUPATIVE   WILL. 
S$e  "  Colonial  Law/*  4. 

OUTBREAK  OF  WAR. 
See  "Bbeach  of  Contract  by  Ship- 

OWNEB. 

ONUS  PROBANDL 

Held,  affinning  the  principles  laid 
down  in  The  "  JBolina  **  (3  Notes 
of  Cases,  i210),  that  where  in  a 
cause  of  collision  the  defence  of 
inevitable  accident  is  raised,  the 
ontu  of  proof  lies,  in  the  first  in- 
stance, on  those  who  bring  the 
suit  against  the  Vessel,  and  seek 
to  be  indemnified  for  damage  sus- 
tained ;  and  does  not  attach  to 
the  Vessel  proceeded  against  until 
a  primd  facie  case  of  negligence 
and  want  of  due  seamanship  is 
shown.     [The  *'  Marjmia '']    468 

PATENT. 

1.  Exposition  of  the  principles  which 
regulate  the  Judicial  Committee 
in  recommending  the  Crown  to 
extend  the  term  of  Letters  Patent 
of  an  invention,  consisting  of  a 
communication  from  a  Foreigner 
residing  abroad,  who  had  pre- 
viously to  the  English  Patent 
taken  out  a  Patent  for  the  same 
invention  in  a  Foreign  State. 
[In  re  Johnson's  Patent]      -     282 

2.  Upon  the  construction  of  sect.  25 
of  16th  &  16th  Vict.  x.  83  :— 
Held  that  that  section  does  not 
apply  where  an  English  Patent  is 


taken  out  in  this  Country  before 
a  Patent  for  the  same  invention 
is  obtained  in  a  Foreign  Country. 
A  Patent  by  American  subjects  was 
taken  out  in  this  country,  and 
shoitly  after  in  America  and 
France  for  the  same  invention. 
After  the  expiration  of  the  French 
Patent,  and  within  a  few  months 
of  the  expiration  of  the  American 
Patent,  application  was  made  for 
a  prolongation  of  the  English 
Patent.  Such  application  refused, 
as  the  Judicial  Committee  would 
not,  on  the  ground  of  general 
policy,  recommend  a  renewal  of 
the  English  Patent  after  the 
French  Patent  had  been  allowed 
to  expire.     [In  re  Winan's  Patent] 

306 

PERSONALTY. 
See  "Colonial  Law,"  4. 

PETITION 

For  extension  of  term  of  Letters 
Patent ;  effect  of  omission  to 
state  fully  and  fairly  all  matters 
relating  to  the  Patent  [In  re 
Pitman  s  Patent']     .     .     -      293 

PIRACY. 

Though  goods  piratically  taken  can- 
not be  transferred  to  a  third  party 
as  against  their  legitimate  Owner, 
yet  that  rule  does  not  apply  to  a 
Ship  belonging  formerly  to  a 
Pirate,  as  the  taint  of  piracy  does 
not^  in  the  absence  of  conviction 
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or  condemnation,  continue,  like 
a  maritime  lien,  to  travel  with 
the  ship  through  her  transfers  to 
various  Owners. 
A  Ship  was  arrested  hy  the  Crown 
in  ToTtola  on  a  charge  of  Piracy. 
The  affidavit  which  led  to  the 
warrant  of  arrest,  alleged  that  the 
Ship  was  bought  at  St.  Mare,  in 
Sayti,  from  a  British  subject  by 
the  Eevolutionary  Government  of 
Hayti,  and  that  the  Ship,  having 
been  equipped  as  a  Ship  of  war, 
was  afterwards  employed  in  acts 
of  hostility.  It  appeared  that  the 
Ship  had  been  sold  by  public 
auction,  six  months  before  seizure, 
to  a  bond  fide  Purchaser,  a  British 
subject  The  Vice  -  Admiralty 
Court  of  Tortola  sustained  a  pro- 
test to  the  jurisdiction  of  the 
Court,  and  decreed  restitution  of 
the  Ship,  but  without  costs  or 
damages.  On  appeal,  held,  by 
the  Judicial  Committee  (affirming 
such  decree),  that  there  was  no 
authority  to  be  derived  from  prin- 
ciple or  precedent  for  a  Ship  sold 
by  public  auction  to  a  bond  fide 
innocent  Purchaser,  before  any 
proceedings  have  been  taken  on 
the  part  of  the  Crown  against  the 
Ship,  being  afterwaitls  arrested 
and  condemned  on  account  of 
having  been  engaged  previously 
in  piradcal  acts.  [The  *'Tele- 
grafo''] 43 

PLEADING. 

I.  In  a  cause  of  damage  in  the 
Admiralty  Court,  alleged  to  have 


been  done  by,  and  imputable  to, 
the  acts  of  the  Owners,  and  their 
Servants,  of  the  Vessel  proceeded 
against,  a  general  denial  was 
pleaded  in  answer,  and  a  special 
defence  that  the  damage  com- 
plained of  was  the  same  as  had 
already  been  adjudicated  upon  in 
a  Court  of  Law,  and  judgment 
obtained  and  satisfied;  at  the 
hearing  in  the  Admiralty  Court, 
it  was  proved  by  a  Witness,  who 
was  the  principal  Defendant  in 
the  action  at  law,  that  the  damage 
proceeded  for  was  occasioned  by 
acts  done  by  him  on  his  own 
responsibility,  and  in  the  asser- 
tion of  a  right  claimed  by  him  as 
Consignee  for  sale  of  the  Vessel 
in  question,  and  not  as  the  Agent 
on  behalf  of  the  Owners :  where- 
upon the  Judge  of  the  Court  of 
Admiralty  held,  that  the  suit 
could  not  be  maintained ;  but, 
inasmuch  as  the  defence  thus  dis- 
closed had  not  been  specifically 
pleaded,  declined  to  give  the 
Defendants  their  costs,  or  to  go 
into  the  special  defence,  though 
his  judgment  thereon  was  asked 
for  by  the  Defendant's  Counsel : — 
Held,  by  the  Judicial  Committee, 
that  in  the  circumstances,  the 
appeal  was  not  for  costs  alone 
within  the  meaning  of  the  rule  of 
the  appellate  Court  against  the 
allowance  of  appeals  involving 
costs  only ;  that  the  general  tra- 
verse and  denial  of  the  averments 
in  the  petition,  was  sufficient  to 
justify  the    evidence  produced; 


558 


INDEX. 


and  that  the  Defendants  were 
further  entitled  to  have  the  judg- 
ment of  the  Gonrt,  as  asked  on 
the  special  defence  pleaded,  that 
if  prejudiced  by  such  judgment, 
they  might  appeal.  [The  "  Orient"] 

74 

2.  If  a  Plaintiff  in  a  collision  suit 
intends  to  rely  upon  a  particular 
act  of  negligence  by  the  Defen- 
dant, he  is  bound  specifically  to 
allege  that  act  in  his  pleadings, 
and  it  is  not  sufficient  that  the 
act  may  be  included  generally  in 
an  allegation  in  the  pleadings, 
which  do  not  clearly  state  such 
particular  act ;  as  it  is  likely  to 
mislead  the  Defendant  and  pre- 
vent his  being  prepared  to  meet 
that  particular  case.  [The  *'  Mar- 
pesia  "] 468 

PEACTICE. 


1 .  Where  there  were  several  Oppo- 
nents; on  dismissing  the  peti- 
tion, a  lump  sum  was  awarded  the 
Opponents,  to  be  divided  pro 
raid  for  costs.  \_In  re  Johnsons 
Patent] 282 

2.  As  the  commendation  to  the 
Crown  for  the  prolongation  of  the 
term  of  Letters  Patent  is  a  matter 
of  discretion  in  the  Judicial  Com- 

• 

mittee,  it  is  imperatively  neces- 
sary that  the  petition  for  such 
prolongation  should  state  fairly 
and  fully  everything  relating  to 
the  Patent :  an  omission  to  do  so 
is  fatal  to  the  applicatiou. 


Where  the  Petition  omitted  to  state 
that  the  Patent  was,  in  fact,  a 
communication  from  a  Foreigner 
living  abroad,  who  had  previously 
to  the  English  Patent  patented 
the  same  invention  in  America, 
and  that  the  American  Patent 
had  expired,  though  afterwards 
renewed  in  America,  the  Judicial 
Committee,  in  the  circumstances, 
refused  the  application.  [In  re 
Pitman's  Patent]  -     -    -     .     293 

d.  Accounts  of  profits  and  loss  filed 
by  a  Patentee  on  his  application 
for  a  prolongation  of  the  term  of 
Letters  Patent  being  primd  facie 
unsatisfactory,  the  Judicial  Com- 
mittee directed  the  question  of 
accounts  to  be  taken  before  con- 
sidering the  merits  of  the  inven- 
tion.    [In  re  Wield's  Patent]  300 

PRESCRIPTION. 

See  "  Limitation,  Statute  op. 

PRESENTMENT    OF   PROMIS- 
SORY NOTE. 

What  time  held  reasonable  with  re- 
ference to  the  circumstances  of  the 
case.  [The  Chartered  Mercantile 
Bank  0/  India  v.  Dickson']      -     1 

PRIORITY. 
See  **  Maritime  Lien." 

PRIZE  OF  WAR. 
See  "  FoBEiON  Enlistxbnt  Act." 
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PROBATE, 

Grant  of,  not  conclusive  by  the  Law 
of  Lower  Canada. 

See  "  Colonial  Law,"  4. 

PROCESS  in  rem. 
Against  a  Ship. 

See  •*  Maritime  Lten." 

PROFESSIONAL   MISCON- 
DUCT. 

See  •*  Barbisteb." 

PROFITS. 

See  "Accounts.** 

PROLONGATION  OF  TERM 
OF  LETTERS  PATENT. 

See  "  Patent.*' 

"  Practice,"  2,  3. 

PROMISSORY  NOTE. 
The  law  with  regard  to  time  for  the 

• 

presentation  of  a  Promissory 
Note  payable  on  demand,  requires 
that  the  presentation  for  payment 
b«  made  within  a  reasonable 
time — that  is,  a  period  reasonable 
with  reference  to  the  circum- 
stances connected  with  each  par- 
ticular case. 
Where,  therefore,  a  Prorpissory 
Note,  dated  the  1 6th  of  February, 
1864,  and  endorsed,  though  made 
payable  on  demand,  but  the  pay- 
ment of  which  was  not  contem- 
plated by  the  Makers  at  any  im- 


mediate or  specific  date,  was  not 
presented  to  the  Payee  for  pay- 
ment until  the  1 4th  of  December 
in  the  same  year ;  it  was  held  i 
by  the  Judicial  Committee  (over- 
ruling the  judgment  of  both  the 
Liferior  and  Superior  Courts 
below) ,  that  it  appearing  from  the 
evidence  that  the  Note  was  meant 
to  be,  to  a  greater  or  less  extent, 
a  continuing  securi^,  the  delay 
in  presentation  was,  in  the  cir- 
cumstances of  the  case,  not 
unreasonable,  and  the  holders  of 
the  Note  were  entitled  to  recover 
thereon.  [The  Chartered  Merean* 
tile  Bank  of  India  v.  Dickson"]  -  1 

PRO  RATA  FREIGHT. 

See  "  Bbeach  of  Contract  bt 
Ship-Owneb." 

PROXY. 

It  is  the  practice  in  the  High  Court 
of  Admiralty  as  to  Proxies,  for 
Proctors  to  proceed  without  the' 
exhibition  of  a  Proxy  until  called 
upon  to  produce  it ;  and  when 
called  on  they  satisfy  the  requisite 
requirement  by  stating  the  names 
of  the  parties  for  whom  they 
appear. 

Such  practice,  in  this  respect,  is 
the  same  in  the  Vice-Admiralty 
Courts  abroad,  where  Proctors- 
are  not  bound  to  do  more  imder 
sect.  40  of  the  Rules  and  Regu- 
lations made  in  pursuance  of  the 
Statute,  2nd  Will.  4,  c.  51,  sec.  I, 
and  Order  in  Council  of  the  27th 
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of  Jiifitf,  188Q,  unlets  called  upon 
to]  do  80  by  an  Order  of  the 
Court. 
The  production  of  a  Proxy  which, 
on  the  &ce  of  it  is  duly  signed 
and  sealed,  is  a  sufficient  com- 
pliance with  an  Order  of  the 
Court  to  produce  the  Proxy,  with- 
out proof  of  the  handwriting  of 
the  subscribing  Witnesses;  the 
onus  of  proof  of  the  insufficiency 
of  the  Proxy,  if  questioned,  is 
on  the  party  impeaching  it.  [The 
••£tmn*"j 189 

PUBLIC  POLICY, 
See  "  Patent."  2. 

RAILWAY  COMPANY. 
See  '*  Colonial  Law,"  8. 

REGISTRATION 
Of  transfer  of  Ship. 

8u  '*  Maritimb  Lien." 

RELIGIOUS   EDUCATION   OF 
INFANT. 

Mother  a  Mahomedan.  Order  that 
infant  to  be  brought  up  in  the 
religion  of  the  Father  under  a 
Christian  Guardian.  [Skinner  v. 
Orde] S61 

, REVOCATION 

By  surviving  spouse  of  Mutual  Will. 
IDenyssen  v.  Mostert]     -     -     602 

EEMUNERATION    FOR    SAL- 
VAGE SERVICES. 

ijtmntum    increased    by    appellate 


Court  to  Salvors  for  saving  life, 
Ship,  and  Cargo.  [The  "  GUn^ 
duror''] 22 

•ROMAN-DUTCH  LAW. 
See  *•  Colonial  Law,'*  1,  6. 

RULES  AND  REGULATIONS 

Relating  to  Vice-Admiralty  Courts 
abroad. 

See  *•  Pboxt." 

SALE  OP  GOODS 

Of  an  absent  Owner  by  Master  of 
Ship,  when  and  under  what  cir- 
cumstances j  ustifiable.  [^The  A  us- 
tralasian  Steam  Nav.  Co.  v.  Morge] 

482 

SALVAGE. 

1.  Salvage  services  of  a  highly  meri- 
torious character  having  been  per- 
formed by  Salvors,  in  saving  the 
lives  of  the  crew,  and  the  Ship 
and  Cargo,  valued  at  £46,000,  the 
Admiralty  Court  awarded  £1,000 
as  salvage  for  such  services.  On 
appeal,  held,  that  the  sum  was 
insufficient,  and  the  remuneration 
increased  to  £2,000  in  considera- 
tion (1)  of  the  great  danger. the 
Salvors  incurred ;  and  (2)  the  fact 
of  the  saving  of  lives,  and  the 
value  of  the  Ship  and  Cargo. 
[The  "  Glenduror "]   -     -     .     22 

2.  Where  salvage  services  are  per- 
formed by  one  Ship  to  another, 
both  Ships  belonging  to  the  same 
owners,  the  Master  and  crew  of 
the  Ship  which  has  performed  the 
salvage  servioes  are  entitled  to 


htdisx. 


56t 


salTSge  remmierstioii,  provided 
the  teiTioes  performtd  are  not 
within  the  contract  which  they 
originally  entered  into  with  the 
Owners,  and  for  which  they  would 
be  paid  by  their  ordinary  wages. 
[The'' Sappho'']    -     -     -     -     66 

SEIZURE 

Of  Ship  by  the  Crown  for  Piracy. 
Bond  fide  sale  before  conviction 
or  condemnation,  effect  of.  \The 
'^Telegrafo''] 43 

SHIP  AND  SHIPPING. 

1.  Article  16  of  the  Admiralty  Regu- 
lations for  preventing  collisions 
at  Sea  only  applies  when  there  is 
a  continuous  approaching  of  two 
Steamships. 

When  two  Ships  under  steam  ''  are 
meeting  end  on,  or  nearly  end  on, 
80  as  to  involve  risk  of  collision," 
as  provided  for  in  Article  1 3,  and 
one  of  them  at  a  proper  distance 
ports  her  helm  sufficiently  to 
put  her  on  a  course  which  will 
carry  her  clear  of  the  other,  and 
enable  her  to  pass  on  the  port 
side,  she  thereby  determines  the 
risk,  and  is  not  approaching 
another  Ship  so  as  **  to  involve 
risk  ofcoUision"  within  the  mean- 
ing of  Article  16,  and  is  not  bound 
to  slacken  speed  or  stop.  \_The 
^*Jesmond'*  and  The  "Earl  of 
Elgin'"] 179 

2.  Two  sailing  Vessels  approaching 
stem  on  in  such  a  manner  as  that, 


undef  the  Baling  Rnle^  eaeh 
would  be  bound  to  port,  being 
in  a  dense  fog,  only  sighted  each 
other  at  a  distance  of  obout  two 
hundred  yards.    The  Defendants* 
Vessel,  having  been  close  hauled 
on  the  port  tack,  was  then  prepar- 
ing to  go  about,  and  had  eased  off 
her  head  sheets.     Both  Yeaaels 
immediately  ported,  but  oame  into 
collision.  Onlyoneminuteelapsed 
between  the  time  of  sighting  and 
the  collision.  The  Plaintiffs*  peti- 
tion alleged,  that  the  Defendants* 
Vessel  neglected  to  port,  and  it 
was  stated,  in  answer  to  a  ques- 
tion by  the  Judge  of  the  Admiralty 
Court,  that  the  head  sheets  of  the 
Defendants'  Vessel  were  not  again 
hauled  aft.  On  this  evidence  that 
Vessel  was  held  to  blame  by  the 
Admiralty  Court,  on  the  ground 
that  she  had  not  executed  all  the 
proper    manoeuvres    which    she 
might  have  executed  after  sight- 
ing the  other  Vessels : — 

Held  (reversing  the  decision  of  the 
Admiralty  Court)  that  the  collision 
was  the  result  of  an  inevitable 
accident,  the  Defendants*  Vessel 
having  done  all  that  could  be 
effected  by  ordinary  care,  caution, 
or  maritime  skill  in  the  short 
space  of  time  that  elapsed ;  and 
that  the  Plaintiffs,  if  they  meant 
to  rely  upon  the  fact  that  the  head 
sheets  had  not  been  again  hauled 
back,  ought  to  have  alleged  that 
fact  in  their  petition  as  the  cause 
of  the  collision ;  the  allegation  of 
the  neglect  to  port  not  sufficiently 
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,  indicating   the   nature  of  -sooh 
.  omission.  [The  ''MarpenaT]   468 

SHIP  AGENTS. 
See  "  BoTTOMBt  Bokd,"  2. 

STATUTE  OF  LIMITATION. 

ard  A  4th  WiU.  4,  o.  $27,  sects.  2,  7, 
.  84,  introduced  into    New   South 
Wales  by  Act  No.  8  of  1887. 

See  ••  Lnf iTATioN,  Statute  of." 

STEAM-TUG. 
See  "  FoBEiGN  enlistment  Act.*' 

STOWAGE. 
5m "Damage  to  Cargo.** 

SUIT. 

Remedy  in  personam  and  in  rem, 
[The '*  Orient"^       ,    .     •    -     74 

See  "  Jurisdiction." 

SUSPENSION 

Of    Barrister    and  Advocate    from 
practice. 

See  "  Barrister.'* 


'  TESTAMENTARY  PAPER. 
See  "  Colonial  Law,"  4. 

TENANT  AT  WILL. 
See  •*  LnoTATioK,  Statute  of. 

TOWING 
Prize  of  War. 

See  **  Foreign  enlistment  Act." 

VICE-ADMIRALTY  COURTS. 

Construction  of  sect.  40  of  the  Rules 
and  Regulations  relating  to  Vice- 
Admiralty  Courts  abroad.  [The 
'*  Euxine'*] 189 

VICES  DU  SOL. 
See  **  Colonial  Law,'*  2. 

WAR, 
Imminence  of,  effect  on  contract. 

See  "  Breach  of  Contract  by  Ship- 
owner.*' 

WILL. 
See  "  Colonial  Law,"  4,  6. 
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